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MEMORANDA. 

In  Triniljf  Vacation  184*4,  John  Hodgson^  Charles 
Howard  fVhiichurstf  William  John  Alexandery  John  Hild" 
yard^  and  Jamei  Farker^  Esquires,  were  appointed 
Queen's  Counsel. 

In  Trinity  Vacation  1844,  Edward  Bellasis^  James 
Alexander  Kinglake^  and  Charles  Chadmcke  JoneSf  Es* 
quires,  were  called  to  the  degree  of  Serjeant-at-Law. 

In  Michaelmas  Term  1844,  William  Erie,  Esquire, 
one  of  Her  Majesty's  Counsel,  was  appointed  a  Judge 
of  the  Common  Pleas,  in  the  place  of  The  Right 
Honourable  Thomas  Erskine,  resigned. 

In  Hilary  Term  1845,  Thomas  Joshua  Piatt,  Esquire, 
one  of  Her  Majesty's  Counsel,  was  appointed  a  Baron  of 
the  Exchequer,  in  the  place  of  Sir  John  Gtimey,  Knt, 
who  h^d  resigned. 
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ORDERS  IN  CHANCERY.  xi 

1844. 


ORDER  OP  COURT. 

June  Slst,  1844. 
The  Right  Honourable  John  Singleton,  Lord 

Ltndhur8T,  Lord  High  Chancellor  of  Great 

Britain,  by  and  with  the  advice  and  consent 

of  Henrt  Lord  Lanodale,  Master  of  the 

Rolls,  the  Right  Honourable  Sir  Lancelot 

Shadwell,  Vice-Chancellor  of  England,  the 

Right  Honourable  the  Vice-Chancellor  Sir 

James  Lewis  Knight  Bruce,  and  the  Right 

Honourable  the  Vice-Chancellor  Sir  James 

WiGRAM,   doth  hereby,  in  pursuance  of  an 

Act  of  Parliament  passed  in  the  fifth  and 

sixth  years  of  Her  present  Majesty,  intituled 

"  An  act  for  abolishing  certain  Ofiices  of  the 

High  Court  of  Chancery  in  England,"  and 

in  pursuance  and  execution  of  all  other  powers 

enabling  him  in  that  behalf,  order  and  direct 

in  manner  following  (that  is  to  say) : 


I. 

That,  for  all  oflBce  copies  bespoke  after  the  22d  day  OiBce  cooiet 
of  June  instant,  the  Clerks  of  Records  and  Writs  and  ^^  Wriu* 
their  Clerks,  shall,  in  lieu  and  instead  of  the  fee  of  8d,  Clerks*  Office, 
per  folio,  receivable  by  them  under  the  Order  of  Court,  a  folio, 
dated  the  22d  day  of  March  last,  receive  and  take  the 
fee  of  6d.  per  folio,  and  no  more. 

II.  That 


xu 


ORDERS  IN  CHANCER\, 


1644* 


Similar  reduc- 
tion in  Ex- 
aminer's 
Office. 


11. 

ThaT)  for  all  office  copies  bespoke  after  the  22(1 
day  of  June  instant,  the  Examiners  of  the  High  Court 
of  Chancery  and  their  Clerks,  shall,  in  lieu  of  the  fee 
of  8e/.  |)er  folio,  receivable  by  them  under  the  Order 
of  Court,  dated  the  15th  day  oC  April  last,  receive  and 
take  the  fee  of  6r/.  per  folio,  and  no  more. 


That  this  Order  be  entered  with  the  Registrar  of 
the  High  Court  of  Chancery. 


(Signed) 


Lyndhurst,  C. 
Langdale,  M.  R. 
Lancelot  Shadweli^  V.  C.  E. 
J.  L.  Knight  Bruce,  V.  C. 
James  Wigraai,  V.  C. 
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ORDER  OF  COURT. 

Naoember  ISth,  1844. 

The  Right  Honourable  John  Singleton,  Lord 
Lyndhurst,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  consent 
of  the  Right  Honourable  Henry,  Lord  Lang- 

*  DALE,  Master  of  the  Rolls,  the  Right  Honour- 
able Sir  Lancelot  Shadwell,  Vice-Chan- 
cellor  of  England,  the  Right  Honourable  the 
Vice-Chancel  lor  Sir  James  Lewis  Knight 
Bruce,  and  the  Right  Honourable  the  Vice- 
Chancellor  Sir  James  Wigram,  doth  hereby, 
in  pursuance  of  an  Act  of  Parliament  passed 
in  the  fifth  and  sixth  years  of  the  reign  of 
Her  present  Majesty,  intituled  <  An  act  for 
abolishing  certain  Offices  in  the  High  Court 
of  Chancery  in  England,"  and  in  pursuance 
and  execution  of  all  other  powers  enabling 
him  in  that  behalf,  order  and  direct  in  manner 
following ;  (that  is  to  say), 

I. 

That  for  all  oflBce  copies  bespoke  after  the  14th  day  Office  copies 

of  November  instant,  the  Clerks  of  Records  and  Writs  '"  ?  ^^f*'* 

'  and  Writs 

shall,  in  lieu  and  instead  of  the  fee  of  6d.  per  folio.  Clerks'  Office, 
receivable  by  them  under  the  Order  of  Court,  dated  the  pcp"foiio.^ 
21st  day  oi  June  last,  receive  and  take  the  fee  of  4^2.  per 
folio,  and  no  more. 

IL 

That  for  all  office  copies  bespoke  after  the  14th  day  gimiiar  r^ 
ofNooember  instant,  tlie  Examiners  of  the  High  Court  ^luction  in 

^  Examiners 
of  Office. 
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1844*  oF  Chancery  and  their  Clerks,  shall,  in  lieu  and  instead 
of  the  fee  of  6(L  per  folio,  receivable  by  them  under  the 
Order  of  Court  dated  the  21st  day  of  June  last,  receive 
and  take  the  fee  of  4^.  per  folio^  and  no  more. 

That  this  Order  be  entered  with  the  Registrar  of 
the  High  Court  of  Chancery. 

Lyndhurst,  C. 
Lakgdale,  M.  R. 
Lancelot  Shadwell,  V.  C.  E. 
J.  L.  Knight  Bruce, /V.C. 
James  Wigram,  V.  C. 
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ORDER  OF  COURT. 

December  6th,  1844. 

The  Right  Honourable  John  Singleton,  Lord 
Lyndhurst,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  consent 
of  the  Right  Honourable  Henry  Lord  Lang- 
dale,  Master  of  the  Rolls,  the  Right  Honour- 
able Sir  Lancelot  Shad  well,  Vice-Chan- 
cellor  of  England,  the  Right  Honourable  the 
Vice-ChaDcellor  Sir  James  Lewis  Knight 
Bruce,  and  the  Right  Honourable  the  Vice- 
Chancellor  Sir  James  Wigram,  doth  hereby 
order  and  direct  in  manner  following  (that  is 
to  say): 

That,  in  every  case  in  which  application  shall  be  Theioiiator^ 
intended  to  be  made  for  the  discharge  of  any  prisoner  pm^  ^o  be 
in  contempt,  and  for  the  payment  out  of  the  Suitors'  »er?ed  with 
Fund  of  the  costs  of  such  contempt,  in  pursuance  of  the  application 
provisions,  for  that  purpose,  contained  in  an  Act  of  the  ""^q*^^  J^^* 
first  year  of  the  reign  of  Hb  late  Majesty  King  fViUiam  duu^penons 
the  Fourth,  inutuled,  "  An  Act  for  altering  and  amend-  ^^f^^^. 
ing  the  Law  regarding  Commitments  by  Courts  of  mentofthe 
Equity  for  contempts,  and  the  taking  of  Bills  pro  con-  ^h^  Suiton' 
Jesso/*  notice,  in  writings  of  such  intended  application  Fund; 
shall  be  served  upon  the  solicitor  to  the  Suitors'  Fund^ 
two  clear  days  at  the  least  before  the  day  upon  which 
the  application  is  intended  to  be  made. 

That,  in  every  case  in  which  a  reference  to  the  andakoof 
Master,  under  the  said  Act,  shall  be  directed  to  enquire  ^|^  i^^ 

into 


xvi  ORDERS  IN  CHANCERY. 

1844.        into  tlie  fact  of  the  poverty  of  any  prisoner  in  contempt, 
^^"y^**^     notice,  in  writing,  of  the  order  of  reference,  and  of  every 
reference,  as     warrant  to  proceed  thereupon  before  the  Master,  shall 
of  a  priwner^  ^  ^"'^  served  upon  the  solicitor  to  the  Suitors*  Fund, 
in  contempt.  (Signed)         Lyndhurst,  C. 

Langdale,  M.  R. 

Lancelot  Suadwell,  V.  C.  E. 

J.  L.  Knight  Bruce,  V.  C. 

James  Wigram,  V.  C 


ORDER  OF  COURT. 

December  7th,  1844. 

roHin       -  '  ^^  hereby  direct,  that  any  person  desiring  to  enrol 

tificateofthe  a  certificate  issued  by  one  of  Her  Majesty's  principal 

ISteuS^CT^  Secretaries  of  State,  pursuant  to  the  statute  of  7  & 

the  7  &  8  8  Vict.  c.  66.,  shall  produce  to  the  Secretary  of  the 

Vict  c  66  ^  r  J 

granting  to  an  Master  of  the  Rolls,  the  same  certificate,  together  with 

alien  fncnd      n  certificate  of  a  Jud<;e,  or  of  a  Master,  or  Master  Ex- 

scttled  here,  ,.  .      ^,  ,      .    i         ,     , 

the  rights  of  a  traordinary  in  Chancery,  to  be  indorsed  thereon,  or 

natural  born     written  at  the  foot  thereof,  that  the  oath  directed  by 
^n/uA  subject.  ^ 

the  Statute  to  be  taken  has  been  taken  and  subscribed 

by  the  memorialist  to  whom  the  certificate  has  been 

granted  by  the  Secretary  of  State.     And  that  thereupon, 

and  after  obtaining  a  fiat  for  that  purpose  from  the 

Master  of  the  Rolls,  the  Clerk  of  the  Inrolments  shall 

inrol  the  said  certificate  issued  by  the  said  Secretary  of 

State,  and  also  the  said  certificate  of  the  said  Judge,  or 

Master,  or  Master  Extraordinary  in  Chancery.     And 

that  the  same,  when  inrojled,  may  be  inspected,  and 

copies  thereof  may  be  made,  in  the  same  manner  as  in 

the  case  of  other  documents  inrolled  for  safe  custody  in 

Chancery. 

Lyndhurst,  C 
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CHARLES  DUKE  of  BRUNSWICK  v.  The        „  '"'• 

Nov,  15.  90, 

KING  of  HANOVER.  21. 22, 23. 

1844. 

nnHIS  case  came  on  upon  general  demurrer  to  the       •^^••^i** 
-^    bill  filed  by  Charles  Duke  of  Brunswick  against  the  ^^e  quettioQ 

King  of  Hanffoer.  whether  a 

loyerei^ 
The  prince  u 
liable  to  the 
jurisdiction  of  the  courts  of  a  foreign  country,  in  which  he  happens  to  be  resident, 
and  as  to  the  liability  to  suit  of  one  who  unites  in  himself  the  characters  both  of 
an  independent  foreign  soYcreign  and  a  subject. 

A  sovereign  prince,  resident  in  the  dominions  of  another,  is  ordinarily  exempt 
from  the  ^unsdiction  of  the  courts  there. 

A  foreign  sovereign  mBj  sue  in  this  country,  both  at  law  and  in  equity ;  and,  if 
he  sues  in  equity,  he  submits  himself  to  the  jurisdiction,  and  a  cross  bill  may  be  filed 
against  him,  which  he  must  answer  on  oath ;  but  a  foreign  sovereign  does  not,  by 
filing  a  bill  in  Chancery  against  A,^  make  himself  liable  to  be  sued  in  that  court  for 
an  independent  matter  by  B. 

The  King  of  Hanover,  after  his  accession,  renewed  his  oath  of  allegiance,  to  the 
Queen  of  England,  and  claimed  the  rights  of  an  English  peer.  Held,  that  he  was 
exempt  from  the  jurisdiction  of  the  English  courts  for  acts  done  by  him  as  a  sovereign 
prince,  but  was  liable  to  be  sued  in  those  courts  in  respect  of  matters  done  by  him 
as  a  subject.  Held  also,  that  the  sovereign  character  prevailed  where  the  acts  were 
done  abroad,  and  also  where  it  was  doubtful  in  which  of  the  two  characters  they  had 
I  been  done. 

A  foreign  sovereign  prince,  who  was  also  an  English  peer,  was  made  a  Defendant 
to  a  suit  and  served  with  a  letter  missive.  The  Lord  Chancellor  refused  to  recall  it. 
The  Defendant  then  appeared,  and  filed  a  demurrer  for  want  of  jurisdiction.  Held, 
first,  that  the  Lord  Chancellor  had  not  decided  that  the  Defeodaot  was  liable  to 

Vol,  VI.  B  ^e 


2  CASES  IN  CHANCERY. 

184.4.  The  bill  stated  that  in  September  1830  the  Plaintiff 

TiTD^k     f   ^^^  ^'^^  Sovereign  reigning  Duke  of -Sn^/wtt?/^^- ;  that, 
Brunswick     in  his  private  capacity,  the  Plaintiff  was  possessed  of  real 
The  King  of    ^^^  personal  property  in  England  and  elsewhere  to  a 
Hanover,      very  considerable  amount, 
the  jurisdic- 

Com-*and  '^*^^^'  ^"  ^^^  ^^^  ^^  September  1830  a  revolutionary 

secondly,  that  movement  took  place  at  Brunswick^  in  the  course  of 
had  not,  by       which  the  government  was  overthrown.     That  a  decree 

apijeanng,         of  the  Germanic  Diet  of  Confederation  was  made,  on  the 

waived  any 

defence  to  the  2d  of  December  1830,  whereby  the  Plaintiff''s  brother, 

A  b'll  fii  H  ^^^^^^  Duke  of  Brunswick,  was  invited  to  take  upon 
by  Charles^  "  himself,  provisionally,  the  government  of  the  said  duchy, 
B'rw^f      and  the  Diet  left  it  to  the  legitimate  agnati  of  the  Plain- 

a^nst  the  tiff  to  provide  for  the  future  government  of  the  said 

King  of  Hati'  j     t. 

oter  (a  sub-  ^"^^y- 
jecf  ofUiis 

that  by  a        '    .  T^^^^  i"  February  1831,  His  late  Majesty  King  IVil- 

decree  of  the     Ham  the  Fourth  and  the  said  WilUam  Duke  of  Bmns- 

Germamc 

Dietj  followed  *o)ick,  claiming  to  be  the  legitimate  agnati  of  the  Plaintiff, 

tion   fh"^  caused   to  be  published    a    declaration   whereby   they 

Agnatic  he  purported   to  depose  the  Plaintiff  from  the   throne  o 

posed  and  his  ^^^  ^**^  duchy,  and  declared  that  the  throne  had  passed 

brother  ap-  to  the  said  William  Duke  of  Brunswick  ;  and  that,  in  con- 

cessor,  and        sequence,  the  Plaintiff's  brother  had  ever  since  exercised 

that  by  an  in-  ♦Ug 

strument 
signed  by  the 

reigning  Duke  and  by  William  the  Fourth  and  his  brothers,  the  Duke  of  Cambridge 
had  been  appointed  guardian,  of  the  Plaintiff's  fortune,  and  the  guardianship  "  was 
to  be  legally  established  in  Brunswick,  where  it  was  to  have  its  locality."  That  on 
the  death  of  WilUam  the  Fourth,  the  King  of  Hanover  was  appointed  guardian,  and 
possessed  himself  of  the  private  property  of  the  Plaintiff.  The  bill  alleged  that 
the  instrument  was  void,  and  prayed  a  declaration  to  that  effect,  and  for  an  account. 
Held,  that  the  alleged  acts  under  the  instrument,  were  not  such  as  rendered  the 
Defendant  liable  to  be  sued  or  subject  to  the  jurisdiction  of  this  Court. 

Semble  also,  that  the  instrument  complained  of  was,  under  the  circumstances 
stated,  in  the  bill,  connected  with  political  and  state  transactions,  and  was  a  state 
document. 

In  a  suit  against  a  sovereign  prince,  who  is  also  a  subject,  the  bill  ought,  upon  the 
face  of  it,  to  shew  a  case  rendering  the  sovereign  prince  liable  to  be  sued  as  a 
subject. 

A  simple  allegation  that  a  foreign  instrument  depending  on  foreign  law  is  null 
and  void,  b  too  vague. 
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the  rights,  powersi  and  authorities  of  Sovereign  Duke        1844. 

oi  Brunswick.  ,^!f^^C^  ^ 

The  Doke  of 

Brunswick 
That,  in  the  year  1888,  the  following  instrument  in    nn.    ^^^ 
writing,  signed  by  King  William  the  Fourth  and  Wil"     Hamoybr. 
Ham  Duke  of  Brunswick^  was  promulgated  by  them: 
*•  We,  William  the  Fourth,  by  the  grace  of  God  King  of 
the  United  Kingdom  of  Great  Britain  and  of  Ireland 
and  of  Hanaoerj  Duke  of  Brunswick  and  of  Lunebourgf 
and  we  William^  by  the  grace  of  Grod  Duke  of  Brum* 
wick  and  of  Lunebourgf  make  known  what  follows :  — - 
Moved  by  the  interests  of  our  house,  whose  well  being 
is  confided  to  us,  and  yielding  to  a  painful  but  inevitable 
necessity,  have  thought  it  necessary  to  consider  what 
measures  the  interests  (rightly  understood)  of  His  High- 
ness Charles  Duke  of  Brunswick^  the  preservation  of  the 
fortune  now  in  his  hands,  the  dangers  and  illegality  of 
the  enterprises  pursued  by  the  said  Duke,  and  lastly,  the 
honour  and  dignity  of  our  house  may  require ;  and  after 
having  heard  the  advice  of  a  commission  charged  by  us 
with  the  examination  into  this  affair,  and  after  having 
weighed  and  exactly  balanced  all  points  of  fact  and  law; 
and  whereas,  after  the  dissolution  of  the  German  empire, 
the  powers  of  supreme  guardianship  over  the  princes  of 
the  empire,  which,  up  to  that  period,  had  appertained 
to  the  Emperor,  devolved  to  the  heads  of  sovereign 
states ;  we,  taking  into  consideration  the  laws  and  cus- 
toms, and  by  virtue  of  the  rights  unto  us  belonging,  in 
quality  of  heads  of  the  two  branches  of  our  house,  have 
decreed  as  follows :  — 

^^  Article  the  first  Certain  facts,  either  notorious  or 
su£Bciently  proved,  have  caused  us  to  arrive  at  the  con- 
viction that  His  Highness  Duke  Charles  is,  at  this  time, 
wasting  the  fortune  which  he  possesses  in  enterprises 
alike  impossible  and  dangerous  both  to  himself  and 

B  2  other 
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1844.       other  persons,  and  is  seeking  to  damage  the  just  claims 

TheDuI^f  ^^^^^  certain  persons  interested  now  or  hereafter  may 

Brunswjck    legally  have  upon  his  property :  we  have  consequently 

The  King  of  considered  that  the  only  method  of  preserving  the  for- 

Hanover.    tune  of  His  Highness  Duke  Charles  from  total  ruin,  is 

to  appoint  a  guardian  over  him. 

"  Article  the  2d.  In  consequence  of  this  conviction, 
we  decree  that  Charles  Duke  of  Bninswick  shall  be  de- 
prived of  the  management  and  administration  of  his 
fortune.  A  guardian  shall  be  appointed,  whom  we 
shall  choose  by  mutual  consent  from  amongst  the  very 
noble  or  noble  male  scions  of  our  house,  although  the 
right  of  choice  belongs  to  the  legitimate  Sovereign  of 
the  Duchy  of  Bninswick  in  virtue  of  his  title  alone. 

"  Article  the  3d.  His  Royal  Highness  the  Duke  of 
Cambridge^  Viceroy  of  Hanctoer^  having  declared  that  he 
will  willingly  accept  such  guardianship,  we  confide  the 
same  to  His  Royal  Highness  by  the  present  decree, 
which  he  will  be  pleased  to  consider  as  constituting  his 
title  to  such  guardianship. 

"Article  the  4th.  As  His  Royal  Highness  the  Duke 
of  Cambridge  cannot,  by  reason  of  his  position,  by  him- 
self alone,  exercise  the  functions  of  guardian ;  he  is  au- 
thorised to  limit  himself  to  the  functions  of  supreme 
guardian,  and  to  substitute,  for  the  management  and 
administration  of  the  property,  one  or  more  persons, 
who,  under  oath,  will  proceed  in  their  own  name  and 
on  their  own  personal  responsibility  to  make  an  inven- 
tory of  the  same,  and  to  take  measures  for  the  preserv- 
ation and  administration  of  the  fortune  placed  under 
the  guardianship  of  His  Royal  Highness  the  supreme 
guardian,  who  is  to  be  at  liberty  to  grant  to  them  fees 
proportionate  to  their  duties. 

"  Article 
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"  Article  the  5th.  The  administrators  shall  render 
an  annual  account  of  their  management  to  His  Royal 
Highness  the  supreme  guardian,  who  shall  be  asked  to 
transmit  the  same  to  us,  that  we  mav  cause  the  same  to 
be  settled  and  approved.  Our  confirmation  shall  be 
applied  for,  in  all  cases  wherein  the  laws  require  the 
consent  of  the  supreme  guardian. 

*^  Article  the  6th.  The  guardianship  is  to  be  consi- 
dered  as  legally  established  in  Brunswickf  where  it  is  to 
have  its  locality. 

"  Article  the  7th.  The  present  decree  shall  be  pub- 
lished in  the  bulletins  of  the  laws  of  the  kingdom,  in 

accordance   with  the  usual  forms,  and  all  whom  the 

i 

same  may  concern  are  bound  to  render  obedience  there- 
to. Given  at  our  Palace  of  St.  Jamei  the  6th  of  Febru^ 
ary  1833,  and  at  Brunsmck  the  14th  of  March  1838. 
We  have  signed  with  our  proper  hands  and  have  placed 
our  seal. 

"»7//iflrw(L.s.). 

**  JVilliam  Duke  (l.s.). 
"  The  Baron  Ompteda  de  Schleinitz.^* 


1844. 


The  Duke  of 
Brunswick 

V. 

The  King  of 
ILlnovbr. 


That  at  the  foot  of  the  said  instrument  was  a  note 
signed  by  the  Defendant  (then  the  Duke  of  Cumberland)^ 
and  by  the  Dukes  of  Sussex  and  Cambridge,  which  was 
as  follows :  —  "  The  undersigned  have  acknowledged, 
with  gratitude  the  foregoing  arrangement,  adopted  by 
His  Majesty  in  accordance  with  His  Highness  the 
reigning  Duke  of  Brunswick,  in  the  interests,  well  ad- 
vised, of  His  Highness  the  Duke  Charles  of  Brunswick, 
for  the  preservation  of  the  fortune  remaining  in  his 
hands,  for  the  maintenance  of  the  public  peace  in  the 
duchy  of  Brunswick  and  in  the  kingdom  of  Hanover, 
and  for  the  honour  and  dignity  of  the  great  house  of 

B  S  Brunswick 
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1844.        Brunsfwick  Lunebcurg^  another  proof  of  the  foresight  of 

_,r^J\^  -  His  Majesty  and  of  His  Highness  for  the  well  being 

Brunswick    of  that  house*     We  solemnly  attest  this  declaration  by 

The  Kine  of   ^^^  presents  signed  with  our  hand,  and  to  which  we 

Hanotbr.     have  placed  our  seals.     London^  6th  February,  188S, 

Ernest  (l.  s«);  Kensington^  3d  February,  ISSS,  Augustus 

Frederick {l. 8.);  Hanover^  ISth  Februaty,  18SS,  Adolphe 

(l.  8.).** 

The  bill  then  stated,  that  the  Plaintiff  was  advised,  as 
the  fact  was,  that  the  said  instrument  was  absolutely 
void  and  of  no  effect,  but  that  nevertheless  the  Duke  of 
Cambridge  accepted  the  appointment  of  supreme  guardian 
of  the  Plaintiff's  fortune  and  property ;  that  he  took  pos- 
session of  the  real  estates  to  which  the  Plaintiff  was  en- 
titled in  his  private  capacity,  at  Brunswick,  and  took  pos- 
session of  all  such  parts  of  the  Plaintiff's  property  in 
Brtmswick  and  elsewhere  of  a  personal  nature,  as  he  could 
discover,  and  to  the  amount  of  several  hundred  thousand 
pounds  in  the  whole ;  that  he  sold  and  converted  several 
parts  thereof  into  money,  and  made  certain  payments  on 
account  of  the  Plaintiff  and  of  his  property ;  but  that  after 
allowing  for  such  payments,  there  remained  in  his  hands 
a  very  large  surplus  unaccounted  for.  That  King 
William  the  Fourth  died  on  the  20th  of  June  1837; 
and  thereupon,  the  present  Defendant  became  King  of 
Hanover;  and  the  Duke  of  Cambridge  having  resigned 
his  appointment  of  guardian,  by  some  instrument  in 
writing  to  which  the  Defendant  was  a  party,  and  which 
was  signed  by  him  and  by  William  Duke  of  Brunswick, 
the  Defendant  was  purported  to  be  appointed  guardian 
of  the  Plaintiff,  and  of  his  fortune  and  property,  in  the 
place  of  the  Duke  of  Cambridge,  under  the  instrument 
of  the  6th  of  February,  and  the  14th  of  March  1833, 
and  with  all  the  same  powers  and  authorities  as  were 
thereby  purported  to  be  conferred  on  the  Duke  of 
Cambridge  ;  that  the  Duke  of  Cambridge  accounted  for 

his 
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his  receipts  and  payments  to  the  Defendant,  and  paid        1844. 
him  the  balance;  that  the  Defendant  took  possession  of  rn^Tf^^ t 
the  Plaintiff's  property,  and  had  received  large  sums  of   Brunswick 
money  on  account  thereof,  and  had  thereout  made  some    j,y^  ^     ^ 
payments  on  account  of  the  Plaintiff,  but  that  a  very     Uamotbr. 
large   balance  or   surplus,   to  the  amount  of  several 
hundred   thousand    pounds,    remained  due  from    the 
Defendant  to  the  Plaintiff  on  account  thereof,  and  that 
the  Defendant  refused  to  comply  with  the   Plaintiff's 
application  for  an  account  thereof. 

The  bill  charged  that  the  instrument  of  the  6th  of 
February  and  the  14th  of  March  1833,  and  the  ap- 
pointment of  the  Duke  of  Cambridge  as  guardian,  and 
the  appointment  of  the  Defendant  as  guardian,  were 
wholly  invalid,  according  to  the  laws,  as  well  of  Brims'- 
wick  and  of  Hanover  as  of  Great  Britain^  but  that, 
under  colour  thereof,  the  Duke  of  Cambridge  and  the 
Defendant,  respectively,  took  possession  of  the  Plaintiff's 
property  on  his  behalf,  and  not  adversely ;  that  by  the 
law  of  England,  such  appointments  of  guardians  and  all 
the  rights  thereby  purported  to  be  given  were  void, 
even  if  the  same  were  valid  by  the  law  of  Brunswick ; 
and  that  if  the  same  were  valid  at  the  time  when  the 
same  were  issued,  having  regard  to  the  circumstances 
and'  situation  of  the  Plaintiff  at  the  time,  (which,  how- 
ever, the  Plaintiff  denied),  there  was  now  nothing,  in 
the  circumstances  or  conduct  or  state  of  mind  of  the 
Plaintifi^  to  debar  him  from  the  full  right  and  power  of 
enjoyment  and  disposition  of  his  property. 

The  bill  charged  that  the  Defendant  was  liable  to 
account  to  the  Plaintiff  for  the  receipts  and  payments, 
acts,  neglects,  and  defaults  of  himself  and  his  agents, 
under  and  by  virtue  of  his  alleged  appointment  as  such 
guardian  as  aforesaid. 

B  4  That 
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1 844.  That  the  Duke  of  Cgmbrtdge^  after  becoming  guardian, 

frv^^^"^  c  appointed  three   persons  administrators   or   managers 
Brunswick     under  him,  who  had  been  continued  by  the  Defendant, 

The  King  of   *°^  ^^^  made  inventories  of  the  Plaintiff's  property, 
Hanover,     and  from  time  to  time  accounted  to  the  Defendant  for 
their  receipts  and  paid  over  the  balances. 

The  bill  specified  certain  property  taken  possession  of 
by  the  Duke  of  Cambridge  and  by  the  Defendant,  and 
stated,  that  in  1833  and  1834,  the  Plaintiff  was  resident 
in  France^  and  that  the  Duke  of  Cambridge^  as  guardian, 
attached  his  property  there,  but  that  the  French  courts 
declared  that  the  demand  of  the  Duke  of  Cambridge 
was  inadmissible  and  without  legal  foundation,  and  they 
removed  the  attachments,  and  awarded  to  the  Plaintiff 
damages,  together  with  the  costs  of  the  proceedings,  the 
balance  of  which  the  Plaintiff  recovered  from  the  Duke 
of  Cambridge,  by  an  action  in  the  Common  Pleas  here, 
to  which  he  submitted.  The  bill  also  charged  that  the 
damages  and  costs,  amounting  to  about  6,000/.,  had 
been  paid  out  of  the  Plaintiff's  own  personal  estate. 

The  bill  stated,  that  in  November  1830,  the  Plaintiff 
made  a  peaceable  attempt  to  recover  possession  of  his 
throne;  that  while  at  Osterode  in  Hanover,  for  that  pur- 
pose, he  was  attacked  by  a  party  of  armed  men,  but 
made  his  escape,  leaving  behind  him  property  amount- 
ing to  4,500/.,  which  was  delivered  to  the  Duke  of 
Cambridge,  and  which  had  been  paid  over  to  the  De- 
fendant. 

The  bill  charged  that  the  accounts  thereby  prayed 
were  intricate  and  complex,  and  could  not  properly  be 
taken  except  in  a  court  of  equity. 

The  bill  also  contained  the  following  charge,  "  That 
the  Defendant  is  a  peer  of  this  realm,  and  that  his  title 

as 
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as  such  is  His  Royal  Highness  Ernest  Augustus  Duke  of 
Cumberland  and  Teviotdale  in  Great  Britain^  and  Earl 
o{ Armagh  in  Ireland;  and  that  since  his  arrival  in  this 
country,  and  during  his  late  residence  therein,  he  has 
exercised,  and  now  exercises,  his  rights  and  privileges  as 
such  peer  as  aforesaid." 


1844. 

The  Duke  of 
Brunswick 

V, 

The  King  of 
Hanover. 


The  bill  prayed  a  declaration  that  the  instrument  of 
February  and  March  1833,  and  the  appointment  of  the 
Duke  of  Cambridge  as  guardian  of  the  Plaintiff's  pro- 
perty, and  the  appointment  of  the  Defendant  were  void  ; 
and  that  the  Defendant  might  account  to  the  Plaintiff 
for  the  property  possessed  by  him,  or  by  any  person 
by  his  order  &c.,  since  his  appointment,  including  that 
which  had  been  accounted  for  to  the  Defendant  by  the 
Duke  of  Cambridge;  and  that  the  Defendant  might  pay  to 
the  Plaintiff  the  balance  found  due  from  him  on  taking 
such  account,  the  Plaintiff  thereby  offering,  on  taking  such 
account,  to  make  to  the  Defendant  all  just  allowances. 


The  Defendant  being  resident  in  England^  was  served 
with  a  letter  missive,  whereupon  an  application  was 
made,  on  his  behalf,  to  the  Lord  Chancellor  to  discharge 
it,  but  which  was  unsuccessful,  {a) 

The 


{a)  The  Lord  Chancellor  (on 
that  occasion)  said :  — 

This  application  is  informal, 
the  petition  not  being  intituled 
in  the  cause,  and  on  this  ground 
alone  1  might  dismiss  the  ap- 
plication. But  upon  the  main 
point,  namely,  whether  a  letter 
missive  ought  to  have  been 
issued  ID  this  case,  the  De- 
fendant is  a  Peer  of  the  Realm, 
has  taken  the  oath  of  allegiance 
to  the  Sovereign,  and  his  seat  in 
the  House  of  Peers,  aod  9t  pre- 


sent is  resident  here.  I  am  of 
opinion,  therefore,  without  re- 
ference to  the  more  general 
question,  that  the  letter  missive 
was,  in  this  case,  properly  issued. 
My  attention  was  directed  to  the 
bill  in  this  case,  but  I  do  not 
think  I  can  look  at  the  nature  or 
subject  of  the  suit,  in  deciding  a 
question  respecting  the  regu- 
larity of  the  process  issued  for 
the  purpose  of  obtaining  an  ap- 
pearance. 
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1 844.  The  Defendant  thereupon  demurred  to  the  bill,  first 

Thivic     f    ^^^  ^^"^  ^^  equity,  and  secondly  on  the  ground  that 
Brunswick     this   Court  "  had  no  jurisdiction  to  grant  relief  or  dis- 

The  King  of   ^^^^U*  ^^  ^^  ^'^  ^^  ^^^Y  ^^  ^^e  matters  or  things  in  the 
Hanover,     said  bill  stated  and  alleged." 

The  demurrer  now  came  on  for  argument. 

Sir  Charles  Wetherell^  Mr.  Pemberton  Leighf  and  Mr. 
Elmsley^  in  support  of  the  demurrer. 

The  Defendant,  who  is  a  recognised  independent 
sovereign,  is  not  amenable  to  the  jurisdiction  of  this 
Court  The  law  of  nations,  founded  on  principles  of 
public  policy,  grants  to  an  individual  of  this  rank  while 
in  a  foreign  country  an  immunity  from  process.  Vattel^ 
who  treats  of  this  subject  says  (a),  "  We  cannot  intro- 
duce in  any  more  proper  place,  an  important  question 
of  the  law  of  nations  which  is  nearly  allied  to  the  right 
of  embassies.  It  is  asked,  what  are  the  rights  of  a 
sovereign  who  happens  to  be  in  a  foreign  country,  and 
how  the  master  of  the  country  is  to  treat  him  ?  If  that 
prince  be  come  to  negociate  or  to  treat  about  some 
public  affair,  he  is  doubtless  entitled  in  a  more  eminent 
degree,  to  enjoy  all  the  rights  o£,  ambassadors.  If  he 
be  come  as  a  traveller,  his  dignity  alone,  and  the  regard 
due  to  the  nation  which  he  represents  and  governs, 
shelters  him  from  all  insult,  gives  him  a  claim  to  respect 
and  attention  of  every  kind,  and  exempts  him  from  all 
jurisdiction.  On  his  making  himself  known,  he  cannot 
be  treated  as  subject  to  the  common  laws,  for  it  is  not 
to  be  presumed  that  he  has  consented  to  such  a  subjec- 
tion, and  if  a  prince  will  not  suffer  him  in  his  domi- 
nions on  that  footing,  he  should  give  him  notice  of  his 

intentions. 

(a)  Book  4.  Ch.  7.  a.  108. 
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inteDtioDS*     But  if  the  foreign  prince  forms  any  plot        1844. 

aininst  the  safety  and  welfare  of  the  state,  —  in  a  word,    jT^t!!;^^^ 
7  -^  ,  .      ,     ,  ,  The  Duke  of 

if  he  acts  as  an  enemy,  he  may  very  justly  be  treated  as    Brunswick 

such.     In  every  other  case  he  is  entitled  to  full  security,    Th   ^     of 

since  even  a  private  individual  of  a  foreign  nation  has  a     Hanovbr. 

right  to  expect  it" 

^  A  ridiculous  notion  has  possessed  the  minds  even  of 
persons  who  deem  themselves  of  superior  understanding 
to  the  common  herd  of  mankind.  They  think  that  a 
sovereign  who  enters  a  foreign  country  without  permis- 
sion, may  be  arrested  there;  but  on  what  reason  can 
socb  an  act  of  violence  be  grounded  ?  The  absurdity  of 
the  doctrine  carries  its  own  refutation  on  the  face  of  it." 

Though  a  foreign  sovereign  may  sue  as  Plaintiff  in 
the  courts  of  this  country,  the  general  proposition  that 
he  may  be  sued  has  never  been  laid  down.  The  dictum 
in  Calvin's  Case  (a),  the  case  in  Selden  (b),  and  the  case 
of  HuUett  V.  The  King  of  Spain  (c),  which  will  be  cited 
by  the  Plaintiff,  do  not  warrant  the  proposition.  In 
Calvin^s  Case^  it  is  said  that  a  foreign  king  shall  sue 
and  be  sued  by  the  name  of  a  king ;  but  no  instance  is 
there  cited  of  a  sovereign  being  sued  except  that  of 
Baliol  King  of  Scotland^  who  was  feudatory  to  the 
King  of  England^  and  as  such  was  liable  to  the  juris- 
diction of  his  acknowledged  superior  lord.  Calvin*s 
Case  shews  that  a  king  carries  with  him  to  a  foreign 
country  all  his  privileges.  It  is  said,  ''And  hereof 
there  is  a  notable  precedent  in  Fleta^  lib.  2.  cap.  3. 
sec  9.,  where  treating  of  the  jurisdiction  of  the  King's 
Court  of  Marskalsea^  it  is  said,  et  hac  omnia  ex  officio 
suo  licitefacere  poterit  (55.  SeneschaV  avT  fiospitii  regis) 

non 
(a)  7  Bep.  ISb.  DowSf  a.  1 69.,  and  2  BR.  (JNT.  S.) 

(h)  Tabu  Talk,  Law^  5.  31.     I  B.  ^  M.  7.  n.     1  CI.  if 

(r)  4  Buu.  SS5.  and  560.    1      JFIn .  555.,  and  7  Blu  559. 
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1844*        mm  obstante  dlicujus  libertate^  etiam  in  alieno  regno  dum 

_^*J^^^^  iamen   reus  in  hospitio  regis  potcrit  imeniri  secundum 

BitcNswicK    qnod  contigit  Paris,  anno  14  Ed.  I.  de  Engelramo  de 

The  Kiiw  of    ^^^^  eapto  in  kospitio  regis  Angr  {ipso  rege  tunc  apud 

Hjlxotsr.     Parisiam  existente)  cum  discis  argenii  Juratis  recenter 

super  JaetOf  rege  Franc  *  tunc  presenter  ct  undc  licet  curia 

regis  F)ranc*  de  jn^td*   latrone  per  casfeUanum  Paris. 

petita  Juerit^  habitis  hinc  et  inde  tractaSibus  in  consitio 

regis  Francj*  tandem  consideratumjuit ;  quod  Bex  AngV 

iUa  regia  prerogativa,  ei  kospitii  sul  prrziJegio  uteretur^  et 

gaudercf^  quiy  coram  Soberio  Hts^okn  wulite  tunc  hos» 

pitii  regis  An^*  Senexkallo  de  latrocinio  conriduSy  per 

ccmsidenatiomemy  ejus  aa-yjuii'^a)   suspensus  in  patibalo 

sancfi  Germani  depratis.     Mliidi  prcyveth,  that  tboogfa 

the  king  be  in  m  foreigQ  kingdom,  vet  he  is  judged  in 

bw  m  king  there."^ 

The  case  in  Sddm  is  not  an  asthoritT  for  this  pro- 
ceeding. It  was  referred  to  br  Loid  Thurknr  in  Tie 
Kahci  efiie  CjBmatic  t.  Tte  East  Iscs-a  Canpzi^  l\  as 
appears  bj  the  noie  to  that  case,  where  i:  is  smed, 
^The  LonI  Chanceilkir  also  obseired,  that  the  Eiz^g  of 
jbuav  had  been  oxie  cctlainMl  br  Srldrss  advice  to 
pivwu  him  from  takixig  adrantj^  of  his  scii :  thai  tie 
a/tunar^  ^s^is  l^  rmm^ ;  hoi  px^  nciil  rerersedl; 
ibA>e£m  it  v:is  ixoessauT  iar  hbn  to  cozse  is  to  re- 
i^9^e  it.  in  onier  to  tike  JM^rajjiaf^e  <i  Lis  s&h.  His 
Lordsiup  fsud,  he  oniild  doc  gocce  a  hecsr  Kx^  for 
this  thaas  SrwirR's  Tciie  TaliS^  The  ociiawrr  was 
the?e(£»re  bad:  hesades  vhkh,  i:  is  ckar  ^:«n  d>e  cir- 
cnmssance  thi:  the  PliinTrff  had  ncrrfir^nd  ci5C&.  £;>d 
the  esd^iaioe  of  ccher  snits^  tha:  the  Kjz2£  of  57i£:;x  bad 
sofanaciDd  lo  the  ^uxisd&csDctL 


^&^  JUoic.  T%»  T3kSL  ,1^^  1 


r 

I 
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HuUeii  V.  The  King  of  Spain  was  the  case  of  a  cross        1844'. 
bill  (a),  in  which  the  King  o(  Spain  having,  by  his  original    mj^^fj^ 
bill,  submitted  to  the  jurisdiction,  had  rendered  himself    Brunswick 
•*  subject  to  the  control  of  the  Court,  and  liable  to  the    f^^  ^^     ^ 
rales  of  practice "  (i) ;  and  when  the  King  of  Spain     Hanoybk. 
^'  sues  here  as  a  Plaintiif,  the  Court  has  complete  con- 
trol over  him,  and  may  hold  him  to  all  proper  terms/'  (c) 
The  decision  in   The  Colombian  Government  v.  Roths'- 
child  {d)  depended  on  the  same  principle. 

The  privilege  of  the  foreign  sovereign  is,  at  least, 
equal  to  that  of  his  ambassador,  the  pro-rege.  [e)    What 
then  are  the  privileges  of  the  ambassador,  the  repre- 
sentative of  the  king  ?  Now  the  Act  of  Ann  (jg)  is  merely 
declaratory  of  the  common  law  and  of  the  law  of  na- 
tions.    Viveash  v.  Becker  (A) ;  Lockwood  v.  Cpysgame.  (i) 
That  statute,  after  reciting  the  insult  committed  on  the 
Russian  Ambassador  by  publicly  arresting  him  (A),  **  in 
contempt  of  the  protection  granted  by  her  Majesty,  con- 
trary to  the  law  of  nations,  and  in  prejudice  of  the  rights 
and  privileges  which   ambassadors   and  other  public 
ministers,  authorised  and  received  as  such,  have,  at  all 
times,  been  thereby  possessed  of,  and  ought  to  be  kept 
sacred  and  inviolable,"  declares  that  all  writs  **  whereby 
the  person  of  any  ambassador,  or  other  public  minister 
of  any  foreign  prince  or  state,  authorised  and  received 
as  such  by  her  Majesty,  her  heirs  or  successors,  or  the 
domestic  or  dojnestic  servant  of  any  such  ambassador,  or 

other 

(a)  A  cross  bill  is  not  liable  (c)  1  Dow  ^  CI,  174. 

"  to  pleas  to  the  jurisdiction  of  {d)  1  Sim.  94. 

the  Court  and  pleas  to  the  per-  {e)  4  Imt,  155. 

lOD  of  the  Plaintiff,  the  sufficiency  {g)  1  Ann.  c.  1 3. 

of  wbiq^  seem  both  affirmed  by  (A)  3  M.  ^  Set,  292 — 298. 

the  original  bill."     Redetd,  291,  (i)  3  Bur,  1676. 

Cooper  Pldg.  304.  \k)  See  1  BlachtoneU  Comm. 

(6)  1  CI.  4r  Fhu  354.  255. 
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1844.        other  pablic  minister,  may  be  arrested  or  imprisoned, 

Jr^^^T^^  or  his  or  their  goods  or  chattels  mav  be  distrained. 
The  Duke  of       .  ^ 

BauxswicK    seized,  or  attached,  shall  be  deemed  and  adjudged  to  be 
TT»cKiiigof   utteriy  null  and  void." 

If  ^  by  the  common  law  and  the  law  of  nations  "  as 
declared  by  that  statute,  the  meanest  of  the  ambassador  s 
retinue  be  privileged,  how  can  it  be  maintained  that 
the  sovereign  himself  whom  the  ambassador  represents, 
is,  by  that  law,  entitled  to  less  respect? 

Considerations  of  public  policy  must  not  be  disre- 
garded in  thb  question ;  what  then  would  be  the  con- 
sequence of  holding  a  contrary  doctrine  ?  If  an  inde-> 
pendent  foreign  sovereign  be  subject  to  the  jurisdiction 
of  this  Court,  he  must  be  liable  to  the  consequences  of 
a  disobedience  to  its  process,  decrees,  and  orders;  be 
must '  necessarily  be  liable  to  be  attached  and  subject 
to  personal  restraint  and  incarceration.  His  imprison- 
ment would  cause  the  suspension  of  the  functions  of  his 
government,  and  such  an  act  of  outrage  and  aggression 
committed  against  a  sovereign  personally,  and  through 
him  against  his  subjects,  would  inevitably  be  regarded 
by  them  as  a  casus  bdli. 

The  Defendant  happens  to  be  a  peer  of  parliament, 
and  as  such  is  privil^ed  from  arrest;  but  suppose  the 
King  of  the  Belgians  or  the  King  of  Prussia  came  to 
this  country  on  the  invitation  of  the  Queen,  on  business 
of  the  utmost  importance  to  the  interests  and  peace  of 
the  two  nations,  or  if  the  King  of  the  French^  with  that 
reciprocity  and  courtesy  so  desirable  and  advantageous 
to  both  countries,  were  to  return  the  Sovereign's  late 
visit,  are  they  and  all  their  retinue  to  be  subject  to  be 
thrown  in  prison  on  bailable  process,  issuing  out  of  the 
Queen's  Courts,  to  answer  a  demand  to  which  they 

might 
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might  not  be  liable  in  their  own  country,  and  which 
might  ultimately  turn  out  to  be  without  foundation, 
would  the  French  nation  submit  to  such  an  insult  ?  The 
friendly  intercourse  between  sovereigns  would  be  wholly 
prevented,  if,  by  going  to  a  foreign  country,  they  are  to 
render  themselves  liable  to  the  most  inferior  courts 
there ;  the  consequences  to  this  country  by  countenanc- 
ing such  suits  might  be  most  disastrous,  and  the  public 
wel&re  requires  that  those  consequences  should  be 
avoided. 


1844. 

The  Duke  of 
Brunswick 

The  King  of 
Hanovbr. 


The  mere  accident  of  a  foreign  sovereign  being  an 
English  peer  does  not  affect  the  question,  his  higher 
recognised  dignity  must  prevail,  the  regal  character 
cannot  be  annihilated  so  as  to  enable  the  Plaintiff  to 
sue  a  party  otherwise  privileged.  If  it  were  necessary, 
the  Court  would  make  a  distinction  between  the  acts  of 
the  Defendant  done  as  King  of  Hanover,  and  those  done 
in  bis  quality  of  an  English  peer.  This  was  done  in  the 
case  of  The  Nabob  of  Arcot  v..  Tlie  East  India  Com- 
pany (a),  where  the  Defendants  filled  the  double  character 
of  Sovereigns  and  a  Trading  Corporation.  There  the 
bill  was  dismissed,  on  the  ground  that  the  whole  subject 
matter  of  the  suit  was  a  political,  and  not  a  mercantile 
transaction.  Here  the  whole  transactions  took  place 
abroad,  and  are  of  such  a  nature  that  they  ought  to  be 
imputed  to  the  Defendant's  regal  character. 


(a)  4  B.  C.  C.  180.  198.,  and 
see  Moodalay  v.  Morion,  1  B. 
C,  C,  470.,  in  which  Lord  Ken^ 
yon  says,  **  I  admit  that  no  suit 
will  lie  in  this  Court  against  a 
flovereign  power  for  any  thing 
done  in  that  capacity ;  but  I  do 
not  think  the  Etui  India  Com- 
pany is  within  that  rule.    They 


Again, 

have  rights  as  a  sovereign  power^ 
they  have  also  duties  as  indivi- 
duals ;  if  they  enter  into  bonds 
in  India,  the  sums  secured  may 
be  recovered  here.  So  in  this 
case,  as  a  private  Company  they 
have  entered  into  a  private  con- 
tract, to  which  they  must  be 
Uable." 
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1844.  Again,  if  the  Defendant  were  liable  to  the  jurisdic- 

ThTlJiilt     f  ^'^^"*  ^^^'^  ^®  came  to  this  country  by  the  consent  of  the 
Brunswick    Sovereign,  and  impliedly  under  her  safe  conduct,  and 
The  King  of   ^^  ^^  entitled  to  the  same  protection  as  if  the  writ  itself 
Hanover,     had  been  made  out,  in  which  case  he  would  be  pro- 
tected from  suit,  (a) 

Secondly,  the  subject  matter  of  the  suit  is  not  one 
which  is  within  the  limits  of  forensic  jurisdiction.  It 
is  one  of  an  imperial  and  political  nature,  the  guardian- 
ship is  a  legitimate  act  of  state  emanating  from  the 
Germanic  body,  of  which  Brunswick  is  a  component  part. 
The  Court  is  incompetent  to  deal  with  it. 

By  the  civil  law,  curators  were  appointed  over  pro- 
digals as  well  as  over  lunatics.  Furiosi  quoque  et  prodigi, 
licet  majores  vigenti  quinque  annis  sint,  tamen  in  curatione 
adgnatonim  ex  lege  duodecim  tabularum.  (b)  Previous 
to  the  dissolution  of  the  German  empire  (c),  the  powers 
of  supreme  guardianship  over  the  princes  of  the  empire 
belonged  to  the  Emperor.  It  afterwards  devolved  on 
the  heads  of  sovereign  states.  The  deed  of  curatorship 
was  an  act  of  state  by  the  de  facto  Duke  of  Brunswick 
and  the  other  Agnatic  and  followed  out  the  decree  of 
the  Germanic  diet  and  the  deposition.  What  authority  has 
the  Rolls  Court  to  deal  with  such  a  matter,  or  with  the 
internal  political  arrangements  of  an  independent  state, 
or  with  the  decrees  of  the  Germanic  diet,  or  the  imperial 
powers  of  the  Agnati  ?  How  can  this  Court  take  on 
itself  to  determine  these  state  questions?  If  it  assumes 
jurisdiction,  it  will  become  the  arbiter  of  any  poli- 
tical transactions  that  may  have  taken  place  abroad, 

although 

(a)  Registrum  Brevium,  23.,  (6)  Jtutitiian  Inst.  lib.  1.  tit. 

**  Tolumus  ctiam  quod  idem  W.  SJ. 

interim  sit  quietus  de  omnibus  (c)  1804. 
placitis  et  querelis/*  &c. 
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although  it  is  confessedly  incompetent  to  adjudicate  on        1844. 

such  matters  if  they  had  taken  place  in  this  country,  'r^^' 

and  although  in  the  country  in  which  the  transactions  Brunswick 

happened  the  ordinary  courts  have  no  jurisdiction.  ^he  King  of 


Hanovbr. 


The  deed  of  curatorship  is  simply  alleged  to  be  void, 
but  no  ground  is  stated  for  that  conclusion.  The  Court 
cannot  take  judicial  cognizance  of  the  law  of  a  foreign 
country,  the  law  itself  must  be  stated  as  a  fact  It  is 
not  alleged  that  the  parties  to  the  document  were  not 
the  legitimate  Agnatic  or  that  they  had  not  the  powers 
which  they  assumed  to  exercise.  In  point  of  pleading 
the  allegation  is  insufficient. 

Thirdly.    Independently  of  the  privileged  character  of 

the  Defendant,  and  the  political  nature  of  the  subject, 

this  Court  has  no  jurisdiction  in  this  case.     Here  is  an 

aa  of  a  Jorum  competens  which  cannot  be  questioned  in 

this  country ;  the  whole  matter  has  its  locality  in  Bruns^ 

'wict,  and  there  alone  must  the  Plaintiff  proceed.   By  the 

law  of  that  country,  the  Plaintiff  has  been  declared  to  be 

in  such  a  state  as  to  require  a  curator ;  until  that  decision 

has  been  reversed,  he  })as  no  locus  standi  in  this  Court. 

A  lunatic  cannot  file  a  bill  against  his  committee  for 

an  account,  nor  can  a  bankrupt  against  his  assignees ; 

Tarleton  \.  Hornby  {a)\  the  proper  proceeding  is  first 

to  supersede  the  commission.     If  these  transactions  had 

taken  place  on  British  soil,  the  Plaintiff  could  not  have 

maintained  his  bill  until  the  deed  of  curatorship  had 

been  first  set  aside. 

But  supposing  the  deed,  as  is  alleged,  to  be  void,  the 
Defendant  is  a  mere  wrong-doer.  What  right  then  has 
the  Plaintiff  to  come  into  equity  for  an  account,  or  to 
have  a  declaration  that  the  deed  is  void  ?    If  void,  it  is 

as 

(a)  1  r.  if  Cell,  (Exch.)  172.  535. 

Vol.  VI.  n 
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1844.        as  void  at  law  as  in  equity,  and  there  is  no  prayer  that 

^7^~^^\  it  may  be  delivered  up  or  be  cancelled.     This  Court 
The  Duke  of  "^  '^ 

Brunswick  cannot  declare  the  invalidity  of  the  deed.  It  would  first 
Th  Kin  f  ^^  necessary  to  enter  into  the  legality  of  the  deposition 
Hanover,  and  the  rights  of  the  Agnatu  As  to  the  aiccount,  a  party 
cannot  treat  an  instrument  as  invalid,  and  yet  seek  an 
account  under  it,  on  the  footing  of  its  validity.  If  the 
deed  be  void,  there  exists  no  fiduciary  relation  to  support 
such  relief,  and  it  would  be  perfectly  impossible  for  the 
Master  to  take  such  an  account,  even  if  it  were  directed. 

The  bill  too  is  multifarious,  and  seeks  an  account  of 
the  receipts  of  the  Duke  oi  Cambridge  in  his  absence. 

Mr.  Kindersley^  Mr.  Turner^  and  Mr.  Heathfield^ 
contrhy  in  support  of  the  bill. 

There  is  no  instance  in  Lord  Redesdale^s  Treatise^  or 
in  any  other  work,  in  which  a  Defendant  has  claimed 
an  immunity  from  suit  by  demurrer.  If  a  Defendant 
pleads  to  the  jurisdiction,  he  must  shew  what  other 
•Court  has  jurisdiction  ;  The  Earl  of  Derby  v.  The  Duke 
of  Athol.  (a) 

Here  the  Defendant  has  submitted  to  the  jurisdiction 
of  the  Court  by  appearing.  If  he  wished  to  question 
the  regularity  of  the  process,  he  ought  to  have  entered 
a  conditional  appearance  with  the  Registrar,  and  have 
sought  to  discharge  it ;  Davidson  v.  The  Marchioness  of 
Hastings,  {b)  It  is  now  too  late,  and  the  point  has  in 
fact  been  determined  by  the  Lord  Chancellor,  who, 
after  argument,  end  after  the  same  points  had  been 
brought  to  his  notice,  determined  that  the  letter  missive 
had  issued  properly,  and  refused  to  recall  it. 

It 

(a)  1  Fes,  sen.  201.  {b)  2  Keen,  509, 
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It  is  not  necessary  to  decide  the  general  question, 
whether  an  independent  foreign  sovereign  coming  into 
this  country  is  liable  to  the  process  of  the  Court,  for 
here  both  parties,  Plaintiff  and  Defendant,  are  British 
\J^  subjects ;  the  Befidndant  by  reason  of  the  Act  of  Ann  {a\ 
which  enacts,  '^  that  the  Princess  Sophia^  Electress  and 
Duchess  Dowager  of  Hanovery  and  the  issue  of  her 
body,  and  all  persons  lineally  descending  from  her  born 
or  thereafter  to  be  born,  be  and  should  be,  to  all  in- 
tents and  purposes  whatsoever,  deemed,  taken,  and 
esteemed  natural  born  subjects  of  this  kingdom,  as  if 
the  said  Princess  and  the  issue  of  her  body,  and  all  per- 
sons lineally  descending  from  her,  born  or  thereafter  to 
be  born,  had  been  born  within  this  realm  of  England^ 
any  law,  statute,  matter,  or  thing  whatsoever  to  the 
contrary  notwithstanding/'  The  Defendant,  on  the  other 
hand,  is  a  natural  born  subject ;  he  is  a  Peer  of  the 
realm,  and  since  his  accession  to  the  crown  of  Han" 
over  J  has  exercised  his  rights  as  a  Peer.  Having  been 
born  a  British  subject,  he  cannot  put  off  his  allegi- 
ance {b) ;  but  here  he  has  since  confirmed  it,  by  taking 
the  oath  of  allegiance  to  her  present  Majesty ;  he  has 
voluntarily  submitted  to  the  Queen's  jurisdiction,  and  is 
as  liable  to  the  Queen's  writs  as  was  Baliol  King  of 
Scotland  to  Edward  the  First,  or  Edward  the  First  to 
Philip  le  Bel  of  France, 


1844. 


The  Duke  of 
Brunswick 

V. 

The  King  of 
Hanovbb. 


It  is  admitted  that  a  foreign  sovereign  can  sue  in  the 
courts  here ;  then,  d  priori^  and  independent  of  authority, 
one  would  say,  that  if  he  has  a  right  to  sue,  he  had  a 
correlative  liability  to  be  sued. 


There   is,   however,   authority  for   saying   that   the 

sovereign 


(a)  4  Ann,  c,  4. 


{b)  1  BL  Com.  369. 
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1844.        sovereign  of  a  foreign  country  is  liable  to  be  sued.    In 

Th^^'^f  ^*^^'^*^*'^  ^^^  (^)  ^^  ^^  ^^'^ •  "  ^"^  y®^  there  is  a  diversity 
Brunswick  in  our  books  worthy  of  observation ;  for  the  highest  and 
The  Kinj?  of  '^^^^^  dignities  are  universal :  for  if  a  king  of  a  foreign 
Hanover,  nation  come  into  Englatidy  by  the  leave  of  the  king  of  this 
realm  (as  it  ought  to  be)  in  this  case  he  shall  sue  and 
be  sued  by  the  name  of  a  king ;  and  herewith  agreeth, 
1 1  £.  S.  tit.  Br.  {b)  4-73.,  where  the  case  was,  that  Alice^ 
which  was  the  wife  of  jB.  de  O.,  brought  a  writ  of  dower 
against  John  Earl  of  Richmond^  and  the  writ  was  Pracip. 
Johanri  Comiti  Richmondice  custodi  ten^  et  hceredis  of 
William  the  son  of  R*  deO.:  the  tenant  pleaded  that  he 
is  Duke  of  Britain^  not  named  duke,  judgment  of  the 
writ  ?  But  it  is  ruled  that  the  writ  was  good ;  for  that 
the  dukedom  of  Britain  was  not  within  the  realm  of 
England,  But  there  it  is  said,  that  if  a  man  bring 
a  writ  against  Edward  Baliol  (c),  and  name  him  not 
King  of  Scotland^  the  writ  shall  abate  for  the  cause 
aforesaid." 

Selden^  in  his  Table  Talk{d\  mentions  an  instance  of  the 
King  of  Spain  being  outlawed.  He  says :  "  The  King 
of  Spain  was  outlawed  in  Westminster  Holly  1  being  of 
council  against  him.  A  merchant  had  recovered  costs 
against  him  in  a  suit,  which  because  he  could  not  get, 
we  advised  to  have  him  outlawed  for  not  appearing,  and 
so  he  was.  As  soon  as  Gondimar  heard  that,  he  pre- 
sently sent  the  money,  by  reason,  if  his  master  had  been 
outlawed,  he  could  not  have  the  benefit  of  the  law,  which 
would  have  been  very  prejudicial,  there  being  then  many 
suits  depending  betwixt  the  King  of  Spain  and  the 
English  merchants." 

Sir 

^  {a)  7  Rep.  \5  b.  2041.  See  also  the  case  of  JEnctt* 

(b)  Moore,  803.  King  of  Norway,  before  Edward 

(c)  Ibid.  the  1st.,  Byley,  Placita  Fariia- 
(rf)  SeldevLi     Works,  vol.  vi.       mentaria,  14 J. 
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Sir  John  Leach  was  of  opinion,  that  a  foreign  sovereign        1 84>4>. 

could  both  sue  and  be  sued.     In  HaoenderCs  Supple-    r<^jf^  ^ 

^^         The  Duke  of 

ment  to  Vesey  junior  (a),  it  is  stated,  in  a  note  to  the  Brunswick 
case  of  the  Nabob  of  the  Carnatic  v.  The  East  India  r^^^  ^'^^  - 
Compam/,  "  That  a  political  treaty,  between  sovereigns,  Hanover. 
or  parties  exercising  sovereign  authority,  cannot  be 
the  subject  of  municipal  jurisdiction ;  but  that  its  ob- 
servance, or  neglect,  must  depend  on  that  respect 
which  the  parties  bound  thereby  can  be  made  to  feel 
for  the  JUS  gentiitm^  is  established  by  the  final  result 
of  this  case.  Lord  Rosslt/n  even  thought  it  doubtful, 
whether,  in  any  case,  a  foreign  sovereign  could  sue  or 
be  sued,  in  a  municipal  court  of  this  country ;  Barclay 
V.  Russell  {b) ;  but,  in  De  la  Torre  v.  Bemales^  Sir  John 
Leach  V.  C.  (on  the  22d  Jpril  1818)  orderedthe  King 
oi  Spain  to  be  named  as  a  party  to  that  suit,  the  object 
of  which  was  to  charge  the  Defendant,  Bemales,  in 
respect  of  acts  done  by  him  as  agent  of  that  king :  and 
on  a  subsequent  occasion  (18th  March  1819),  when 
ihe  same  cause  was  under  discussion,  his  Honor  dis- 
tinctly laid  it  down,  that  a  foreign  government,  or 
sovereign,  could  both  sue  and  be  sued  in  the  courts  of 
this  country.  This  determination  is  perfectly  consistent 
with  the  principal  case,  understanding  the  Vice-Chan- 
cellor  to  allude,  not  to  federal  agreements  bearing  a 
political  character,  but  only  to  personal  demands  of  a 
private  nature,  and  to  cases  where  the  fund,  or  the 
accountable  parties,  are  within  reach  of  the  juris- 
diction." 

In  the  cases  of  Hullett  v.  The  King  of  Spain  (c),  and 
Glyn  v.  Soares  (rf),  a  sovereign  was  made  a  Defend- 
ant. 

(fl)  Vol.  i.  149.  Myl.  4-  K,  7.  «.,  1  CI.  4-  Fin.  333., 

lb)  3  Fes.  431.  433.  and  7  Bli.  359. 

(c)  4i2ttfS.2S5.4'580.,  I  Dow.  (d)  1  T.  4*  Col.  (Cxch.)  644., 

«JC/.  169.,  2  BU.  (N.  S.)  51.,  1  and  7  CL  Sr  Fin.  466. 

C  3 


22  CASES  IN  CHANCERY. 

1844.        ant     If  this  case  depended  on  the  Defendant's  sub- 
Jj^^^^  -  mitting  to  the  jurisdiction,  he  has   done  so.     He  is, 
Brunswick    at   the  present  moment,  the  Plainti£P  in  a  suit  in  this 
TheKineof   Court;    The  King  of  Hanaoer  v.  Wheatley. {a)     The 
Hanoter.     Queen  herself,  by  a  particular  process,  is  liable  to  suit 
in  this  country :  it  would  be  absurd  to  place  the  De- 
fendant in  a  better  situation.     It  has  been  determined 
that  a  question  concerning  the  right  to  the  Isle  of  Man 
may  be  determined  here ;    The  Earl  of  Derby  v.  The 
Duke  ofAthd.  (i) 

The  instances  of  ambassadors  do  not  apply :  their  im- 
munity arises  from  the  necessity  of  their  perfect  freedom 
when  negotiating  between  two  countries.  It  is  not 
suggested  that  the  Defendant  came  here  for  any  such 
a  purpose,  or  otherwise  than  to  exercise  his  rights  of 
British  subject  as  a  Peer  of  the  realm.  The  Defendant 
claims  an  entire  immunity,  but  ambassadors  are  not  in 
all  cases  privileged,  as  if  they  are  traders  (c),  or  are  sub- 
jects of  the  country  to  which  they  are  accredited. 

It  is  said  that  the  consequences  of  the  restraint  to 
which  sovereigns  would  be  exposed  on  a  disobedience 
to  the  process  should  prevent  this  Court  interfering. 
The  same  reason  would  apply  to  cross  bills,  in  which 
cases  it  is  admitted  that  a  Sovereign  is  liable  to  suit, 
but  that  reason  does  not  prevail;  the  Court  might 
modify  its  process  of  contempt,  as  in  the  case  of  Peers, 
and  might  enforce  obedience,  and  give  relief  by  means 
of  a  sequestration  against  the  goods  of  a  royal  De- 
fendant. 

It  is  said  to  be  matter  of  state.     The  decree  of  the 

Germanic 

{a)  4  Beavan,  78.  (c)  1  BL  Com.  260. 

{b)  1  Ves.  sen.  201. 
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Germanic  diet,  or  the  dethronement  in  consequence  of        1844'. 
it,  might  be  so,  but  the  deed  of  curatorship  has  no  refer-    2!^y^^  ^ 
ence  whatever  to  the  former ;  it  is  quite  independent.    Brunswick 
The  Defendant  and  his  agents  have  taken  possession  of   m.    ^'.      ^ 
the  property  of  the  Plaintiff,  and  is  he  not  to  be  ac-     Hanover. 
countable  for  it?     But  matters  of  state  are  constantly 
inquired  into,  as  in  the  cases  of  ship-money  (a),  general 
warrants.  Money  v.  Leach  (i),  and  French  compensation 
fund,  (c) 

The  argument  as  to  safe  conduct  does  not  apply,  that 
writ  is  only  granted  in  times  of  war ;  in  the  present  case 
no  such  writ  is  in  existence. 

Sir  C.  fVelherelly  in  reply. 

The  following  authorities  were  also  referred  to  in  the 
course  of  the  argument :  Novello  v.  Toogood  (rf).  Melon 
T.  The  Duke  of  Fityames  (e),  De  la  Vigna  v.  Vianha  (^), 
Stores  Conflict  of  Laws,  244. 322,;  Don  v.  Leppmann  {h\ 
Allen  V.  Macpherson  (i).  Corporation  of  Carlisle  v.  Wil- 
son {k)j  GrotiuSf  b,  2.  c.  14.,  and  the  proceedings  on  the 
case  concerning  the  King's  prerogative  in  respect  to  the 
education  and  marriage  of  the  Royal  family  (1718).  (/) 

TTie  Master  of  the  Rolls. 

It  is  due  <o  the  great  learning   and  ingenuity  which 

have  been  brought  to  bear  upon  the  important  question 

raised  in  this  case,  and  to  the  great  extent  and  variety 

of  the  legal,  historical,  and  political  arguments  used, 

that  I  should  take  time  to  consider  of  the  judgment 

which  I  shall  pronounce  upon  it. 

The 

id)  5  State  Trials^  826.  (g)  1  B.  4r  Ad.  284. 

[b)  \W.  Blackttone,  855.  (A)  5   CL  <$•  Fin,,  1. 

(c)  HUl  v.Beardon,  Jacob,  84.  (i)  Phillipt,  155.,  ^  5  Beavan. 
(rf)  I  Bam.4r  C.  554.  (k)  13  Ves.  276*. 

(e)  1  Bos.  4-  P.  1 38.  (0  1 5  State  Trialt^  1195. 
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1844.  The  Master  of  the  Rolls. 

The  Duke  of       This  case  came  on  to  be  heard  for  argument,  on  a 
RUNswicK    jgmurrer  to  the  bill  for  want  of  jurisdiction  and   for 

The  King  of    want  of  parties. 
Hanover.  . 

The  bill  is  filed  by  His  Serene  Highness  Charles 
Frederick  William  Augustus  Duke  of  Brunswick  against 
His  Majesty  the  King  of  Hanaverj  who  is  sued  as  His 
Royal  Highness  Ernest  Augustus  Duke  of  Cumberland 
and  Teviotdale  in  Great  Britain^  and  Earl  of  Armagh 
in  Ireland. 

The  bill  prays,  that  it  may  be  declared  that  a  cer- 
tain instrument  or  writing,  in  the  bill  mentioned  to  be 
dated  the  6th  day  of  February  and  the  14th  day  of 
March  1833,  and  the  appointment  of  His  Royal  High- 
ness the  Duke  of  Cambridge  as  guardian  of  the  fortune 
and  property  of  the  Plaintiff,  thereby  purported  to  be 
made,  and  of  the  persons  purported  to  be  appointed 
administrators  and  managers  under  him,  and  the  subse- 
quent appointment  of  the  Defendant  as  such  guardian, 
are  absolutely  void  and  of  no  effect;  and  that  it  may 
be  declared  that  the  Defendant  is  liable  and  ought  to  ac- 
count to  the  Plaintiff  for  the  personal  estate,  property, 
and  effects,  and  the  rents,  profits,  and  produce  of  the 
sale  of  the  real  estate  of  the  Plaintiff  possessed  by  the 
Defendant,  or  any  person  by  his  order  or  for  his  use, 
or  any  person  having  acted  or  puiported  to  act  under 
any  appointment  as  administrator  or  manager  under  the 
Defendant,  since  his  appointment  as  guardian  by  virtue 
of  the  instrument  of  the  6th  of  February  and  the  14th 
of  March  1833,  including  therein  the  personal  estate 
and  effects,  rents,  profits,  and  produce  of  the  real  estate 
paid  or  accounted  for  to  the  Defendant  by  the  Duke  of 
Cambridge  ;  and  that  such  accounts  may  be  accordingly 

taken 
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taken  —  the  Plaintiff  offering,  on  the  taking  of  such  ac-        1844. 
counts,  to  make  the  Defendant  all  just  allowances.  TlT^^  f 

Brunswick 
For  this  purpose,  the  bill  states,  that  in  the  year  j^^  ^^  ^ 
1830,  the  Plaintiff  was  the  reigning  duke  of  the  Duchy  Hanoybr. 
of  Bfunswickf  and  was,  in  his  private  character  or  capa- 
city, possessed  of  or  entitled  to  real  and  personal  pro- 
perty in  Brunswick^  and  in  England^  Hanaoer^  Franccj 
and  elsewhere  in  Europe^  to  a  very  considerable  value : 
that  the  Duchy  of  Brunswick  borders  on  the  kingdom 
of  Hanover;  and  that  in  the  month  of  September  1830, 
his  late  Majesty  King  William  the  Fourth  was  King  of 
Hanover^  and  His  Royal  Highness  Adolphus  Frederick 
Duke  of  Cambridge  was  Viceroy  of  Hanaoer,  acting 
under  the  authority  of  His  late  Majesty  King  William 
the  Fourth:  that  pending  a  revolutionary  movement  in 
Bnmswickf  a  decree  of  the  Germanic  Diet  of  Confeder- 
ation was  made  on  the  2d  of  December  1830,  whereby 
the  Plaintiff's  brother,  William  Duke  bf  Brunswick^  was 
invited  to  take  on  himself  provisionally  the  government 
of  .the  duchy;  and  the  Diet  left  it  to  the  legitimate  dy- 
nasty of  the  Plaintiff  to  provide  for  the  future  govern- 
ment of  the  duchy;  and  that  in  February  1831,  His  late 
Majesty  King  William  the  Fourth,  and  William  Duke 
of  Brunsmcky  claiming  to  be  the  legitimate  Agnati  of  the 
Plaintiff,  caused  to  be  published  a  declaration  whereby 
they  purported  to  dethrone  the  Plaintiff  from  the  throne 
of  the  duchy,  and  declared  that  the  throne  had  passed 
to  Duke  William;  and  that  after  this  declaration  was 
made,  it  was  signed  by  their  Royal  Highnesses  the  Duke 
of  Cwnberlandy  (the  present  Defendant,)  the  Duke  of 
Cambridge^  and  the  Duke  of  Sussex ;  and  that  in  pur- 
suance of  the  declaration,  William  Duke  of  Brunswick 
took  upon  himself  the  government  of  the  duchy,  and  he 
has  ever  since  exercised  the  rights,  powers,  and  author- 
ities  of  Sovereign  Duke  of  Brtaimick. 

The 
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1844.  The  bill  then  proceeded  to  state,  that  early  in  the 

Th^^^  f  y^^^  1833  an  instrument  in  writing,  dated  the  6th  of 
Brunswick     February  and  the  \^^o{  March  in  that  year,  signed  by 

The  Kinff  of    ^'^  '^^®  Majesty   King  William  the   Fourth,  and  by 
Hamovbb.      William  Duke  of  Brunswick^  was  promulgated  by  them, 
and  was  to  the  effect  following :  viz. 

"We,  William  the  Fourth,  by  the  grace  of  God, 
King  of  the  United  Kingdom  of  Great  Britain  and  of 
Ireland  and  of  Hanover ^  Duke  ofBrunsTvick  and  of  Lune- 
bourgy  and  we  William^  by  the  grace  of  God,  Duke  of 
Brunswick  and  of  Lunebourg,  make  known  what  fol- 
lows :  —  Moved  by  the  interests  of  our  House,  whose 
well-being  is  confided  to  us,  and  yielding  to  a  painful 
but  inevitable  necessity,  have  thought  it  necessary  to 
consider  what  measures  the  interests  (rightly  under- 
stood) of  His  Highness  Charles  Duke  o(  Brufiswicky  the 
preservation  of  the  fortune  now  in  his  hands,  the  dangers 
and  illegality  of  the  enterprises  pursued  by  the  said 
Duke,  and,  lastly,  the  honour  and  dignity  of  our  House, 
may  require ;  and  after  having  heard  the  advice  of  a 
commission,  charged  by  us  with  the  examination  into 
this  affair,  and  after  having  weighed  and  exactly  ba- 
lanced all  points  of  fact  and  law  :  and  whereas  afler  the 
dissolution  of  the  German  empire,  the  powers  of  supreme 
guardianship  over  the  princes  of  the  empire,  which,  up 
to  that  period,  had  appertained  to  the  Emperor,  devolved 
on  the  heads  of  sovereign  states,  we,  taking  into  con- 
sideration the  laws  and  customs,  and  by  virtue  of  the 
rights  unto  us  belonging,  in  quality  of  heads  of  the  two 
branches  of  our  House,  have  decreed  as  follows :  — 

"  Article  1st.  Certain  facts,  either  notorious  or  suf- 
ficiently proved,  have  caused  us  to  arrive  at  the  con- 
viction that  His  Highness  Duke  Charles  is  at  this  time 
wasting  the  fortune  which  he  possesses  in  enterprises 

alike 
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alike   impossible   and  dangerous  both  to  himself  and        1844. 

other  persons,  and  is  seeking  to  damage  the  just  claims    .^H^y^ ^ 
J  .  •  .  J  u         r  The  Duke  of 

which  certam  persons  mterested  now  or  hereatter  may    Brunswick 

legally  have  upon  his  property,  we  have  consequently    fpu   v*       r 

considered  that  the  only  method  of  preserving  the  for-     Hanover. 

tune  of  His  Highness  Duke  Charles  from  total  ruin  is 

to  appoint  a  guardian  over  him. 

**  Article  2d.  In  consequence  of  this  conviction,  we 
decree  that  Charles  Duke  of  Brunswick,  shall  be  de- 
prived of  the  management  and  administration  of  his 
fortune,  a  guardian  shall  be  appointed,  whom  we  shall 
choose  by  mutual  consent  from  amongst  the  very  noble 
or  noble  male  scions  of  our  House,  although  the  right 
of  choice  belongs  to  the  legitimate  sovereign  of  the 
duchy  of  Brunswick^  in  virtue  of  his  title  alone. 

**  Article  Sd.  His  Royal  Highness  the  Duke  of 
Cambridge^  Viceroy  of  Hancroer^  having  declared  that  he 
will  willingly  accept  such  guardianship,  we  confide  the 
same  to  His  Royal  Highness  by  the  present  decree, 
which  he  will  be  pleased  to  consider  as  constituting  his 
title  to  such  guardianship. 

"  Article  4th.  As  His  Royal  Highness  the  Duke  of 
Cambridge  cannot,  by  reason  of  his  position,  by  himself 
alone  exercise  the  functions  of  guardian,  he  is  au- 
thorised to  limit  himself  to  the  functions  of  supreme 
guardian,  and  to  substitute  for  the  management  and 
administration  of  the  property  one  or  more  persons, 
who,  under  oath,  will  proceed  in  their  own  name,  and 
on  their  own  personal  responsibility,  to  make  an  inventory 
of  the  same,  and  to  take  measures  for  the  preservation 
and  administration  of  the  fortune  placed  under  the 
guardianship  of  His  Royal  Highness,  the  supreme  guar- 
dian, 
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1844.        dian,  who  is  to  be  at  liberty  to  grant  to  them  fees  pro- 

'T^^l^of  po'*^^^"*^^  ^^  ^^^^^  duties. 
Brunswick 

The  Kinir  of        "  Article*  5th.      The  administrators  shall  render  an 
Hamoybb.      annual   account  of  their   management  to    His    Royal 
Highness,  the  supreme  guardian,  who  shall  be  asked  to 
transmit  the  same  to  us,  that  we  may  cause  the  same  to 
/  be  settled  and  approved.     Our  confirmation  shall   be 

applied  for  in  all  cases  wherein  the  laws  require  the  con- 
sent of  the  supreme  guardian. 

"  Article  6th.  The  guardianship  is  to  be  considered 
as  legally  established  in  Brunswick^  where  it  is  to  have 
its  locality. 

"  Article  7th.  The  present  decree  shall  be  published 
in  the  bulletin  of  the  laws  of  the  kingdom,  in  accord- 
ance with  the  usual  forms ;  and  all  whom  the  same  may 
concern  are  bound  to  render  obedience  thereto. 

"  Given  at  our  palace  of  St.James'Sj  the  6th  ofFebrttary 
1833,  and  at  Brunswick  the  14th  of  March  1833.  We 
have  signed  with  our  proper  hands  and  have  placed  our 
seal. 

«  William  (l.s.) 
"  William  Duke  (l.s.)" 
"  ITie  Baron  Ompteda  de  Sckleinitz" 


To  this  instrument  was  subjoined  a  note,  which  was 
signed  by  the  Defendant,  then  Duke  of  Cumberland, 
and  by  the  Dukes  of  Sussex  and  Cambridge,  to  the  effect 
following :  —  "  The  undersigned  have  acknowledged 
with  gratitude  the  foregoing  arrangement  adopted  by 
His  Majesty,  in  accordance  with  His  Highness  the  reign- 
ing Duke  of  Brunswick,  in  the  interests  well  advised  of 
His  Highness  the  Duke  Charles  of  Brunswick,  for  the 

pre- 
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preservation  of  tbe  fortune  remaining  in  his  hands,  for        1844. 
the  maintenance  of  the  public  peace  in  the  duchy  of   rrheDukeof 
Brunswick  and  in  the   kingdom  of  Hanover^  and  for    Bruhswick 
the  honour  and  dignity  of  the  great  House  of  Bruns-    j>^^  j^^^  ^^ 
wick  Lunebourgf  another  proof  of  the  foresight  of  His     Hanovbr. 
Majesty  and   of  His  Highness   fof   the  well-being  of 
that  House:   we   solemnly  attest   this  declaration   by 
these  presents,  signed  with  our  hands,  and  to  which 
we  have  placed  our  seals.     London^  6th  February  1888, 
Emestf   (l.s.)      Kensingtoth    8d    February    1888,    Au- 
gustus Frederick,  (l.s.)     Hanover^  18th  February  1888, 
Adolphcy  (us.).*' 

The  bill  then  states  that  the  Plaintiff  is  advised,  as 
the  fact  is,  that  the  said  instrument  is  absolutely  void 
and  of  no  effect;  but  that  nevertheless  the  Duke  of 
Cambridge  accepted  the  appointment  of  supreme  guar- 
dian of  the  Plaintiff's  fortune  and  property,  took  pos- 
session of  the  real  estates  to  which  he  was  entitled  in 
his  private  capacity  at  Brunswick,  and  took  possession 
of  all  such  parts  of  the  Plaintiff's  property  in  Brunstvick 
and  elsewhere,  of  a  personal  nature,  as  he  could  dis- 
cover,  to   the  amount  of   several   hundred   thousand 
pounds  in  the  whole :  that  he  sold  and  converted  several 
parts  thereof  into  money,  and  made  certain  payments 
on  account  of  the   Plaintiff  and  of  his  property;  but 
that  after  allowing  for  such  payments,  there  remained 
in  his  hands  a  very  large  surplus  unaccounted   for : 
that  King  William  the  Fourth  died  on  the  20th  of  June 
1887,   and   thereupon   the  present  Defendant  became 
King  of  Hanaoer  ;  and  the  Duke  of  Cambridge  having 
resigned  his  appointment  of  guardian  by  some  instru- 
ment in  writing,  to  which  the  Defendant  was  a  party, 
and  which  was  signed  by  him  and  by  William  Duke  of 
Brunswickj  the  Defendant  was  purported  to  be  appointed 
guardian  of  the  Plaintiff,  and  of  his  fortune  and  pro- 
perty. 
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1844.        perty,  in  the  place  of  the  Duke  of  Cambridge^  under 
Jr^jO^  -   the  instrument  of  the  6th  of  Februmy  and  the   14jth 
Brunswick     of  March  1833,  and  with  all  the  same  powers  and  au- 
The  £iur  of   ^^^^rities  as  were  thereby  purported  to  be  conferred  on 
Hanoybr.     the  Duke  of  Cambridge :  that  the  Duke  of  Cambridge 
accounted  for  his  receipts  and  payments  to  the  Defend- 
ant, and  paid  him  the  balance ;  and  that  the  Defendant 
took  possession  of  the  PlaintifPs  property,  and  he  re- 
ceived large  sums  of  money  on  account  thereof,  and  has 
thereout  made  some  payments  on  account  of  the  Plain- 
ti£P;  but  that  a  very  large  balance  or  surplus,  to  the 
amount  of  several  hundred  thousand  pounds,  remains 
due  from  the  Defendant  to  the   Plaintiff  on   account 
thereof;  and  that  the  Defendant  refuses  to  comply  with 
the  Plaintiff's  application  for  an  account  thereof. 

The  bill  charges,  that  the  instrument  of  the  6th  of 
Febriuzry  and  the  14th  oi  March  1833,  and  the  appoint- 
ment of  the  Duke  of  Cambridge  as  guardian,  and  the 
appointment  of  the  Defendant  as  guardian,  are  wholly 
invalid,  according  to  the  laws  as  well  of  Brunswick  and 
of  Hanover  as  of  Great  Britain  ;  but  that  under  colour 
thereof,  the  Duke  of  Cambridge  and  the  Defendant  re- 
spectively took  possession  of  the  Plaintiff's  property,  on 
his  behalf,  and  not  adversely:  that  by  the  law  of  Eng-- 
landj  such  appointments  of  guardians,  and  all  the  rights 
thereby  purported  to  be  given,  are  void,  even  if  the 
same  were  valid  by  the  law  of  Brunswick  ;  and  that  if 
the  same  were  valid  at  the  time  when  the  same  issued, 
having  regard  to  the  circumstances  and  situation  of  the 
Plaintiff  at  the  time  (which,  however,  the  Plaintiff  de- 
nies), there  is  now  nothing  in  the  circumstances,  or 
conduct,  or  state  of  mind  of  the  Plaintiff,  to  debar  him 
from  the  full  right  and  power  of  enjoyment  and  disposi- 
tion of  his  property. 

There 
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There  is  a  charge,  that  the  receipts  and  payments  by        1844. 
the  Duke  of  Cambridge  and  the  Defendant  respectively,    friTrC]^  e 
on  account  of  the  PiaintifF  and  the  management  of  his    Brunswick 
property,  constitute  a  mutual  account,  containing  many    r^^   ^     ^^ 
items  as  well  on  the  debit  as  on  the  credit  side  thereof;      HAzioTn. 
that  such  account  is  still  open  and  running,  and  is  of 
an  intricate  and  complex  nature,  and  can  only  be  taken 
in  a  court  of  equity. 

There  are  also  charges  relating  to  the  administrators 
and  managers  who  were  appointed  by  the  Duke  of 
CanUrndgCj  and  are  alleged  to  have  accounted  to  the 
Defendant,  and  a  very  long  statement  of  certain  pro- 
ceedings in  France^  in  which  it  is  alleged,  that  the  Duke 
of  Cambridge  attached,  but  failed  in  an  attempt  to  es- 
tablish a  claim  to  the  Plaintiff's  property  in  that  coun- 
try ;  a  specification  of  certain  property  alleged  to  have 
been  seized  by  the  Duke  of  Cambridge  and  the  Defend- 
ant respectively;  and  the  statement  of  a  transaction 
alleged  to  have  taken  place  at  Osterode  in  November  or 

December  1830. 

* 

The  Plaintiff  having,  in  an  earlier  part  of  the  bill, 
stated,  that  from  a  time  previous  to  the  Duke  of  Cam- 
bridge resigning  the  appointment  of  guardian,  until 
I  within  a  few  weeks  past,  the  Defendant  ha/d  been  re- 
siding in  Hanover^  out  of  the  jurisdiction  of  this  Court, 
and  having  charged  that  he  the  Plaintiff  was  resident 
and  domiciled  in  England;  and  that  the  Plaintiff  and 
Defendant  were  respectively  subjects  of  the  Crown  oi 
Greai  Britain  and  Ireland^  concludes  the  charging  part 
of  his  bill  by  charging,  that  the  Defendant  is  a  Peer  of 
this  realm,  and  that  his  title  as  such  is  His  Royal  High- 
ness Ernest  Augustus  Duke  of  Cumberland  and  Teviotdale 
in  Great  Britain^  and  Earl  of  Armagh  in  Ireland ;  and 
that  since  his  arrival  in  this  country,  and  during  his 

residence 
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1844. 


The  Duke  of 
Brunswick 

V. 

The  King  of 
Hanover. 


residence  here,  he  had  exercised,  and  then  exercised  his 
rights  and  privileges  as  such  Peer  as  aforesaid. 

It  has  been  stated  to  me  as  a  fact  on  both  sides,  that 
the  Plaintiff  availed  himself  of  a  temporary  residence  of 
the  Defendant  in  this  country  to  serve  him  here  with 
the  process  of  this  Court ;  and  that  the  Defendant,  be- 
fore he  appeared  to  the  bill,  and  consequently  before 
the  demurrer  was  filed,  applied  to  the  Lord  Chancellor 
to  be  relieved  from  the  process ;  that  the  Lord  Chan- 
cellor refused  the  application ;  and  that  thereupon  the 
Defendant  appeared  to  the  bill  in  the  usual  manner : 
and  upon  this  state  of  things  the  Plaintiff  has  founded 
an  argument,  which,  if  valid,  would  make  it  unnecessary 
for  me  to  consider  the  principal  question  upon  the  de« 
murrer.  The  Plaintiff  has  contended,  first,  that  the 
appearance  of  the  Defendant  to  the  process  ought  to  be 
deemed  a  waiver  of  any  claim  to  personal  exemption 
from  liability  to  be  sued  ;  and,  secondly,  that  the  refusal 
of  the  Lord  Chancellor  to  relieve  the  Defendant  from 
the  process  ought  to  be  considered  by  me  as  a  decision 
of  the  Lord  Chancellor  that  the  Defendant  is  subject  to 
the  jurisdiction  of  this  Court  with  reference  to  the  sub- 
ject-matter of  this  bill. 

As  to  the  first  of  these  points,  it  would  be  singular  if 
appearance,  which  is  the  first  step  towards  making  a 
defence,  should  be  deemed  an  abandonment  or  waiver 
of  any  defence  which  the  Defendant  may  have.  An 
appearance  may  be  a  waiver  of  any  mere  irregularity  in 
the  service  of  process ;  but  I  am  of  opinion,  that  it  is  no 
waiver  of  such  a  defence  as  is  now  made,  and  which  the 
Defendant  has  clearly  a  right  to  submit  to  the  con- 
sideration of  the  Court.  He  claims  to  be  exempt  from 
liability  to  be  sued;  but  he  nevertheless  appears,  in 
order  that  he  may,  in  a  regular  manner,  inform  the 

Court 
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Court  of  the  reasons  upon  which  his  claim  is  founded. 
As  to  the  other  point,  it  appeared  to  me  very  im- 
probable  that  the  Lord  Chancellor,  in  refusing  to  stay 
the  process  upon  a  bill,  the  contents  of  which  were  not 
r^ularly  known  to  him,  could  have  meant  to  decide 
that  the  defendant  was,  with  reference  to  the  contents 
of  the  bill,  liable  to  the  jurisdiction  of  the  Court.  Upon 
this  part  of  the  case  I  have,  however,  thought  it  right 
to  communicate  with  the  Lord  Chancellor,  who  has 
informed  me,  that  in  declining  to  interfere  with  the  pro- 
cess, he  did  nothing  which  could  in  any  way  prevent 
the  Defendant  from  making  any  defence  which  was  open 
to  him  in  the  usual  course  of  proceeding ;  and  gave  no 
opinion  upon  the  question  of  jurisdiction  in  the  par- 
ticular case. 


SS 
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It  is,  therefore,  incumbent  upon  me  to  consider  the 
defence  made  to  this  bill  by  the  present  demurrer. 

In  support  of  the  demurrer  for  want  of  jurisdiction, 
the  following  are  amongst  the  principal  propositions 
advanced  on  behalf  of  the  Defendant :  — 

First,  he  is  admitted  by  the  bill  to  be  King  of 
Hanaverj  a  sovereign  prince,  recognised  as  such  by  the 
Crown  of  England.  As  a  sovereign  prince,  his  person 
is  inviolable,  and  he  is  not  liable  to  be  sued  in  any 
court. 


Second,  the  inviolability  of  a  sovereign  prince  is  not 
confined  to  his  own  dominions,  but  attends  him  every- 
where, (a)     Though  a  king  be  in  a  foreign  kingdom, 

yet  he  is  judged  in  law  a  king,  {b) 

Third. 

(a)  Jurisconsulti  melioris  notce  {h)  Calvin* t  case,  7  Coke^  1 5  b, 

i^gant  Principem  extra  ditioncm 
suam  mere  privatum  eue,  &c, 
Zouck,  63, 

Vol..  VI.  D 
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1844.  Third,  his  inviolability  is  not  affected  by  his  being 

f^^^^T^  r  temporarily  resident  in  a  foreign  kingdom  of  which  he 
Brunswick    is  a  subject.     The  Defendant  is  not  the  less  a  sovereign 

The  Kine  of  P""^'  ^^^  "^^  ^^^  ^^  exempt  from  being  sued  in  any 
Hanover,     court  here,  because  he  is  a  subject  of  the  Queen  and  a 
peer  of  the  realm. 

Fourth,  even  if  the  Defendant  should  be  held  liable 
to  be  sued  for  some  things  in  this  country,  he  ought 
not  to  be  held  liable  to  be  sued  in  respect  of  the  par- 
ticular subject  matter  of  this  suit,  which  is  alleged  to  be 
matter  of  state,  and  not  matter  of  forensic  jurisdiction. 

Fifth,  and  last,  even  if  the  Defendant  should  be 
held  to  be  liable  to  be  sued  here,  and  if  the  subject 
matter  of  the  suit  should  be  held  to  be  matter  of  forensic 
jurisdiction,  yet  that  it  is  not  matter  subject  to  the 
jurisdiction  of  this  Court,  but  is  matter  which  must  be 
deemed  to  be  subject  to  the  jurisdiction  of  some  Court 
of  special  and  peculiar  jurisdiction,  such  as  in  this 
country  are  matters  arising  in  lunacy,  bankruptcy,  and 
various  other  matters,  which,  although  proper  subjects 
of  forensic  jurisdiction,  can  only  be  adjudicated  upon 
in  courts  specially  appointed  for  the  purpose. 

On  the  other  hand,  the  following  are  amongst  the 
principal  propositions  advanced  in  support  of  the  bill  on 
behalf  of  the  Plaintiff':  — 

First,  this  ought  to  be  considered  as  an  ordinary  suit 
between  subject  and  subject.  The  Plaintiff'  and  the  De- 
fendant are  lineal  descendants  of  the  Princess  Sophia f 
Electress  and  Duchess  Dowager  of  Hanover^  and  as 
such  (a)  are,  to  all  intents  and  purposes,  to  be  deemed 

natural- 

(a)  4  Ann*  c.  4. 
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iiatural-born  subjects  of  this  realm.  The  Plaintiff  b 
domiciled  here.  The  Defendant  was  born  here,  is  an 
English  peer,  and  has  taken  the  oath  of  allegiance,  (a) 

Second,  no  English  subject  can  withdraw  from  his 
allegiance  and  subjection  to  the  laws  of  the  land,  {b)  His 
becoming  a  sovereign  prince  of  another  country  can 
make  no  difference  in  this  respect :  he  remains  an  £ng- 
lish  subject,  and  is  bound  to  obey  the  laws  of  England. 

Third,  the  law  of  England  affords  no  authority  for  the 
proposition,  that  sovereign  princes  resident  here  may  not 
be  sued  in  the  courts  here ;  and  there  are  dicta  to  the 
contrary;  as  in  CalvirCs  Case{c)  it  is  said,  that  <*  if  a 
King  of  a  foreign  nation  come  into  England  by  the  leave 
of  the  King  of  this  realm,  as  it  ought  to  be,  in  this  case 
he  shall  sue  and  be  sued  in  the  name  of  King;"  and  it  is 
reported,  in  the  case  of  De  la  Torre  v.  Bernales  {d)j  that 
Sir  Jo/in  Leach  stated  it  to  be  his  opinion  that  foreign 
sovereigns  could  both  sue  and  be  sued  in  this  country. 
In  support  of  this  proposition,  reference  was  made  to 
proceedings  {e)  in  which  John  Baliol,  King  of  Scotland^ 
was  summoned  to  answer  charges  made  against  him  in 
the  court  of  Edward  I.,  King  of  England  ;  and  to  pro- 
ceedings in  which  Edward  I.,  King  of  England,  was 
summoned  to  answer  charges  made  against  him  in  the 
court  of  Philip  le  Bel,  King  of  France,  at  Paris.  But 
these  cases  have  nothing  to  do  with  the  question  :  they 
were  respectively  adopted  in  virtue  of,  and  for  the  pur- 
pose of  enforcing  the  feudal  superiority  which  Edward  L 

claimed 
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{a)  1  G.  1.  Mi.  S.  c.  15. 
[h)  Fotter,  Cr.L*  60.  184.,  1 
BL  Com,  370.,  Moore,  798. 
(c)  7  Cokcj  15. 
id)  iHov.Supp.  149. 

D  2 


(e)  Bifley,  PL  Pari.  154.  et 
seq.^  3  Bradjf,  18.  el  seq.,  8 
Tyrrell,  62.  et  seq.,  2  Carte,  296. 
231,  23S.,  1  Tytler^c.  2. 
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1844.  claimed  to  have  over  the  kiDgdom  of  Scotland^  and  the 
Th^ii^  f  s^P^^^^^^'^y  which  the  King  o(  France  had  over  the  pro- 
Brunswick     vince  of  Guienne. 

The  idng  of 
HAZfOYER.  Fourth,   liability  to  suit  does  not  necessarily  involve 

liability  to  coercion.      The  Defendant,  as  an  English 

peer,  is,  by  privilege,  protected  from  personal  coercion ; 

and  even  if  a  sovereign  prince  without  such  peculiar 

privilege  were  a  Defendant  here,  this  Court  has  power 

so  to  modify  its  process,  as  at  the  same  time  to  do  justice 

to   the  Plainti£P   and    have  due  regard  to  the  person 

and  dignity  of  the  Defendant. 

Fifth,  the  law  of  nations,  the  general  law  and  the 
common  interest  of  all  mankind,  is,  that  justice  should 
be  done  all  over  the  world.  The  right  of  a  suitor  here 
is  not  to  be  impeded  by  the  assertion  of  an  unrecognised 
privilege  in  any  person  against  whom  he  has  a  legal 
demand. 

Sixth,  the  Queen  of  England  is  liable  to  be  sued  in  a 
proper  form  —  a  form  not  applicable  to  a  foreign  sove- 
reign; but  if  a  foreign  sovereign  were  not  liable  to  be 
sued  here,  he  would  be  placed  in  a  better  situation  than 
our  own  sovereign,  which,  it  is  said,  would  be  absurd. 

These  propositions  are  all  of  them  more  or  less  im- 
portant to  "be  considered  on  the  present  occasion,  and  I 
have  thought  it  convenient  to  enumerate  them,  although 
I  shall  not  have  occasion  to  observe  upon  them  all,  in 
stating  the  grounds  of  the  opinion  which  I  have  formed 
upon  this  demurrer. 

The  general  proposition  of  the  Defendant  is,  that  by 
reason   of  his   character  of  a   sovereign  prince,  he   is 

exempt 
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exempt  from  the  jurisdiction  of  any  tribunal  or  court  in        1844. 

this  country.  J^^if^^  ^ 

^  The  Duke  of 

Bbvnswick 
His  limited  or  modified  proposition,  adapted  to  the    .,.    ^:       . 
specialties  of  the  present  case,  is,  that  he  is  exempt  from     Hinotbb. 
the  jurisdiction  of  any  tribunal  in  this  country  in  respect 
of  acts  done  in  a  foreign  country,  under  foreign  autho- 
rity, and  in  no  way  connected  with  his  own  character  of 
English  peer  and  English  subject. 

It  has  been  fully  established  (a)  that  a  foreign  sove- 
reign may  sue  in  this  country  both  at  law  and  in  equity ; 
and  further,  that  if  he  sues  in  a  court  of  equity,  he  sub- 
mits himself  to  the  jurisdiction  of  the  Court.  A  cross 
bill  may  be  filed  against  him,  and  he  must  put  in  his 
answer  thereto,  not  by  any  officer,  agent,  or  substitute, 
but  personally,  upon  bis  own  oath.  The  King  of  Spain 
▼.  HuOett.  {b) 

Lord  Bedesdale  {c)  considered,  that  to  refuse  a  foreign 
sovereign  the  right  of  suing  in  our  courts  might  be  a 
JQst  cause  of  war ;  and  the  liability  of  a  foreign  sove- 
reign to  be  sued  in  a  case  where  he  himself  was  suing 
here,  was  considered  to  be  founded  upon  the  principle 
that  by  suing  here  he  had  submitted  himself  to  the 
jurisdiction  of  the  Court  in  which  he  sued.  The  deci- 
sion is  in  accordance  with  the  rules  of  the  civil  law. 
The  Seconventio  is  a  species  of  defence,  and  **  Qui  nan 

cogitur 

{a)  The  King  of  Spain  v.  ilfis-  1 13.;  MoorCf  850.;  Barclay  v. 

chado^  4  Ruti.  560. ;  Huilen  v.  RuueU^  5  Vet.  432.,  and  Bolder 

The  King  of  Spain,  2  BU.  N.  S.  v.  Lord  Hunting  fields  11   Vet. 

51.;    I   Dow  i  CL  169.      And  283. 

lee  Roi  d'Espaigne  v.  Pountet^  {b)  \  CI,  ^  Fin,  533.,  and  7 

RoUe*t  Abr,  tit.  Court  de  Adnti'  BU,  359. 

raltie,  E.  3. ;  1  RolU^i  Rep.  133.;  (c)  2  BU,  N.  S.  60. 
Bulitrode,    322.;     Hobartj    78. 

D  S 
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1844.        cogitur  in  aliquo  loco  judicium  pati,  si  ipse  ibi  agat^  co^ 
ThDu^'^f  ^^^^^  excipere  actiones  etad  eundem  judicem  mitti.  (a) 
Brunswick 

The  kIiik  of  '"  ^^®  ^^^^  ^^  Glyn  v.  Soares  (i),  it  was  supposed 
Hanoyer.  that  a  person  who  was  not  a  party  to  an  action,  bat 
whose  agent  was,  on  his  behalf,  the  Plaintiff,  might  be 
made  a  Defendant  to  a  bill  in  equity,  for  discovery  in 
aid  of  the  defence  to  the  action,  and  on  that  supposition 
it  was  held  that  the  Queen  of  Portugal  was  properly 
made  a  Defendant  to  the  bill.  Her  demurrer,  however, 
was  allowed  in  the  House  of  Lords  (c),  where  it  was 
held  that  such  a  bill  of  discovery  could  only  be  sustained 
against  parties  to  the  action.  If  she  had  been  Plaintiff 
in  the  action,  I  presume  that  she  would  have  been  held 
to  be  a  proper  Defendant  to  the  bill. 

The  case  mentioned  by  Selden  in  his  Table  Talk  (d), 
was  probably  of  the  same  sort :  there  were  many  suits 
pending  between  the  King  of  Spain  and  Englisli  mer- 
chants ;  a  merchant  had  recovered  costs  against  him  in 
a  suit,  and  could  not  get  them,  and  process  of  outlawry 
was  taken  out  against  him  for  not  appearing ;  but  the 
circumstances  are  not  stated  with  such  particularity  as 
to  make  it  practicable  to  draw  any  conclusion  from 
them. 

The  cases  which  we  have  upon  this  point  go  no  fur- 
ther than  this ;  that  where  a  foreign  sovereign  files  a  bill, 
or  prosecutes  an  action  in  this  country,  he  may  be  made 
a  Defendant  to  a  cross  bill  or  bill  of  discovery  in  the 
nature  of  a  defence  to  the  proceeding,  which  the  foreign 
sovereign  has  himself  adopted.  There  is  no  case  to 
shew  that,  because  he  may  be  Plaintiff  in  the  courts  of 

this 

(a)  1   Digest,  I.  22.,   Corpus  (c)  7  CL  ^  Fin.  466. 

Juris  Civilis,  131.  {d)  Law  3. 

(6)  I  r.4-6W.CExch.)644. 
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this  country  for  one  matter^  he  may  therefore  be  made  a        1844. 

Defendant  in  the  courts  of  this  country  for  another  and  Jr^^^^ 

quite  a  distinct  matter ;  and  the  question  to  be  now  de-  Brunswick 

termined  is  independent  of  the  fact  stated  at  the  bar,  j.    ^^       c 

that  the  King  of  Hanover  is  or  was  himself  Plaintiff  in  Hanoter. 
a  suit  for  an  entirely  distinct  matter  in  this  Court 

There  have  been  cases,  in  which  this  Court  being 
called  upon  to  distribute  a  fund  in  which  some  foreign 
sovereign  or  state  may  have  had  an  interest,  it  has  been 
thought  expedient  and  proper,  in  order  to  a  due  dis- 
tribution of  the  fund,  to  make  such  sovereign  or  state  a 
party.  The  effect  has  been,  to  make  the  suit  perfect  as 
to  parties,  but  as  to  the  sovereign  or  state  made  a  De- 
fendant in  cases  of  that  kind,  the  effect  has  not  been,  to 
compel,  or  attempt  to  compel,  such  sovereign  or  state 
to  come  in  and  sub  Ait  to  judgment  in  the  ordinary 
course,  but  to  give  the  sovereign  an  opportunity  to  come 
in  to  claim  his  right,  or  establish  his  interest  in  the  sub- 
ject matter  of  the  suit.  Coming  in  to  make  his  claim, 
he  would,  by  doing  so,  submit  himself  to  the  jurisdic- 
tk)n  of  the  Court  in  that  matter ;  refusing  to  come  in, 
he  might  perhaps  be  precluded  from  establishing  any 
claim  to  the  same  interest  in  another  form.  So  where  a 
Defendant  in  this  country  is  called  upon  to  account  for 
some  matter  in  respect  of  which  he  has  acted  as  agent 
for  a  foreign  sovereign,  the  suit  would  not  be  perfect  as 
to  parties,  unless  the  foreign  sovereign  were  formally  a 
Defendant,  and  by  making  him  a  party,  an  opportunity 
is  aflbrded  him  of  defending  himself,  instead  of  leaving 
the  defence  to  his  agent,  and  he  may  come  in  if  he 
pleases ;  in  such  a  case,  if  he  refuses  to  come  in,  he 
may  perhaps  be  held  bound  by  the  decision  against  his 
agent. 

D  4  There 
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1844.  There  may  be  other  cases  iiv  which  sovereign  princes^ 

J;^'^^;''^  ^  for  the  sake  of  havinir  a  claim  or  riirht  determined,  may 
The  Duke  of,  ,  ^,,  .^  ."^ 

Brunswick     have  been  afforded  an  opportunity  of  appearing,  and 

Th  ^  r  ^^y  ^^^^  voluntarily  appeared  as  Defendants  before  the 
Hanover,  tribunals  of  this  country,  but,  save  in  the  case  of  a 
cross  bill  or  bill  of  discovery  in  aid  of  a  defence,  and  in 
the  case  of  a  sovereign  prince  voluntarily  coming  in  to 
make  or  resist  a  claim,  it  does  not  appear  how  be  can 
be  effectually  cited,  or  what  control  the  Court  can  have 
over  him  or  his  rights ;  and  no  case  has  been  produced 
in  which  it  has  been  determined  that  a  foreign  sove- 
reign, not  himself  a  Plaintiff  or  claimant  and  insisting 
upon  his  alleged  right  to  be  exempt  from  the  juris- 
diction of  the  ordinary  courts,  has  been  held  bound  to 
submit  to  it. 

On  the  other  hand,  no  case  has  been  produced  in 
which,  upon  the  question  properly  raised,  it  has  been 
held  that  a  sovereign  prince,  resident  within  the  do- 
minions of  another  prince,  is  exempt  from  the  juris* 
diction  of  the  country  in  which  he  is.  In  the  case  of 
Gh/n  V.  Soares  (a)  the  question  was  not  mooted  at  the 
bar,  but  Lord  Abinger  took  it  into  consideration,  and 
distinctly  expressed  his  opinion  that,  as  a  general  pro- 
position, a  sovereign  prince  could  not  be  made  amenable 
to  any  court  of  judicature  in  this  country ;  and  upon 
this  occasion,  the  Defendant  insists  upon  it  as  a  general 
rule,  that  in  times  of  peace  at  least,  a  sovereign  prince 
is,  by  the  law  of  nations,  inviolable;  that  obvious  in- 
conveniences and  the  greatest  danger  of  war  would 
arise,  from  any  attempt  to  compel  obedience  to  any  pro- 
cess or  order  of  any  court,  by  any  proceeding  against 
either  the  person  or  the  property  of  a  sovereign  prince ; 
and  indeed  that  any  such  attempt  would  be  deemed  a 

hostile 
(a)  1  K.  4-  Col,  (Exch.)  698. 
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hostile  aggression,  not  only  against  the  sovereign  prince        1844. 
himself,  but  also  against  the  state  and  people  of  which    ail^J^^^f 
he  is  the  sovereign :  that  it  is  the  policy  of  the  law  (to    Brunswick 
be  every  where  taken  notice  of),  that  such  risks  ought  to    j^   ^     ^^ 
be  avoided,  and  that  this  view  of  the  subject  ought  of     Hanovbb. 
Itself  to  induce  the  Court  to  allow  this  demurrer. 

If  a  foreign    sovereign   could   be   made  personally 
amenable  to  the  courts  of  a  country  in  which  he  hap* 
pened  to  reside,  he  must  be  subject  to  the  ordinary 
process  of  the  courts,  and  if  not  protected  by  any  pri- 
vil^e  legally  established  by  the  law  of  England,  he 
would,  in  this  country,  be  subject  to  the  execution  of 
writs  of  attachment  and  ne  exeat  regno,  and  other  pro- 
cesses upon  which  he  might  be  arrested,  and  upon  this 
the  counsel  of  the  Defendant  cited  the  opinion  of  Vattel, 
who  considered  it  to  be  a  ridiculous  notion,  and  an  ab- 
surdity to  think  that  a  sovereign  who  enters  a  foreign 
country,  even  without  permission,   might  be  arrested 
there,  (a) 

It  was  attempted  to  meet  the  force  of  this  argument, 
by  alleging  that  this  Court  had  authority  to  modify  the 
means  of  executing  its  process,  and  compelling  obedience 
to  its  orders,  so  as  to  suit  the  rank  or  dignity  of  par- 
ticular Defendants ;  but  this  allegation  was  not  supported 
by  any  authority,  or  by  reference  to  any  known  law  or 
practice  of  the  Court.  In  the  case  of  the  King  of 
Spain  it  was  stated  (6),  that  his  right,  **  in  respect  of 
privilege,  was  not  greater  than  that  of  any  of  his  sub- 
jects:" and  the  Lord  Chancellor  said,  '^The  King  of 
Spain  sues  here  by  his  title  of  sovereign,  and  so  he  must 
be  sued,    if  at  all ;   but   beyond    the   mere   name   of 

sovereign 

(a)  VaUel^  IV.  7.   s.    108.  p.  {b)  7  BU,  392. 

4S6. 
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1844.        sorereign  it  has  no  efiecL     He  brii^  with  him  no 

J^^fT^V-.  priTileges  which  exempt  him  from  the  common  Gune  of 

BuncswicK    other  saitors."      I  am  of  opinioo  that  the  ooly  ex- 

Tlie  gjng  of   d'P^'^"^  from  the  orviioanr  eflfSscts  of  the  process  of  this 

Hasotol      Comty  are   piiTikges  which   hare  a   recognised   l^al 

origin,  and  that  no  others  can  be  allowed. 

To  shew  that  a  sovereign  prince  carries  his  pre- 
rogatiTe  with  him  into  the  dominions  of  other  princes, 
reference  was  made  to  the  case  of  Ligeiram  de  Xogent, 
stated  in  Fleta.  {a)  This  man  was  an  attendant  opon 
Edward  L,  King  of  Emgland^  when  in  France :  he  com- 
mitted a  theft  there,  and  was  apprehended  for  it  by  the 
Frem^j  bet  the  King  of  England  required  to  have  him 
redeliTered,  being  his  sobgect,  and  of  his  train,  and  after 
discussion  in  the  parliament  of  Paris,  he  was  sent  to 
the  King  of  En^and,  to  do  his  own  justice  upon  him  ; 
whereupon  he  was  tried  before  the  steward  and  marshal 
of  the  Kingof£fii^/aJurs  house,  and  executed  in  France. 
At  a  more  recent  period,  Monaldeschi,  an  attendant  upon 
Christina^  the  abdicated  Queen  of  S^sedenj  was,  by  her 
orders,  put  to  death  within  her  residence  in  France  (&}, 
a  £ict  in  itself  atrocious,  but  which  was  not  seriously 
resented  by  France  ;  and  it  is  said  to  have  been  after- 
wards defended  by  great  authority,  (r)  J^nJterskoeck 
speaks  of  it  thus: — **  Quod  factum  Galii,  quamvis  in- 
dignabundi,  impune  transmiserunt,  ex  impotentia  mu- 
liebri,  dicet  alter,  alter  vero  ex  jure  gentium,  ut  op- 
tumum  maxumumque  est."  {d) 

But  I  own  that  with  reference  to  the  present  case,  I 
do  not  attach  much  importance  to  instances  of  this  sort. 

The 

(«]  Lib.  S.  cli.  5.  s.  9.  p.  68.,  Mori  dm  Jlarq.  dc  Jlonmldeseki^ 

and  cited  in  d/naV  Cmse,  T  CaJtt^  ^^  ArcL  Cur.  '^  Serie,  TiiL  2ST. 

15^^  and  in  Maore^  798.  (r)  L^ibmUz, 

(h)  Le    Bd    Reimiiom    de    Im  \d)  Bymkenkcedk^O^lLlsX. 
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The  doctrine  or  fiction  which  has  been  expounded  by        1844. 

some  writers  on  the  Zaw  of  Nations^  under  the  name  of  2^^^^ , 

•^  '  The  Duke  of 

extra  territoriality  (a)^  if  it  were  carried  out  to  its  legiti-    Brunswick 
mate  consequences,  would,  as  it  appears  to  me,  render  it    ji^^  ^^  ^ 
highly  dangerous  for  the  sovereign  of  any  country  to     Hanover. 
admit  within  his  dominions  any  foreign  sovereign,  or 
even  any  ambassador  of  a  foreign   sovereign.      It  is 
admitted,  that  the  extent  to  which  the  doctrine  should 
be  carried  out,  must  be  subject  to  great  modifications, 
and  I  do  not  think  that  it  afibrds  any  assistance  in  the 
practical  consideration  of  the  question,  what  are  the 
exemptions  or  privileges  which  ought,  by  the  law  of 
nations,  to  be  allowed  to  a  foreign  sovereign  temporarily 
resident  within  the  dominions  of  another  prince. 

Another  argument  for   the  Defendant  was,   that  a 

sovereign  coming  from  his   own   dominions  into   this 

country,  attending  the  Court  of  the  Queen,  and  sitting 

in  parliament,  must  be  deemed  to  ha^  come  with  the 

consent  of  the  Queen,  and  to  have  been  entitled  to  a  safe 

conduct  (6),  which  would  have  contained  a  prohibition  to 

sue  him  in  any  court  (c) ;  that,  therefore,  the  Defendant 

ought  to  be  deemed  to  have  come  and  resided  here  on  the 

faith  of  such  right,  which  he  is  not  the  less  entitled  to, 

because  the  letters  of  safe  conduct  were  not  actually 

applied  for  and  issued.     This  argument  assumes,  that 

letters  of  safe  conduct,  such  as  might  and  lawfully  ought 

to  be  issued  at  this  time,  and  on  the  occasion  of  such  a 

visit  as  that  made  to  this  country  by  the  King  of  Hanover^ 

would  have  contained  a  prohibition  to  prosecute  such  a 

suit  as  this. 

But, 

(a)  Marietu,  4Q.,  1  Wheatley,      &c.,  which  representeth  a  king's 
275.  persoD,  can  do  it.    Co,  Inst.  IV. 

(b)  As  no  king,  &c.,  can  come      1 55. 

into  this  realm  without  a  licence         (c)  Beg.  Brcv,  26. 
or  safe  conduct,  so  no  pro  Rex, 
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1844.  Bat,  the  argument  for  the  Defieodant,  which  appears 

-Jj^^J^^T-  to  me  to  be  the  most   important,  was  feonded  apon 

l^FxswicK  analogr  to  the  immunities  of  ambassadors,  recognised 

TWe  ^'wig  of  '^  dedared  to  be  in  accordance  with  the  law  of  Ei^ 

Bmmowwm.  lamd^  by  the  sUtate  7  Jmh.  c  12. 

By  that  statute,  it  was  declared,  ^  that  ail  writs  and 
ffmmaits  sued  forth  and  prosecuted,  whereby  the  per- 
aoo  of  any  ambassador  of  any  foreign  prince  anthoriaed 
and  receiTed  as  such  by  her  Majes^,  may  be  arrested 
or  imprisoned,  or  his  goods  distrained,  seised,  or  at- 
tached, shall  be  deemed  to  be  utterl?  null  and  roid ;" 
and  after  a  penal  clause  aftcting  any  person  who  may 
sue  out  any  such  writ  or  process,  there  is  a  proviso^ 
that  no  merchant  or  trader  within  the  descriptioo  of 
the  statute  against  bankrupts,  who  pots  himsdf  into  the 
serrioe  of  any  ambassador,  shaU  hare  or  take  any 
benefit  br  the 


It  is  argued,  that  the  law  of  nations  and  the  law  of 
the  land  harii^  granted  such  immunities  to  ambas- 
sadors, the  mere  enToys  and  agents  of  soTere^  princaes, 
cannot  hare  refused  at  least  equal  immunities  to  the 
aoiere^tts  themselTes,  on  whose  account  the  immunities 
to>  ambassadors  were  giren.  If  it  be  right,  as  it  is 
universally  admitted  to  be,  that  ambassadors  sboold 
have  such  immunities,  it  must  « ^fiwticn  be  r^fat  that 
princes  should  haie  them ;  and  thus  it  is  argoe«L  that 
ambassadors  are  held  to  be  iuTioiable  in  the 
where  they  reside,  princes  ought  also  to 
be  so. 

But.  oo  the  part  of  the  Plaintil^  this  b  denied,  and 
it  is  said,  that  we  must  look  at  the  reatsoo  of  the  law. 
An  ambassador,  who  comes  into  a  fore^  state  on  the 
of  his  sovereign,  which  cannot  be  transacted 

withoot 
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V, 

The  King  of 
Hanoybr. 


withoat  entire  freedom  and  independence  on  his  part,        1844. 
must  be  allowed  privileges  which  are  in  no  way  required   J^^^JJ^j^^ 
for  the  protection  or  accommodation  of  a  prince  who    Brunswick 
comes  on  a  visit  of  pleasure  or  compliment ;  and,  more- 
over, that  the  immunity  of  an  ambassador  does  not  ex- 
tend to  every  suit  of  every  kind.     There  are  exceptions 
depending  on  the  peculiar  liabilities  or  obligations  of 
the  person,  or  on  the  nature  of  the  transaction ;  and  it 
cannot  be  inferred,  that  because  an  ambassador  is  in 
lome  or  many  cases  exempt  from  suit,  that  therefore  a 
sovereign  prince  is  exempt  from  suit  in  all  cases. 


The  question  upon  the  demurrer  is  to  be  determined 
by  that  which  may  be  thought  to  be  the  law  of  nations 
applicable  to  the  case:  there  is  no  English  law  appli- 
cable to  the  present  subject,  unless  it  can  be  derived 
from  the  law  of  nations,  which,  when  ascertained,  is  to 
be  deemed  part  of  the  common  law  of  England. 

The  law  of  nations  includes  all  regulations  which 
^ave  been  adopted  by  the  common  consent  of  nations, 
mn  cases  where  such  common  consent  is  evidenced  by 
^usage  or  custom. 

In  cases  where  no  usage  or  custom  can  be  found,  we 
are  compelled,  amidst  doubts  and  difficulties  of  every 
kbd,  to  decide  in  particular  cases,  according  to  such 
light  as  roajt  be  afforded  to  us  by  natural  reason,  or  the 
dictates  of  that  which  is  thought  to  be  the  policy  of  the 
law. 


**  heg^  deficiente,  recurritur  ad  consuetudinem,  et  de- 
fidente  consuetudine,  recurritur  ad  rationera  naturalem," 
and  in  the  case  now  in  question,  it  does  not  appear  that 
there  have  been  cases,  or  that  events  have  occurred 

from 
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The  Duke  of 
Brunswick 

V, 

The  King  of 
Hanoybr. 


from  which  any  usage  or  custom  of  nations  can  be  col- 
lected. 

Bynkershoeckf  in  his  Treatise  De  Foro  Legaiarum  (a), 
discusses  the  very  question  which  is  now  under  con- 
sideration. He  supposes  a  sovereign  prince  to  pass  into 
the  dominions  of  another  prince,  for  any  cause  what- 
ever of  business  or  pleasure.  It  is  not,  he  says,  to  be 
supposed,  that  the  prince  went  there  with  the  intent  to 
put  off  hb  own  sovereignty,  and  become  the  subject  of 
another ;  yet,  what  is  to  be  done,  if  he  commits  violence, 
or  contracts  debts  in  the  country  where  he  is ;  this,  he 
says,  will  depend  on  the  law  of  nations,  adopted  from 
reason  and  mutual  consent,  and  established  by  usage. 
If  we  consult  reason,  much  is  to  be  said  on  either  side. 
If  a  prince,  in  the  dominions  of  another,  becomes  a 
robber,  homicide,  or  conspirator,  is  he  to  escape  with 
impunity  ?  If  he  extorts  money  or  becomes  indebted,  is 
he  to  be  permitted  to  carry  home  his  plunder?  It  is, 
he  says,  difficult  to  admit  that ;  and  yet,  on  the  other 
band,  is  that  which  reason  and  the  consent  of  all  na- 
tions has  granted  to  ambassadors  because  they  repre- 
sent a  prince  and  obey  his  orders,  to  be  refused  to  the 
prince  himself,  perhaps  transacting  his  own  afiairs  /  Is 
the  sanctity  of  the  prince  less  than  that  of  his  ambas- 
sador ?  Shall  we  compel  the  prince  himself  to  answer 
when  his  envoy  is  free  ?  The  learned  writer,  after  in 
vain  searching  for  precedents,  proceeds  thu^:  —  *^  Nihil 
in  hoc  argumento  proficies,  rebus  similiter  a  gentibus 
judicatis,  atque  ita  sola  superest  ratio  quam  consulamus. 
Et  hac  consulta,  ego  non  ausim  plus  juris  tribuere  in 
principem  non  subditum,  quam  in  legatum  non  subditum. 
• . .  .Quare  ut  extremum  est  in  legato,  ut  jubeatur  imperio 
excedere,  sic  et  in  principe  statuerem,  si  jus  hospitii 

violet. 

(a)  Cap.  5.  (Op.  ii.  150.) 
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violet . .  •  •  Id  causa  aeris  alien!  idem  dixerim,  nam  arresto        1 844. 
detinere  principem  ut  ss  alienam  expungat,  quamvis     't^^T?^  *. 
forte  stricti  juris  ratio  permitteret,  non  permitteret  tamen    Brunswick 
analogia  ejus  juris  quod  de  legatis  ubique  gentium  re-    j|^^  ^     ^ 
ceptum  est     Si  neges,  ubi  de  jure  gentium  agitur,  ex     Hanoybb. 
analogia  disputari  po^e,  ego  negayerim  banc  quaestio- 
nem  ex  jure  gentium  expediri  posse,  cum  exempla  defi- 
ciant,  quibus  consensus  gentium  probetur,  nee  quicquam 
adeo  supersit  quam  ut  ad  legatorum  exemplum  ipsos 
reges  et  principes  et  quidem  magis,  ab  arresto  dicamus 
immones,  et  in  eo  a  cseteris  privatis  differe." 

In  a  case  where  there  is  no  precedent  —  no  positive 
law  — no  evidence  of  the  common  consent  of  nations  — • 
no  usage  which  can  be  relied  on,  —  where  reasons  im- 
portant and  plausible  are  arrayed  in  opposition  to  each 
other,  — and  where  no  clear  and  decided  preponderance 
is  to  be  found,  it  seems  reasonable  to  endeavour  to 
borrow  for  our  guidance  such  light,  however  feeble  and 
uncertain,  as  may  be  afforded  by  analogous  cases,  from 
whence  have  been  derived  rules  adopted  with  great, 
though  not  perfect  uniformity,  by  all  nations. 

It  is  true,  that  a  decision  derived  from  principles  sup- 
ported by  analogous  cases  alone,  cannot  be  entirely 
satis&ctory ;  and  yet  it  may  be  the  best,  the  most  satis- 
factory, which  the  nature  of  the  case  admits  of. 

It  will  be  more  satisfactory  in  proportion  to  the  clear- 
ness of  the  analogy  between  the  cases  under  consider- 
ation. 


■•"•.. 


It  must  be  admitted,  that  all  the  reasons  assigned  for 
the  immunity  of  ambassadors  are  not  applicable  to  the 
case  of  sovereign  princes ;  and  it  has  been  truly  observed, 
that  an  ambassador,  if  exempt  from  the  coercive  power 

of 
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1844.  oFthe  law  in  the  country  where  he  is,  may,  nevertheless, 
Jr^^^^  be  compelled  to  submit  to  justice  by  his  prince  in  his 
Brunswick  own  country  (a);  but  that  if  you  exonerate  the  prince 
Th«  Kins  of  *^'**^8clf,  justice  fails  altogether :  but  in  ultimate  effect, 
Mamotbb.  the  cases  come  very  nearly  to  the  same  result.  The 
prince,  not  being  subject  to  a  foreign  power,  may  refuse 
to  com|>el  his  ambassador  to  do  justices  or  may  refuse  to 
do  the  justice  declared  by  a  foreign  tribunal,  when 
requested  by  a  foreign  power :  and  the  refusal,  in  either 
case,  becomes  a  ground  of  imputation  against  the  prince 
who  refuses,  and  may  give  rise  to  those  irritations  which 
are  so  apt  to  prove  incentives  to  war.  Investigate  the 
subject  as  we  may,  considerations  of  this  sort  press  upon 
us.  Whilst  a  prevailing  respect  for  humanity  and  jus- 
tice resides  in  the  breasts  of  princes,  and  when  there  is 
consent  as  to  the  means  of  ascertaining  and  promoting 
the  ends  of  justice  in  particular  cases,  it  is  well ;  but  in 
the  last  result  of  any  inquiry  on  the  subject,  we  find, 
that  in  the  absence  of  moral  sanctions  and  of  treaty,  war 
and  reprisal  (/.  e.  war  again  in  a  particular  form)  are 
the  sanctions  of  that  which  is  called  the  law  of  nations. 

If  we  hold  sovereign  princes  to  be  amenable  to  the 
courts  of  this  country,  the  orders  and  decrees  which  may 
be  made  cannot  be  executed  by  the  ordinary  means. 
Where  is  the  power  which  can  enforce  obedience  ?  If 
accidental  circumstances  should  give  the  power,  and  if, 
for  the  supposed  purposes  of  justice,  an  attempt  were 
made  to  compel  the  obedience  of  a  sovereign  prince  to 
any  process,  order,  or  judgment,  he  and  the  nation  of 
which  be  is  the  head,  and  probably  all  other  princes 
and  the  nations  of  which  they  are  the  heads,  would  see, 
in  the  attempt,  nothing  but  hostile  aggnession  upon  the 
inviolability  which  all  claim  as  the   requisite  of  their 

sovereign 

(•)  n.  irflf<  515. 5»«.  S9S. 
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sovereign  and   national  independence.     On   the  other        1844. 
hand,  if  the  jurisdiction  of  the  courts  against  sovereign    i|H^^![[^\^f 
princes  be  excluded,  we  are,  on  the  institution  of  a  claim,    Brunswick 
very  nearly,  though  not  quite,  in  the  state  to  which  ^^    fu   v:     ^r 
are  brought  by  the  process,  order,  or  judgment  on  the     Hanoykb* 
former  supposition.     The  state  may  have  to  seek  redress 
for  the  injured  subject,  and  justice  is  to  be  requested 
from  a  prince  or  chief  against  whom  you^  have  no  ordi- 
nary means  of  enforcing  it.     It  may  be  refused ;  acquies- 
cence in  the  refusal  is  the  abandonment  of  justice,  and 
pressure  after  refusal  implies  an  imputation,  and  gives 
rise  to  discussions  and  irritations  which  may  again  prove 
incentives  to  war.     Justice  can  be  peaceably  and  effec- 
tually administered  there  only  where  there  is  recognised 
authority  and  adequate  power.     What  is  to  be  done  in 
cases  where  there  is  no  power  to  enforce  it? 

It  roust  be  admitted,  that  the  subject  is  replete  with 
diflBculties.  These  difficulties  and  the  importance  of 
maintaining  the  legal  inviolability  of  sovereign  princes, 
can  scarcely  be  shewn  more  strongly,  than  by  adverting 
to  the  opinions  which  have  been  expressed  by  eminent 
jurists,  that  offences  committed  by  sovereign  princes  in 
foreign  states  ought  rather  to  be  treated  as  causes  of 
war,  than  as  violations  of  the  law  of  the  country  where 
they  are.  committed,  and  ought  rather  to  be  checked  by 
vengeance,  and  making  war  on  the  offender,  than  by* 
any  attempt  to  obtain  justice  through  lawful  means. 

Zauch  (a),  says,  "  Ad  id  quod  asseritur,  male  cum 
principibus  actum  iri,  si  in  eorum  territoriis,  aliis  princi- 
pibus  in  eorum  pernitiem  conjurandi  licentia  sit  per- 
mittenda,  respondetur  quod  talis  licentia  neutiquam  est 
permittenda.     Sed  eos  bello  prosequi  juri  gentium  con- 

sentaneum 

(a)  Stdutio  quattiomtt  &c.  cap.  IV.  p.  66. 

Vol.  VI.  E 
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1844.        sentaneum  est;  et  si  cum  in  teiTitorio  principis  in  qnem 

Jjj^pf?T(.  conjurarunt  deprebenst  sunt,  prasenti  vindict^  uii melias 

Bbdhswick    Tidebitur;  jori  gentiumconvenitdisfidareetprohostibtis 

The  Eins  of   ''^'a'*'^  unde  non  espectato  judicio  cuivis  eos  interficert 

Hahotik.     impnne  liceat."     And  Bjrnkershoeck  (a)  says,  "  Qaid  u 

enioi,  more  latronis,  in  vitam,  in  bona,  in  pudicitiam  co- 

jusque  irruat,  nee  secus  atque  hostis  capta  grassetur  in 

urbe.     Poterit  utique  detineri  forte  et  occludi  quanivis 

per  turbam  malim  quam  constitu to  judicio." 

When  great  and  eminent  lawyers,  men  of  experience 
and  reflection,  so  express  themselves  as  to  shew  their 
opinion,  that  less  mischief  would  ensue  from  the  unre- 
strained and  irr^ular  vengeance  of  individuals  and  of 
the  multitude,  than  from  attempts  to  bring  sovereign 
princes  to  judgment  in  the  ordinary  courts  of  a  foreign 
country  where  they  have  offended,  however  much  we 
may  lament  that  such  should  be  the  condition  of  the 
world,  we  may  be  sure  of  the  sense  which  they  enter- 
tained of  the  difficulty  of  making,  and  of  the  danger  of 
attempting  to  make,  sovereign  princes  amenable  to  the 
courts  of  justice  of  the  country  in  which  they  happen 
to  be. 

After  giving  to  the  subject  the  best  consideration  in 
my  power,  it  appearing  to  me  that  all  the  reasons  upon 
which  the  immunities  of  ambassadors  are  founded  do 
not  apply  to  the  case  of  sovereigns,  but  that  there  are 
reasons  for  the  immunities  of  sovereign  princes,  at  least 
as  strong,  if  not  much  stronger,  than  any  which  have 
been  advanced  for  the  immunities  of  ambassadors;  that 
saits  against  sovereign  princes  of  foreign  countries  must^ 
in  nil  ordinary  cases  in  which  orders  or  declarations  of 
riglil  may  be  made,  end  in  requests  for  justice,  which 
might 
(«)  Op,  ii.  isi. 
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might  be  made  without  any  suit  at  all;  that  even  the         1844. 
failure  of  justice,  in  some  particular  cases,  would  be    fi^T^x'*^  r 
less  prejudicial  than  attempts  to  obtain  it  by  violating    Brunswick 
immunities  thought  necessary  to  the  independence  of   ^^^  ^'.^     - 
princes  and  nations,  I  think  that,  on  the  whole,  it  ought     Hanover. 
to  be  considered  as  a  general  rule,  in  accordance  with 
the  law  of  nations,  that  a  sovereign  prince,  resident  in 
the  dominions  of  another,  is  exempt  from  the  jurisdic- 
tion of  the  courts  there. 

It  is  true,  as  was  argued  for  the  Plaintiff,  that  the 
common  interest  of  mankind  requires  that  justice  should 
every  where  be  done,  and  that,  for  the  attainment  of 
justice,  all  persons  should  be  amenable  to  the  courts  of 
jostice  in  the  country  where  they  are.  Such  is  the  ge- 
neral rule;  but  in  cases  where  either  party  has  no 
superior  by  whom  obedience  can  be  compelled,  where 
the  execution  of  justice  is  not  provided  for  by  treaty, 
and  cannot  be  enforced  by  the  authority  of  the  judge ; 
and  where  an  attempt  to  enforce  it  by  the  authority  of 
the  state  may  probably  become  a  cause  of  war;  the' 
same  common  interest,  which  is  the  foundation  of  the 
rule,  requires  that  some  exception  should  be  made  to  it, 
and  that  exception  is  the  general  rule  with  respect  to 
sovereign  princes. 

The  question  then  arises,  whether  the  exception  in 
favour  of  sovereign  princes,  and  the  exemption  from 
suit  thereby  allowed,  is  to  be  entire  and  universal,  or 
subject  to  any  and  what  limitations. 

The  act  of  parliament  relating  to  ambassadors  pro- 
fesses to  be,  and  has  frequently  been  adjudged  to  be, 
declaratory  (a),  and  in  confirmation  of  the  common  law; 

and, 

(a)  1  Bam.  <$•  C.  562. 
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J  844.        and,  as  Lord  Tenterden  said,  "  it  must  be  construed  ac- 

TbtfDulMof  ^^^^'"g  ^^  ^'^^  common  law,  of  which  the  law  of  nations 
Brunswick    must  be  deemed  a  part." 

The  King  of 
Hanovb^.         The  statute  does  not,  in  words,  apply  to  the  case  in 

which  the  ambassador  might  be  a  subject  of  the  Crown 
of  England  ;  but  there  is  an  exception  to  the  exemption 
in  the  case  of  bankrupts  in  the  service  of  ambassadors  ; 
and  cases  have  frequently  occurred  in  which  an  am« 
bassador  has  himself  been  a  subject  of  the  sovereign,  to 
whom  he  was  accredited;  and,  notwithstanding  some 
differences  of  opinion  on  the  subject,  it  seems  to  be  con- 
sidered, that  such  an  ambassador  would  not  enjoy  a 
perfect  immunity  from  legal  process,  but  would  have  an 
immunity  extending  only  to  such  things  as  are  connected 
with  his  office  and  ministry,  and  not  to  transactions  and 
matters  wholly  distinct  and  independent  of  his  office  and 
its  duties.  Bynkershoeck  (a)  thus  expresses  his  opinion : 
—  ^^Legatum  scilicet  manere  subditum,  ubi  ante  !ega- 
tionem  fuit ;  atque  adeo  si  contraxit,  aut  deliquit  subesse 
imperio  cujus  antea  suberat.  His  autem  consequens  est 
nostros  subditos  quamvis  alterius  principis  legationem 
accipiant  subditos  nostros  esse  non  desinere,  neque 
forum  quo  semper  usi  sunt  jure  subterfugere."  And 
Vattel  (b)  says,  "  It  may  happen  that  the  minister 
of  a  foreign  power  is  the  subject  of  the  state  in  which 
he  is  employed,  and  in  this  case  he  is  unquestionably 
under  the  jurisdiction  of  the  country  in  every  thing 
which  does  not  directly  relate  to  his  ministry."  And, 
after  some  discussion  upon  the  question  how  we  are  to 
determine  in  what  cases  the  two  characters  of  subject 
and  foreign  minister  are  united  in  the  same  person, 
Vattel  adds,  ^*  Whatever  inconveniences  may  attend  the 
subjection  of  a  minister  to  the  sovereign  with  whom  he 

may 
(a)  Op.  ii.  162.  (b)  Book  4.  ch.  8.  sec.  112. 
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may  reside,  if  the  foreign  prince  chooses  to  acquiesce  in        184*4. 

such  a  state  of  thinc^s,  and  is  content  to  have  a  minister    Jr^!!!^^^- 

°  The  Dake  df 

on  that  footing,  it  is  his  own  concern."  Brunswick 

The  King  of 
And  presuming  from  this  view  of  what  is  considered     Hanovbr. 

to  be  the  law  of  nations,  that  with  respect  to  the  im- 
munity of  an  ambassador  who  is  a  subject  in  the 
country  of  his  residence,  it  must  be  distinguished  what 
acts  of  his  were  connected  with,  or  required  for,  the 
discharge  of  the  duties  of  his  ministry,  and  what  were 
Dot;  and  that  with  regard  to  acts  connected  with  his 
ministry,  the  courts  (considering  his  character  of  am- 
bassador) would  hold  him  to  be  exempt  from  suit ;  but 
that,  with  regard  to  acts  not  connected  with  his  ministry, 
the  courts  (considering  his  character  of  subject)  would 
hold  him  liable  to  suit.  The  inquiry  is  whether,  in 
like  manner,  a  sovereign  prince,  resident  in  the  do- 
minions of  another  prince,  whose  subject  he  is,  may  not 
justly  and  reasonably  be  held  free  from  suit  in  all  matters 
connected  with  his  sovereignty,  and  his  rights,  duties, 
and  acts  as  sovereign,  and  yet  be  held  liable  to  suit 
in  respect  to  all  matters  unconnected  with  his  sovereignty, 
and  arising  wholly  in  the  country  to  the  sovereign  of 
which  he  is  a  subject. 

The  first  and  most  general  rule  is,  that  all  persons  should 
be  amenable  to  courts  of  justice,  and  should  be  liable  to 
be  sued.  A  consideration  of  the  policy  of  the  law 
creates  an  exception  in  the  case  of  sovereign  princes. 
May  not  a  further  consideration  of  the  policy  of  the  law 
create  a  modification  or  limitation  of  the  exception  in 
the  case  of  sovereign  princes  who  are  subjects  ? 

There  are  in  Europe  other  sovereign  princes  who,  if 
not  now,  have  been  subjects  of  the  country  of  their 
origto   or   adoption.      Upon   such  a  question  as   this, 

E  3  I  can- 
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184^. 


The  Duke  of 
Brunswick 

V, 

The  King  of 
Hanover. 


I  cannot  disregard  those  cases,  but  they  may  have  their 
specialties,  of  which  I  am  not  aware. 

I  cannot  venture  to  say,  that  a  subject  acquiring  the 
character  of  a  sovereign  prince  in  another  country,  and 
being  recognised  as  a  sovereign  prince  by  the  sovereign 
of  the  country  of  his  origin,  may  not,  by  the  act  of  re- 
cognition, in  ordinary  circumstances  and  by  the  laws  of 
some  countries,  be  altogether  released  from  the  alle- 
giance and  legal  subjection  which  he  previously  owed ; 
but  the  case  now  before  me  must  depend  on  its  own 
circumstances ;  and  I  am  of  opinion,  that  it  is  not  con- 
trary to  any  principle  and  not  unreasonable  to  consider, 
that  in  the  contemplation  of  the  Courts  of  this  country, 
the  inviolability  which  belongs  to  His  Majesty  the  King 
o(  Hanaoeras  a  sovereign  prince,  ought  to  be,  and  is 
modified  by  his  character  and  duties  as  a  subject  of  the 
Queen  of  England. 

Previously  to  his  becoming  King  of  Hanover^  he  al- 
ways lived  in  allegiance  to  the  Crown  of  England^  and 
in  subjection  to  the  laws  of  England^  His  accession  to 
the  throne  was  contemporaneous  with  the  accession  of 
the  Queen  to  the  throne  of  this  kingdom ;  and  since  he 
became  King  of  Hanover^  he  has  been  so  far  from  re- 
nouncing or  from  showing  any  desire  to  renounce,  his 
allegiance  to  the  Crown  or  his  subjection  to  the  laws  of 
England, —  he  has  been  so  far  from  admitting  it  to  be 
questionable,  whether  his  sovereignty,  and  the  recog- 
nition of  it  by  the  Queen,  has  absolved  his  allegiance  or 
his  subjection  to  the  laws  of  England,  that  he  has  re- 
newed his  oath  of  allegiance,  and  taken  his  seat  in  the 
English  legislature,  and  has  claimed  and  exercised  the 
political  rights  of  an  English  subject  and  an  English 
peer. 


If 
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If  he  came  here  as  King  of  Hanover  only,  the  same        184^. 
inviolability  and  privileges  which  are  deemed  to  belong    _,r^^^ ' 
to  all  sovereign  princes  vrould  have  been  his,  and,  save    Brunswick 
in  peculiar  cases,  such  as  I  have  before  referred  to,  he    j^^  ^     ^^ 
would  have  been  exempt  from  all  suits  and  legal  pro-     Hanovbb. 
cress.     But  coming  here,  not  as  King  of  Hanover  only, 
but  as  a  subject,  as  a  peer  of  the  realm,  and  as  a  mem- 
•berof  Her  Majesty's  Privy  Council,  can  it  be  reasonably 
said,  that  he  is  exempt  from  all  jurisdiction,  or,  in  other 
words,  from  all  respousibility  for  his  conduct  in  any  of 
those  characters  ? 

The  law  of  England  admits  the  legal  inviolability  of 
the  sovereign^  requiring,  at  the  same  time,  the  legal 
responsibility  of  those  who  advise  the  sovereign.  Can 
the  law  of  England^  in  any  individual  case,  admit  the 
strange  anomaly  of  an  inviolable  adviser  of  an  inviolable 
sovereign,  of  a  legal  subjection  without  any  legal  supe- 
riority? Can  any  peer  or  privy  councillor,  whatever 
station  he  may  occupy  elsewhere,  be  permitted  to  give 
advice,  for  which  any  other  peer,  or  any  oilier  member 
of  the  Privy  Council,  might  be  justly  impeached,  and 
yet  hold  himself  exempt  from  the  jurisdiction  of  the 
highest  tribunal  in  the  realm?  May  he  enter  into  a 
contract  which  any  other  subject  would  be  compelled 
to  perform,  and  yet  refuse  to  answer  any  claim  whatever, 
either  for  specific  performance  or  for  damages  ? 

Great  inconveniences  may  arise  from  the  exercise  of 
any  jurisdiction  in  such  a  case.  They  arise,  perhaps, 
inevitably,  from  the  two  characters  which  His  Majesty 
the  King  oi  Hanooer  unites  in  his  own  person,  and  from 
the  claim  which  he  voluntarily  makes  to  enjoy  or  ex- 
ercise, concurrently,  in  this  country,  his  rights  as  a  so- 
vereign prince,  and  also  his  rights  as  an  English  subject, 
peer,  and  privy  councillor.     He  is  a  sovereign  prince, 

E  4  and. 
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1844.  and,  as  such,  inviolable  in  his  own  dominions,  and,  I 
The  Duke  of  P^^^me,  also  in  the  dominions  of  every  other  prince  to 
Brunswick  whom  he  is  not  a  subject.  Remaining  in  his  own  do- 
The  King  of  minions,  or  in  the  dominions  of  any  other  prince  to 
Hanovbb.  whom  he  is  not  a  subject,  be  would,  as  I  presume,  be 
exempt  from  all  forensic  jurisdiction.  But  he  comes  to 
this  country  where  he  is  a  subject^  and  claims  and  ex- 
ercises his  rights  as  such.  As  a  subject,  he  owes  duties 
correlative  to  which,  not  individuals  only,  but  the 
country  at  large  may  have  legal  rights,  which  are  to  be 
respected,  and  being  legal  rights  against  a  subject  in 
respect  of  his  acts  and  duties  as  a  subject,  it  seems  that 
they  ought^  if  necessary  and  practicable,  to  be  vindicated 
and  enforced  by  the  law.  Those  legal  rights  would  be 
nugatory,  if  his  inviolability  as  a  sovereign  prince  would 
admit  of  no  exception  or  modification.  But  any  con- 
tradiction or  inconsistency  may  be  obviated  by  distin- 
guishing, as  in  the  analogous  case  of  the  ambassador, 
the  acts  which  ought  to  be  attributed  to  one  character 
or  the  other ;  and,  it  appears  to  me,  that,  when  neces- 
sary, it  must  be  the  office  and  duty  of  the  courts  to 
make  the  distinction. 

If  the  distinction  can  justly  be  made,  why  should  it 
not,  and  why  should  not  the  jurisdiction  be  exercised,  so 
far  as  the  circumstances  of  the  case  will  allow  ? 

Admitting  it  to  be  the  general  rule,  that  sovereign 
princes  are  not  liable  to  be  sued,  and  that  all  sovereign 
princes  may  consider  themselves  interested  to  maintain 
the  inviolability  which  each  one  claims,  and  that  any 
aggression  upon  it  might,  in  ordinary  circumstances,  be 
a  cause  of  war ;  yet,  observing  what  is  stated  to  be  the 
law  of  nations  in  the  case  of  ambassadors,  conceiving 
that  a  rule  applicable  only  to  the  case  of  sovereigns  who 
are  subjects,  and  think  fit  actively  to  exercise  their 
rights  as  subjects,  cannot  have  any  extensive  application, 

and 
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and  is  not  likely  to  excite  any  general  interest,  or  any        lS^4f 
alarm,  and  having  regard  to  that  which  is  absolutely    Jr^T^' 
required  to  maintain  the  relation  of  sovereign  and  sub-    Brunswick 
ject  in  any  country,  I  am  of  opinion  that  no  complaimb    j^  ^^  ^ 
can  justly  or  will  probably  arise,  from  any  legal  pro-     Hanovkb.  • 
ceeding,  the  object  of  which  is  to  compel,  as  far  as 
practically  may  be^  a  sovereign  prince  residing  in  the 
territory  of  another  prince  whose  subject  he  is,  to  per- 
form the  duties  of  a  subject,  in  relation  to  his  own  acts 
done  in  the  character  of  subject  only. 

And  admitting  that,  in  ordinary  cases,  it  may  happen, 
that  the  execution  of  a  decree  cannot  be  enforced  against 
a  sovereign  prince  though  a  subject  of  this  realm,  I  do 
not  think  that,  for  that  reason,  a  Plaintiff  should  be  de- 
prived of  all  means  of  establishing  his  right  in  a  due 
coarse  of  procedure ;  I  do  not  think  that  I  ought  to 
presume  that  a  sovereign  prince,  who  deems  it  to  be 
consistent  with  his  dignity  and  interest  to  come  here 
and  practically  exercise  the  rights  of  an  English  subject, 
will  not  also  deem  it  consistent  with  his  digpity  and  in- 
terest to  yield  willing  obedience  to  the  law  of  England, 
when  duly  declared. 

And  for  these  reasons  I  am  of  opinion,  that  His  Ma^ 
jesty  the  King  of  Hanover  is  and  ought  to  be  exempt 
from  all  liability  of  being  sued  in  the  courts  of  this 
country,  for  any  acts  done  by  him  as  King  of  Hanover^ 
or  in  his  character  of  sovereign  prince,  but  that,  being 
a  subject  of  the  Queen,  he  is  and  ought  to  be  liable  to 
he  sued  in  the  courts  of  this  country,  in  respect  of  any 
acts  and  transactions  done  by  him,  or  in  which  he  may 
have  been  engaged  as  such  subject. 

And  in  respect  of  any  act  done  out  of  this  realm,  or 
any  act  as  to  which  it  may  be  doubtful,  whether  it  ought 
to  be  attributed  to  the  character  of  sovereign  or  to  the 

character 
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1844.  character  of  subject,  it  appears  to  me,  that  it  ought  to 
fj^^^  £  ^^  presumed  to  be  attributable  rather  to  the  character  of 
Brunswick    sovereign  than  to  the  character  of  subject. 

The  King  of     * 
Hanotbr.         And  it  further  appears  to  me,  that  in  a  suit  in  this 

Court  against  a  sovereign  prince,  who  is  also  a  subject, 

the  bill  ought,  upon  the  face  of  it,  to  shew  that  the 

subject-matter  of  it  constitutes  a  case  in  which  a  sovereign 

prince  is  liable  to  be  sued  as  a  subject. 

I  cannot,  therefore,  consider  the  present  suit  as  an 
ordinary  suit  between  subject  and  subject ;  it  is  a  suit 
against  a  Defendant  who  \s  prima  facie  entitled  to  special 
immunities,  and  it  ought  to  appear  on  the  bill,  that  the 
case  made  by  it  is  a  case  to  which  the  special  immuni- 
ties ought  not  to  be  extended. 

What  is  shewn  is,  that  the  Defendant  is  an  English 
subject,  and  may  therefore  not  be  exempt  from  suit  in 
some  cases.  Is  it  shewn  that  this  is  one  of  the  cases  in 
which  the  Defendant  is  liable  to  be  sued  ? 

The  object  of  the  suit  is  to  obtain  an  account  of  pro- 
perty belonging  to  the  Plaintiff,  alleged  to  have  been 
possessed  by  the  Defendant,  under  colour  of  an  instru- 
ment creating  a  species  of  guardianship  unknown  to  the 
law  of  England.  It  is  not  pretended  that  any  one  act 
was  done,  or  that  any  one  receipt  in  respect  of  which 
the  account  is  asked,  was  made  in  this  country.  Every 
act  alleged  as  a  ground  of  complaint  was  done  abroad , 
in  Brunswickj  in  Hanover^  or  elsewhere  in  foreign  coun- 
tries. No  act  alleged  as  a  ground  of  complaint,  was 
done  by  the  Defendant  before  he  became  King  of  //an- 
ovetf  and  from  the  nature  of  the  transaction,  and  the 
recitals  in  this  instrument,  there  are  strong  grounds  to 
presume,  that  it  was  only  by  reason  of  his  being  King 

of 
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q{  Hanaoer^  that  the  Defendant  was  appointed  guardian        1844. 

of  the  Plaintiff's  fortune  and  property.     It  is  not  pre-   2^^C^^ , 
,,•         ..  ...  1.  The  Duke  of 

tended  that  the  instrument  has  been  impeached,  or  at-    Brunswick 

tempted  to  be  impeached,  in  the  country  where  alone  it    ^  ^:     ^ 

lias  its  locality  and  operation,  although  it  is  alleged  to     Hanotbb. 

be  illegal  there,  and  no  reason  is  given  why  the  Plaintiff 

has  not  availed  himself  of  that  illegality  to  obtain  relief 

from  it. 

It  is  alleged  to  be  null  and  void  here ;  and  upon  this 
I  may  observe,  that  although,  with  regard  to  English 
instruments,  intended  to  operate  according  to  English 
law,  the  Court,  knowing  the  nature  of  the  instrument, 
the  relation  between  the  parties  to  it,  and  the  law  appli- 
cable to  the  case,  may  be  able,  even  on  demurrer  in  a 
simple  case,  to  adjudicate  thereon  upon  a  mere  allega- 
tion that  the  instrument  is  null  and  void,  yet  that  with 
regard  to  a  foreign  instrument,  intending  to  operate  ac- 
cording to  a  law  not  known  in  England^  and  which,  as 
foreign  law  is  to  be  proved  as  a  fact  in  the  cause,  an 
all^;ation  that  the  instrument  is  void  is  too  vague.     But 
passing  that  over,  and  considering  the  otlier   matters 
which  I  have  mentioned,  and  observing,  notwithstand- 
ing the  allegation  at  the  bar  that  the  instrument  com- 
plained of  is  wholly  independent  of  any  political  or 
state  transaction,  it  is  in  the  bill  stated  as  the  sequel  to 
a  political  revolution,  which  resulted  in  the  deposition 
of  a  sovereign  prince  and  the  appointment  of  a  suc- 
cessor, made  under  the  authority  of  a  decree  of  the 
Germanic  Diet  by  the  late  King  of  Hanover  and   the 
reigning  Duke  of  Brunswick ;  considering  also  that  the 
instrument,  stated  as  the  sequel  of  these  political  pro- 
ceedings (which  I  must  consider  to  be  either  wholly 
immaterial,  or  as  introduced  into  the  bill  for  the  pur- 
pose of  shewing  the  character  of   the  transaction  in 
question),  is  stated  to  have  been  executed  by  the  late 

King 
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1844.        King  of  Hanover  and  the  reigning  Duke  of  Brunswick; 

T^heliike'of  ®"^  considering  further,  the  objects  for  which  the  in- 

Brunswick    strument  is  purported  to  have  been  executed,  connecting 

The  idng  pf   ^hose  objects  with  the  political  transactions  stated  in  the 

Hanoybk.     bill,  and  the  transactions  alleged  to  have  taken  place  at 

Oslerode  in  1830,  I  should,  if  it  were  necessary  for  me 

to  decide  the   question,  be  disposed  to  think  that  the 

instrument  complained   of  is   connected  with   political 

and  state  transactions,  and   is  itself,  what  in  common 

parlance  is  said  to  be  a  state  document,  and  evidence  of 

an  act  of  state. 

But,  upon  this  occasion,  it  is  not  necessary  for  me  to 
give  any  opinion  upon  the  question  whether  the  act 
complained  of  is  or  is  not  an  act  of  state,  or  upon  the 
question,  which  seems  to  have  been  raised  in  France^ 
whether  the  courts  of  a  foreign  country  ought  to  take 
notice  of  such  an  instrument,  for  the  purpose  of  enabling 
the  guardian,  under  its  authority,  to  possess  the  pro* 
perty  and  effects  of  the  Plaintiff  in  such  foreign  country ; 
it  is  not  even  necessary  for  me  to  decide  the  questioa 
whether,  as  against  a  subject  only,  this  Court  could  have 
any  jurisdiction  to  give  relief  in  respect  of  acts  done 
abroad,  under  such  a  foreign  instrument  as  this. 

The  question  which  I  have  had  to  consider  is, 
whether,  under  the  circumstances  of  this  case,  and  as 
against  a  sovereign  prince  who  is  a  subject  of  the 
Queen,  this  Court  has  the  jurisdiction  which  is  attributed 
to  it  by  this  bill. 

And  I  am  of  opinion,  that  the  alleged  acts  and  trans- 
actions  of  the  Defendant,  under  colour  or  under  the 
authority  of  the  instrument  in  question,  are  not  acts  and 
transactions,   in    respect   of  which   the   Defendant   is 

liable 
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liable  to  be  sued  in  this  Court,  or  in  respect  of  which        1844. 
this  Court  has  any  jurisdiction  over  him.  Ti^iTM^f 

Brunswick 
Liet  thiis  demurrer,  therefore,  be  allowed.  .p^^  ^    ^ 

Hanoybr. 


BRADSTOCK  v.  WHATLEY.  jwj^*. 

ON  the  7th  of  June  the  Plaintiff  took  exceptions  to  Notice  of  ex- 
the  Defendant  s  answer  for  msumciency.  not  given  imtii 

a  day  too  late 
and  was 
Notice  of  the  exceptions  was  not  served  till  the  8th  intituled 

of  June,  and  such  notice  was  intituled  in  a  cause  of  •phe'coart 

Smart  v.  Braddock  instead  of  in  Bradstock  v.  Whatley.      relieved  the 

party  from  the 
effects  of  the 
'On  the  17th  of  June  an  order  was  obtained  referring  irregularity  on 

the  exceptions  to  the  Master ;  and  on  the  20tb  the  mis-  cosu. 
take  !h  the  title  of  the  notice  was  discovered. 

By  the  24t'h  Order  of  Octcber  1842  (a)  it  is  ordered, 
"  That  when  any  exceptions  for  scandal,  impertinence, 
or  insufficiency  shall  be  taken,  the  solicitor  of  the  party 
taking  the  same,  or  the  party  himself,  if  he  acts  in  per- 
son, shall  leave  such  exceptions  at  the  Record  and  Writ 
Clerks'  office  to  be  filed ;  and  shall,  on  the  same  day, 
give  notice  of  the  filing  thereof  to  the  solicitor  for  the 
adverse  party,  or  to  the -adverse  party  himself  if  he  acts 
in  person." 

Mr.  PmBertoh  Leighj  for  the  Plaintiff,  now  moved  that 
the  Plaintiff  might  be  at  liberty  to  give  to  the  Defendant 

a  notice 

I 

(a)  Ord.  Can.  216. 
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184S. 


Bradstock 

V, 

Whatley. 


a  notice  of  having  filed  exceptions  to  his  answer  in 
this  cause  on  the  7th  day  of  June  last,  and  if  the  De- 
fendant should  not,  within  eight  days  after  service  of 
such  notice,  submit  to  answer  such  exceptions,  then  that 
the  Plaintiff  might  be  at  liberty  to  obtain  the  usual 
order  for  a  reference  to  the  Master  of  this  Court  in 
rotation  to  look  into  the  Plaintiff's  bill,  the  answer  of 
the  said  Defendant  and  the  exceptions  taken  thereto, 
and  see  if  the  said  answer  be  sufficient  in  the  points  ex- 
cepted to  or  not 


Mr.  6.  Turner  and  Mr.  Borrett^  for  the  Defendant, 
contended  that  the  Plaintiff  was  not  entitled  to  be  re- 
lieved from  the  effect  of  his  non-compliance  with  the 
General  Order,  especially  as  the  notice  had  been  wrongly 
intituled.  They  cited  Pearse  v.  Grat/{a\  Salomon  v« 
Stalman.  {b) 

The  Master  of  the  Rolls  said  there  appeared  to 
have  been  a  mere  slip,  from  which  he  might  relieve 
the  Plaintiff  on  payment  of  costs,  but  that  the  difficulty 
was  as  to  the  form  of  the  order  to  be  made. 


(a)  4  Beavan,  1 27. 


(6)  4  Bcavan,  24.7. 
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1848. 


B 


•     HOBSON  V.  SHERWOOD.  j^y  i5. 

Y  the  decree,  as  ultimately  drawn  up,  the  Defend-  The  four  day 
ants  were  ordered  to  produce  before  the  Master  ^^^^  ^|,^  p^^ 

all  books,  papers,  and  writings  in  their  custody  or  ductionordo« 

cuments  m 

power.  the  Master's 

office  by  a 
party  to  the 
On  the  Slst  of  Min/  1842,  the  Master  ordered  the  cause,  does 

Defendants  to  produce  deeds  in  their  possession  within  pg^^"*"* 

fourteen  days,  and,  default  having  been  made,  he,  on  the  seryice. 

Slst  o(June9  certified  such  default.  ^^^^  o?  Au- 

gust 1841,  as 
_  ,  amended  by 

Upon  this  certificate,  the  Court,  on  the  21st  of  June  the  6th  order 

1842,  made  the  four  day  order,  by  which  the  Defend*  j^^^n'^t  l**f ' 

ants  were  ordered  to  produce  the  deeds,  within  four  days  to  a  case  of 
after  personal  notice  on  their  clerk  in  Court,  and,  in       *"  l^^  ^^ 

de&ult^  it  was  ordered,  that  the  Seijeant  at  Arms  should  ducing  deeds 

bring  them  to  the  bar  of  the  Court  to  answer  their  con-  oig^e  pur^ 

tempt  »"*n^  to  'he 

decree,  in 

which  case  the 
The  Defendants,  persisting  in  not  producing  the  Seijeant-at- 

deeds,  were  afterwards  arrested  under  this  order,  and  upon  a  dis- 
brought  to  the  bar  and  turned  over  to  the  Queen's  aiefouTdi^ 
Prison.  order. 


Mr.  Pemberton  Leigh  and  Mr.  Addis  now  moved  that 
the  Defendants  might  be  discharged,  on  the  ground  of 
irregularis  in  the  proceedings.  They  contended,  first, 
that  the  four  day  order,  being  the  foundation  for  process 
of  contempt,  ought  to  have  been  personally  served  on  the 
Defendants.   De  MannevilU  v.  De  ManneviUe  (a).  Rider 

v.  Kidder 

{a)  1 2  Vet,  803. 
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V.  Kidder  {a\  in  which  it  was  said  ^'  The  practice  in  this 
Court  that,  in  order  to  fix  a  person  with  contempt,  the 
service  must  be  personal,  has  a  strong  analogy  to  the 
practice  in  courts  of  common  law  upon  attachment.  The 
service  must  be  personal,  unless  upon  some  very  special 
application  it  is  dispensed  with  ;  which  may  be  under  cir- 
cumstances certainly.  The  reason  of  requiring  personal 
service  is,  non  constat  that  there  is  a  contempt ;  that  tlie 
party  knows  that  he  has  neglected  to  do  any  thing  be 
was  called  upon  to  perform." 


Secondly,  that  the  mode  of  process  ought  to  have 
been  by  attachment,  in  the  first  instance,  and  not  by 
Serjeant  at  Arms;  for,  by  the  11th  Order  of  August 
1841  (6),  it  was  ordered,  "  That  if  any  party  who  is  by 
an  order  or  decree  ordered  to  pay  money  or  do  any 
other  act  in  a  limited  time,  shall,  after  due  service  of 
such  order,  refuse  or  neglect  to  obey  the  same,  accord- 
ing to  the  exigency  thereof,  the  party  duly  prosecuting 
such  order  shall,  at  the  expiration  of  the  time  limited 
for  the  performance  thereof,  be  entitled  to  an  order  for  a 
Serjeant  at  Arms,  and  such  other  process  as  he  hath 
hitherto  been  entitled  to  upon  a  return  ^non  est  in- 
ventus^*  by  the  commissioners  named  in  a  commission  of 
rebellion,  issued  for  non-performance  of  a  decree  or 
order."  On  the  11th  of  Ajrnl  1842  this  order  was 
amended  (c),  and  an  attachment  was  substituted  for  the 
Serjeant  at  Arms.  That  the  1 1  th  amended  order  was 
therefore  applicable  to  this  case  where  the  four  day 
order  issued  in  June  1842. 

Thirdly,  they  contended,  that  the  Defendants  had  re- 
pudiated the  services  of  their  solicitor,  who  had  become 

lunatic 


{a)  12  Vet,  202. 

{b)  Ord,  Can,  166.  note  (a) 


(c)  Ord.  Can.  198, 
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lunatic  previous  to  the  order  in  question  being  made, 
and  that  the  Plaintiff  had  notice  of  it,  and  that  therefore 
the  six  clerk  employed  by  him  had  no  authority  to  act 
afterwards  for  the  Defendants. 

Mr.  Kinderdey  and  Mr.  Parker ^  contrd^  were  not  called 
on  by 

The  Master  of  the  Rolls,  who  said :  The  only 
question  is  whether  there  has  been  any  irregularity  in 
the  proceedings ;  if  there  has,  then  notwithstanding  the 
obstinate  disobedience  of  the  Defendants  in  complying 
with  the  order  of  the  Court,  they  are  entitled  to  their 
discharge. 

The  Court  has  ordered  the  production  of  these  deeds, 
and  the  Master  has  certified  to  me  that  he  has  regularly 
summoned  the  Defendants  to  produce  them,  and  that 
they  have  made  default.  It  is  said  that  the  order  was 
irregular,  because  personal  service  was  not  directed; 
but  the  order  is  perfectly  consistent  with  the  general 
practice  of  the  Court.  So  far  back  as  the  year  1746  the 
terms  of  the  order  to  compel  the  production  of  docu- 
ments under  a  decree  were  (a)  *^  that  the  Defendants 
should  produce  before  the  Master  all  books  of  account, 
papers,  and  writings  in  their  custody  or  power,  in  four 
days  after  notice  thereof  to  their  clerk  in  Court,  or,  in 
default  thereof,  that  the  Serjeant  at  Arms  attending  the 
Court  should  go  against  the  Defendants,  and  bring  them 
to  the  bar  of  the  Court  to  answer  their  contempt  ;'*  and 
I  believe  that  these  are  precisely  the  terms  of  the  order 
which  has  ever  since  been  made. 
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1843. 


HOBSON 

Sherwood. 


The  General  Order  of  August  1841   does  not  apply 
to  this  case;  it  applies  to  cases  where  the  order  is  made 

by 

(a)  SetoiCt  Decreet,  4!0. 

Vol.  VI.  F 
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1843. 


HonsoN 

V. 

Sherwood. 


by  the  Court,  and  not  to  proceedings  in  the  Master's 
office  by  warrant  and  subsequent  process,  under  a  decree. 

The  last  point  is,  that  the  person  on  whom  the  order 
was  served  is  not  to  be  considered  the  clerk  in  Court  of 
these  Defendants ;  there  is,  however,  an  ordinary  pro- 
ceeding for  changing  the  clerk  in  Court  by  order ;  no 
such  proceeding  has  been  adopted  in  this  instance,  and 
therefore  the  clerk  in  Court  has  not  been  regularly 
discharged. 

It  is  then  said  that  the  Defendants  had  no  knowledge 
of  these  proceedings ;  but  from  the  affidavits  it  is  per- 
fectly clear  that  they  had  notice  of  the  order  made,  and 
one  of  them  has  throughout  expressed  her  determination 
not  to  produce  these  deeds. 

There  does  not  appear  to  be  any  irregularity,  and 
I  must  therefore  refuse  this  application  with  costs. 


1842. 
Dec,  8,  9. 

The  ground 
on  which  the 
Court  pro« 
tects  trade 
marks  is,  that 
it  will  not 
permit  a  party 
to  sell,  his 
own  goods  as 
the  coods  of 
another;  a 


PERRY  V.  TRUEFITT. 

^■^HIS  was  a  motion  for  a  special  injunction  to  re- 
strain the  Defendant  from  selling  a  greasy  com- 
position for  the  hair,  under  the  name  of  "  Medicated 
Mexican  Balm,"  or  under  similar  designations. 


It  appeared  that,  in   1836,  a  Mr.  Leatharl  invented 
a  grease  or  mixture  for  the  hair,  the  secret  and  recipe 
party  will  not,  for  making  which  he  sold  to  the  Plaintiff,  a  hair-dresser 
^l^r  wwi  to*^^     and  perfumer  residing  in  Burlington  Arcade. 

use  names.  The 

marks,  letters, 

or  other  indicia  by  wjich  he  may  pass  off  his  own  goods  to  purchasers  as  the 
manufacture  of  another  person. 

If  a  Plaintiff  coming  for  an  injunction  in  such  a  case  appears  to  have  been  guilty 
of  misrepresentations  to  the  public  the  Court  will  not  interfere  in  the  first  instance. 
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The  Plaintiff  gave  to  the  composition  in  question, 
the  name  of  '<  Medicated  Mexican  Balm,"  and  sold  it 
as  "  Perry* s  Medicated  Mexican^  Balm."  It  having 
acquired  an  extensive  sale  and  repute,  the  Defend- 
ant Truefitt^  (a  rival  hair-dresser  and  perfumer  living  in 
the  same  place,)  had  lately  commenced  selling  a  greasy 
composition,  somewhat  similar  to  that  of  the  Plaintiff, 
in  bottles,  and  with  labels  closely  resembling  those  used 
by  him.  He  designated  and  sold  it  as  ^^  Truefitfs 
Medicated  Mexican  Balm." 


1842. 


Perry 

V. 

Truefitt. 


The  Plaintiff  thereupon  filed  this  bill,  alleging  that 
the  name  or  designation  of  Medicated  Mexican  Balm 
had  become  of  great  value  to  him  as  a  trade  mark : 
that  its  adoption  by  the  Defendant  was  apt  to  deceive 
persons  desirous  of  purchasing  the  Plaintiff's  com- 
position, and  was  very  injurious  to  him.  The  bill 
prayed  an  account  of  the  profits  made  by  the  Defend- 
ant, and  for  an  injunction. 


Though  Mr.  Leathart  was  the  inventor,  yet  the 
Plaintiff,  according  to  his  own  statement,  used  a  printed 
shew  card,  in  which  he  represented  the  article  in  ques- 
tion in  the  following  terms : — *^  By  special  appointment — 
Medicated  Mexican  Balm,  for  restoring,  nourish- 
ing, strengthening,  and  beautifying  the  hair.  Perry ^  12. 
and  13.  Burlington  Arcade^  London.  It  is  a  highly 
concentrated  extract  from  vegetable  balsamic  produc- 
tions, of  that  interesting  but  little  known  country, 
Mexico^  and  possesses  mild  astringent  properties,  which 
give  tone  to  weak  and  impoverished  hair,  and  impart 
a  glossy  appearance  to  the  naturally  dull  and  harsh. 
Where  there  is  a  tendency  to  fall  off,  the  Mexican 
Balm  exerts  its  astringent  qualities,  and  gradually,  but 
infallibly,  braces  the  pores  of  the  cuticle,  and  arrests 
the  deterioration  of  that  most  beautiful  ornament  of  the 

F  2  human 
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1842.        human  frame,  a  fine  head  of  hair.     This  admirable  corn- 
Perry        P^^^ion  is  made  from  an  original  recipe  of  the  learned  J.  F. 
V.  Von  Blwnenbackj  and  recently  presented  to  the  proprietor 

by  a  very  near  relation  of  that  illustrious  physiologist.* 

The  application  was  supported  and  resbted  by  affi- 
davits, in  one  of  which,  filed  on  the  part  of  the  Plaintiff, 
it  was  stated,  that  the  Defendant's  mixture  being  sub- 
mitted to  chemical  analysis,  was  found  to  be  *^  composed 
of  lard  and  olive  oil,  perfumed  with  essential  oils;*'  but 
that  that  of  the  Plaintiff  ^*  did  not  contain  lard  or  anv 

■r 

other  animal  fat." 

It  appeared  also  from  an  affidavit,  that  the  Plaintiff 
had  in  many  instances  adopted  the  fanciful  names  in- 
vented for  similar  articles  by  the  Defendant  and  other 
persons,  he  merely  prefixing  his  own  name  thereto,  as 
in  the  present  case. 

Mr.  Pemberton  and  Mr.  Trotter^   in  support  of  the 
motion.     The  Plaintiff  has  acquired  the  sole  right  of 
using  the  name  invented  by  him,  and  of  which  he  has 
4  had  the  uninterrupted  enjoyment  for  six  years.     It  has 

become  a  trade-mark  which  the  Defendant  has  no  right 
to  assume,  and  which  this  Court  will  protect  In  Mil- 
lington  V.  Fox  (a),  it  was  held  that  the  Court  ^*  will 
grant  a  perpetual  injunction  against  the  use,  by  one 
tradesman,  of  the  trade-marks  of  another,  although  such 
marks  have  been  so  used  in  ignorance  of  their  being 
any  person's  property,  and  under  the  belief  that  they 
were  merely  technical  terms." 

So  in  the  "  Watch  Case'' (b\  «  the  Vice-Chancellor 
granted  an  injunction  to  restrain  the  Defendant  from 

sending 

(a)  3  M.  4-  6V.  338.  {b)  1  Chitty^t  General  Prac.  721. 
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sending  to  Constantinople  certain  watches  with  the  word         1842. 
•*  Pesendedej'  in   Turkish  characters,  (meaning  "  tear-      ^^^^"^ 
^wanted,")  in  imitation  of  the  watches  of  the  Plaintiff,  by  v. 

which  they  had  for  very  many  years  been  distinguished, 
and  by  which  he  had  obtained  great  credit  in  the 
Turkish  trade."  (a) 

We 


Truefitt. 


(a)  GOUT  V.  ALEPLOGLU.  V.  C. 

1833. 

This  case  seems  to  have  been  as  follows  :  —  The  Plaintiff      ^P'^'^  '^• 
Goui  had  been  accustomed  to  manufacture  watches  for  the  iDJunction  to 
Turkish  market,  in  which  country  they  had  acquired  great  restrain  a  party 
repute,  and  were  known  by  the  marks  engraved  thereon,  as  JndsendinjMo 
after  stated.    The  Plaintiff  had  been  accustomed  to  engrave   Turkey 
upon  the  inside  of  his  watches,  and  in  Turkish  characters,  watches  hav- 
his  name,  and  the  word  '*  Pessendede,**  which  signifies  "  «wr-  ^^^^  name  or 
ranted  or  approved**    There  was  also  ILG^  and  a  crescent  the  word 

put  in  relief,  and  a  sprig  and  crescent  "  warranted  '* 

engraved 
thereon  in 
In  1831  the  Defendant  applied  to  the  Plaintiff  to  under-  Turkish  chn- 

take  an  order  for  the  manufacture  of  watches  to  be  consigned  foc^^f »" 

to  Constantinople,  but  conceiving  he  might  injure  his  agent  ^y^^  plaintiff's 

there,  the  Plaintiff  refused  to  execute  such  order.  watches. 

The  Defendant  afterwards  got  Messrs.  Parkinson  to  manu- 
facture watches  for  him,  on  which  there  were  engraved,  in 
Turkish  characters,  the  words  "  JRalph  Gout  **  and  "  Pessen* 
dede  "  on  the  same  part  of  the  watch  as  those  of  the  Plain- 
tiff, and  which  the  Defendant  Aleploglu  consigned  to  Constan- 
tinople, and  sold  there  to  the  prejudice  of  the  Plaintiff's  trade. 

Mr.  Knight  and  Mr.  Koe  moved  for  an  injunction. 

a 

Mr.  Spencey  contrd. 

The  Vice-Chancellor  granted  an  injunction  in  tlie  terms 
of  the  notice  of  motion,  restraining  Aleploglu  from  sending 

or 

PS 
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1842. 


Perry 

V, 

Truefitt. 


We  admit  that  when  a  party  makes  a  new  in- 
vention, and  does  not  obtain  the  protection  of  a  patent, 
any  other  person  who  can  discover  the  process  of  the 
invention,  may  both  make  and  sell  the  article ;  bat 
what  is  complained  of  here  is,  that  the  Defendant  not 
having  discovered  the  ingredients  of  the  Plaintiff's  in- 
vention, sells  a  spurious  article  quite  different  from  that 
manufactured  by  the  Plaintiff*  under  the  name  appro- 
priated by  the  Plaintiff*  to  his  invention.  He  sells  a 
composition  of  lard  and  olive  oil,  as  the  composition  of 
the  Plaintiff*,  which  contains  no  animal  fat.  He  sells  an 
inferior  article,  and  the  trade  and  reputation  of  the 
Plaintiff*  is  theieby  injured.  There  is  also  evidence  that 
the  Defendant  has  represented  the  two  articles  as  being 
the  same,  and  that  his  own  is  the  original.  It  could 
not  be  by  accident  that  the  Defendant  adopted  the 
peculiar  name,  his  object  could  only  have  been  to  ob- 
tain to  himself  the  benefit  of  the  character  and  celebrity 
of  the  article  invented  by  the  Plaintiff*.  The  prefixing 
his  own  name  does  not  remove  the  objection.  The  De- 
fendant is  committing  a  fraud  on  the  Plaintiff,  and  an 
imposition  on  the  public.  This  Court  ought  to  restrain 
him  from  fraudulently  using  the  words,  adopted  by  the 
Plaintiff  to  distinguish  his  manufacture,  for  the  purpose 
of  attracting  custom,  which,  but  for  such  improper  con- 
duct on  the  part  of  the  Defendant,  would  have  gone  to 
the  Plaintiff;   Ktioti  v.  Morgan,  (a) 

Mr. 


or  permitting  to.  go  to  Constantinople  and  Turkey,  or  to  any 
other  place,  and  from  selling  and  disposing  of  any  watches 
with  tlie  name  of  the  Plaintiff  thereon  in  Turkish  -characters, 
or  the  word  "  Pessendede"  thereon  in  Turkish  characters,  or 
any  watches  in  imitation  of  the  Plaintiff's  watches ;  and  also 
restraining  ^/!^/6^/u  and  Messrs.  Par^/n^on  from  manufactur- 
ing or  vending  such  watches.     He^.  Lib.  1832.  A.  1247. 

{a)  2  Keen,  213. ;  and  sec  Da^  v.  Bcnnhtg,  1  C.  P.  c,  489. 
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Mr.  G.  Turner  and  Mr.  James  Parker^  contrh. 

A  party  cannot  acquire  an  exclusive  property  in  a 
name ;  Blanchard  v.  Hill  {a),  Catiham  v.  Jones  {b) ;  if 
there  be  any  right,  it  is  a  legal  right,  whicli  ought  to 
be  ascertained  by  proceedings  at  law,  before  this  Court 
interferes  by  injunction.  If  the  Plaintiff  could  establish 
such  a  right  as  that  which  he  contends  for,  he  would  be 
in  a  better  situation  than  a  patentee  after  the  expiration 
of  his  patent,  who  cannot  prevent  other  persons  availing 
themselves  of  his  invention,  or  from  selling  the  article 
by  the  same  name. 

There  appears  also  to  be  a  usage  amongst  the  trade 
to  adopt  any  fanciful  name  invented  by  another  party, 
if  he  merely  prefixes  his  own  name ;  and  the  Plaintiff, 
as  appears  from  the  affidavits,  has  adopted  that  practice 
in  several  instances,  to  the  prejudice  of  the  Defendant 

The  Defendant  has  never  pretended  to  sell  his  own 
manufacture  as  that  of  the  Plaintiff,  but  a  similar  article 
merely ;  this  he  had  a  right  to  do.  In  every  instance 
be  carefully  prefixed  his  own  name  to  the  article  he 
sold,  and  sold  it  as  "  Truefitt's  Medicaled  Mexican 
Balm,"  and  not  as  "  Pern/s  Medicated  Mexican  Balm." 
This  is  not  like  the  cases  of  Sykes  v.  Sykes  (c),  Blofeld 
V.  Payne  (d ),  where  the  Defendants  had  used  the  marks 
on  the  shot  belts  and  the  wrappers  on  the  hones  in 
order  to  pass  off  their  own  manufacture  as  the  Plain- 
tiff's ;  so  in  Millington  v.  Fox^  the  mark  used  was  the 
name  of  the  Plaintiffs,  and  naturally  designated  them 
as  the  manufacturers  of  the  steel  made  by  the  Defendant. 


1842. 


Perry 
Truefitt. 


The  false  statements  made  by  the  Plaintiff  to  the 
public  as  to  the  invention,  is  fatal  to  his  application  for 

an 

{a)  2  Atk.  484.  (c)  3  B.  ^  Cr.  541. 

[b)  8  Fes.  4-  B.  218.  (d)  4  Barn,  j-  Ad.  4 JO 

F4 
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Perry 

V. 

Trubfitt. 
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an  injunction.  Though  the  invention  is  stated  and 
proved  to  have  been  made  by  Leathai%  the  Plaintiff  has 
represented  to  the  public  that  <<  this  admirable  com* 
position  is  made  from  an  original  recipe  of  the  learned 
J.f.  Von  Bltanenbach^  and  recently  presented  to  the  pro- 
prietor by  a  very  near  relation  of  that  illustrious  phy- 
siologist/' It  is  also  represented  to  be  ^^  a  concentrated 
extract  from  vegetable  balsamic  productions  of  Mexico*'; 
but  that  does  not  in  any  way  appear  to  be  the  case. 
Now,  in  Pidding  v.  Haw  (a),  the  injunction  was  refused 
on  the  ground  of  the  public  misrepresentations  of  the 
Plaintiff  as  to  the  composition  of  a  tea  called  ^*  Honx>^ 
qua*8  Mixture."  The  Vice-Chancellor  there  says,  "  it 
is  a  clear  rule  laid  down  by  courts  of  equity  not  to 
extend  their  protection  to  persons  whose  case  is  not 
founded  in  truth.  And  as  the  Plaintiff  in  this  case  has 
thought  fit  to  mix  up  that  which  may  be  true  with  that 
which  is  false,  in  introducing  the  tea  to  the  public,  my 
opinion  is,  that  unless  he  establish  his  title  at  law,  the 
Court  cannot  interfere  on  his  behalf." 


Motley  v.  Dawnman  (b)   and    Morison    v.  Salmon  {c) 
were  also  cited. 

Mr.  Pembertofiy  in  reply. 


The  Master  of  the  Rolls. 

The  question  in  cases  of  this  kind  is,  whether  the 
Court  should  grant  an  injunction  in  the  first  instance, 
or  should  withhold  its  interference  until  the  matter  has 
been  tried  in  a  court  of  law,  to  which  jurisdiction  the 
dertermination  of  the  legal  right  properly  belongs. 

I  think 


{a)  8  Sim,  477. 
{b)  3  Myl.  4*  Cr.  1.     And  see 
Singfclons,  Boflon,  3  Doug,  293. 


(c)  2  Man,  <$•  G.  585. 
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I  think  that  the  principle  on  which  both  the  courts        1812. 
of  law  and  of  eqiiity  proceed,  in  granting  relief  and     ^"^^^''^'^ 
protection  in  cases  of  this  sort,  is  very  well  understood.  v, 

A  man  is  not  to  sell  his  own  goods  under  the  pretence  Trukfitt. 
that  they  are  the  goods  of  another  man  ;  he  cannot  be 
permitted  to  practise  such  a  deception,  nor  to  use  the 
means  which  contribute  to  that  end.  He  cannot  there- 
fore be  allowed  to  use  names,  marks,  letters,  or  other 
indicia^  by  which  he  may  induce  purchasers  to  believe, 
that  the  goods  which  he  is  selling  are  the  manufacture 
of  another  person.  I  own  it  does  not  seem  to  me  A  mon  cannot 
that  a  man  can  acquire  a  property  merely  in  a  name  ^?"y'^^,erei?* 

or  mark ;   but  whether  he  has  or  not  a  property  in  >"  a  name  or 

niQrk 
the  name  or  the  mark,  I  have  no  doubt  that  another 

person  has  not  a  right  to  use  that  name  or  mark  for  the 

purposes  of  deception,  and  in  order  to  attract  to  himself 

that  course  of  trade,  or  that  custom,  which,  without  that 

improper  act,  would  have  flowed  to  the  person  who  first 

used,  or  was  alone  in  the  habit  of  using  the  particular 

name  or  mark. 

The  case  of  Millingtim  v.  Fox  {a)  seems  to  have  gone 
this  length,  that  the  deception  need  not  be  intentional 
and  that  a  man,  though  not  intending  any  injury  to 
another,  shall  not  be  allowed  to  adopt  the  marks  by 
which  the  .goods  of  another  are  designated,  if  the  effect 
of  adopting  them  would  be  to  prejudice  the  trade  of 
such  other  person.  I  am  not  aware  that  any  previous 
case  carried  the  principle  to  that  extent. 

In  the  present  case  the  material  facts  do  not  appear 
to  me  to  be  in  dispute.  Some  years  ago  the  Plaintiff, 
Mr.  Pef'fT/f  became  possessed  of  a  recipe  which  he  calls  the 
secret  for  making  a  certain  composition  to  encourage  the 
growth  of  hair.  To  that  composition  he  has  given  the 
name  of  **  Perry s  Medicated  Mexican  Balm."     He  says 

that 

(a)  3  M,  4-  Cr.  538. 
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1842.        that  the  term  '^  Medicated  Mexican  Balm,"  to  which  he 
^"^y"^^     l^as  prefixed  bis  name,  has  acquired  a  character  and 
V,  reputation  in  commerce,  by  which  bis  particular  com- 

RUEFiTT.  position  is  distinguished,  and  that  whenever  the  par- 
ticular name  of  ^^  Medicated  Mexican  Balm"  has  been 
used,  it  has  been  understood  to  mean  the  Medicated 
Mexican  Balm  of  Mr.  Perry^  of  which  he  has  the  sole 
secret.  He  says  also,  that  nobody  could  well  suppose 
there  was  any  such  composition  other  than  that  to  which 
his  name  was  attached.  It  certainly  is  not  very  easy  to 
see  how  that  could  be  so,  because  all  the  words  that  are 
used  in  the  phrase  ''  Medicated  Mexican  Balm,"  are 
perfectly  capable  of  being  applied  to  a  very  difierent 
composition.  It  may  be  a  balm^  but  not  his  balm ;  it 
may  be  medicated^  but  not  medicated  in  his  way ;  it  may 
be  Mexican^  and  yet  not  Mexican  of  the  same  sort  or 
material  as  that  which  he  uses.  It  is  therefore  difficult 
to  suppose  there  could  not  be  any  other  *^  Medicated 
Mexican  Balm  "  than  that  to  which  the  Plaintiff  has 
given  the  name  of  "  Perry  s  Medicated  Mexican  Balm. 
However,  there  is  evidence,  and  evidence  of  consider- 
able strength  and  importance  to  that  effect,  which  is  not 
denied. 

The  Plaintiff  having  sold  this  composition  for  several 
years,  and  derived  considerable  profit  therefrom,  the 
Defendant,  Mr.  TrueJUU  a  very  few  months  ago,  set  up 
as  a  manufacturer  of  ^'  Medicated  Mexican  Balm."  He 
is  not,  however,  and  does  not  pretend  to  be,  the  manu- 
facturer or  vendor  of  Pern/s  Medicated  Mexican  Balm, 
but  the  article  which  he  makes  and  sells  is  by  him  de- 
signated as  "  Truejitts  Medicated  Mexican  Balm." 

It  is  in  no  way  denied  that  he  has  adopted  the  term 
"  Medicated  Mexican  Balm "  from  the  Plaintiff,  or 
that  he  intended  to  derive  some  benefit  from  adopting  the 
name,  which,  to  the  extent  I  have  referred  to,  belonged 

to 
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to  the  Plaintiff;  but  be  says,  tbere  is,  in  the  trade  of  per- 
fumers to  which  he  belongs,  a  general  custom,  that  if  any 
man  invents  a  fanciful  name  for  any  article  which  he 
manufactures  and  sells  for  the  toilette,  he  never  thinks, 
nor  do  the  trade  think  that  he  has  a  property  in  that 
name,  and  that  any  other  manufacturer  has  a  right  to 
adopt  the  same  name,  provided  he  only  prefixes  his  own 
name  to.it  as  the  manufacturer  of  the  article  so  named. 
I  should  be  very  much  surprised  if  it  could  be  estab- 
lished that  there  was  a  custom  of  trade  by  which  one 
man's  property  or  rights  could  be  transferred  from  him 
to  another.  In  such  a  case  as  this,  if  Mr.  Perry  alone 
had  the  peculiar  right  to  this  name,  I  should  be  sur- 
prised to  find  any  custom  of  trade  by  which  his  right 
could  be  infringed  upon :  that  however  is  the  ground  on 
which  Mr.  Truefitt  says  he  acted ;  he  says,  ^*  I  have  sold 
this  in  my  own  name." 


1842. 


Perry 
Trubfitt. 


There  is,  however,  an  imputation,  that  Mr.  True" 
Jilt  sold  his  composition,  alleging  it  to  be  the  manu- 
facture of  Mr.  Perry.  I  believe,  from  the  evidence, 
he  intended  cautiously  to  guard  against  this :  he  seems 
to  have  thought  that  by  prefixing  the  name  of  Tru^ti 
to  every  article  he  sold,  he  prevented  any  imputation  on 
him  that  he  was  selling  Pern/s  article,  and  the  care 
taken  in  that  respect  is  remarkable.  Even  in  the  cases 
where  the  bottles  of  Perry  were  taken  to  be  filled  or 
refilled^  as  the  witnesses  state,  Mr.  Truefitt  ueyev  allowed 
the  bottles  to  go  out  of  the  shop  with  the  name  of 
•'  Perry^  on  them,  or  otherwise  than  with  his  own  name 
of  "  Truefitt "  attached  to  them. 


The  question  is,  whether  in  a  case  where  there  has 
not  been,  on  the  part  of  the  Defendant,  an  intention 
to  sell  the  article  as  the  article  manufactured  by  the 
Plaintiff,  there  is  enough  to  induce  the  Court  to 
grant  the  injunction?     I  think  it  is  as  the  Plaintiff's 

counsel 
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1842.  counsel  stated,  TrueJUt  is  not  accused  of  having  sold 

^^^^^"^  the  article  which  Perry  manufactured,  but  of  selling 

V.  another  article  of  a  different  kind,  as  and  for  the  article 

TRUEFifT.  ^f  j^j.  p^^^  distinguishing  it  by  the  name  of  «  True- 

Jitfs  Medicated  Mexican  Balm  "  and  without  attaching 
the  name  of  Pey-ry  to  it,  and  that  seems  to  be  the  point 
on  which  this  case  turns.  Now  it  is  a  legal  question  to  be 
determined  at  law,  whether  Mr.  Truefitt  had  a  right  to 
do  so  or  not;  and  I  think,  if  the  case  rested  on  the 
merits  alone,  I  should  say  that  this  motion  ought  to 
stand  over,  in  order  that  an  action  might  be  brought 
to  try  the  right;  but  when  we  see  the  representations 
made  by  Mr.  Perry^  1  think  they  are  conclusive  against 
him  on  this  application. 

I  entirely  agree  with  the  observation  made  by  the 
Vice- Chancel  I  or  of  England^  in  the  case  of  Pidding  v. 
Haw  (a)  relative  to  Howqua^s  mixture  of  tea ;  I  do  not 
think  it  is  a  favourable  case  for  the  interposition  of  this 
Court,  to  say  the  least  of  it,  when  a  party,  having  bought 
a  secret  invented  by  a  Mr.  Leathart^  represents  to  his 
customers  and  the  world,  that  his  ^'  admirable  composi- 
tion is  made  from  an  original  recipe  of  the  learned  Fan 
Blumenbackf  and  was  recently  presented  to  the  proprietor 
by  a  very  near  relation  of  that  illustrious  physiologist." 

The  Plaintiff  states  also  a  circumstance,  not  in  the 
least  degree  supported  by  evidence,  that  the  compo- 
sition is  formed  of  vegetable  balsamic  production  from 
Mexico.  There  are*  other  things,  which  I  do  not 
think  it  necessary  to  observe  upon,  which  make  me 
think  this  is  not  a  favourable  case  for  a  person  to  come 
in  the  first  instance  and  claim  the  assistance  of  a  court 
of  equity,  in  aid  of  a  legal  right,  which  however  I  do 
not  deny  he  may  have. 

I  think 

(a)  8  Sim.  477. 
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I  think  this  case  must  stand  over  with  liberty  to  Mr. 
Perry  to  bring  an  action,  and  either  party  must  have 
liberty  to  apply. 

Note.  —  The  Plaintiff*  having  costs  of  the  motion,  which  were 

taken  no  steps  to  try  the  action,  granted.     The    bill    was   then 

the  Defendant,  on  the  5th  day  (with  the  consent  of  the  Plain- 

of  July  1843,  applied  for  the  tiff)  dismissed  with  costs. 


1842. 


STRICKLAND  v.  STRICKLAND. 


THIS  case  was  argued  by  ssf  87, 28, 29. 

Augiat  4. 

Mr.  Pemberion^  Mr.  Bethell,  and  Mr.  Heaihfieldf  for  In  cases  where 

<.!.     -Di^i^tiiT  there  are  out- 

tbe  Plaintiff.  ,^^jj^ 

terms,  which 

Mr.  Kindersley  and   Mr.  ShadwelU  for  the  principal  JJ  defence  to'* 

Defendant.  ^*>e  action, 

and  prevent  a 
trial  of  the 
real  merits  of 
the  case,  or 
where  the 
facts  are  such, 
and  of  a 
nature  so 
complicated 


Mr.  Turner  and  Mr.  Koe,  for  other  parties. 


The  Mast£R  of  the  Rolls. 


This  bill  prays,  that  the  will  and  codicil  of  Sir  George  that  complete 

and  effectual 
Strickland^  who  died  in  1808,  may  be  established,  and  relief  can 

the  trusts  thereof  carried  into  execution  under  the  de-  ?°*-^  ^  8*^f? 

in  equity,  this 

cree  of  this  Court:  and  that  it  may  be  declared,  that  Court  will 

the  Plainufl^  on  the  death  of  Walter  Strickland,  became  ^j^^Jfg 

entitled)  and  will,  if  the 
circumstances 
require  it,  first  see  that  the  le^al  requisites  to  the  Plaintiff*'s  title  are  established, 
and  then  give  the  necessary  relief;  but  this  must  be  upon  a  bill  framed  for  the  pur- 
pose, stating  the  difficulties,  and  praying  the  assistance  of  the  Court  to  remove 
them.   Tbe  cases  of  dower  and  partition  are,  however,  exceptions  to  the  rule. 

Where  a  party  sought  in  this  Court  to  recover  a  real  estate  on  the  ground  of 
bis  interest  oeing  equitable,  but  did  not  ask  relief  against  any  impediment  to  a  trial 
at  law,  and  it  turned  out  at  the  hearing  that  his  title  was  a  legal  title»  the  Court  re- 
fused to  retain  the  suit  to  enable  the  Plaintiff*  to  establish  his  right  at  law  by  an 
action  or  issue,  and  dismissed  the  bill. 
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1842.        entitled,  for  his  life,  to  ail  the  estates  (including  the 
a"^^^^^      estates  at  Wintering/lam^  East  Haslerton^  and  Knapt<m\ 
V.  which  are  expressed  by  the  will  to  be  devised  to  George 

Strickland.  Strickland,  Charles  Strickland,  and  Walter  Strickland 
respectively,  but  exclusively  of  the  estates  by  the  will 
devised  to  Charles  Strickland,  immediately  or  expectant 
on  the  death  of  Dame  Elizabeth  Letitia  Strickland;  and 
that  the  Defendant  Sir  George  Strickland  may  be  de- 
creed to  convey  the  same  to  the  Plaintiff,  accordingly, 
and  to  account  to  the  Plaintiff  for  the  rents  and  profits 
thereof,  received  by  him  since  the  death  of  Walter  Strick^ 
land,  after  deducting  all  payments  made  in  respect  of 
charges  created  by  the  will,  and  also  to  deliver  to  the 
Plaintiff  the  deeds  and  evidences  of  title  of  and  relat- 
ing to  the  same  estates  respectively;  and  that,  in  the 
mean  time,  a  Receiver  may  be  appointed  of  the  same 
estates;  and  that  it  may  be  declared  that  the  Plaintiff 
is  entitled  to  cut  down  any  timber,  or  to  open  and  work 
any  mines  upon  the  estates  to  which  he  so  became 
entitled  for  life ;  and  that  it  may  be  declared  that,  under 
the  circumstances  in  the  bill  mentioned,  the  Defendant 
Sir  George  Strickland  is  bound  to  settle  and  convey  all 
the  estates,  lands,  and  hereditaments,  in  which  the 
testator  had  any  estate  or  interest  (other  than  the  estates 
which  passed  by  his  will),  of  or  to  which  the  Defendant 
Sir  George  Strickland  became  seised,  or  possessed,  or 
entitled,  under  or  by  virtue  of  any  will  or  settlement 
made  previous  to  the  date  of  the  will  of  the  testator  Sir 
George  Strickland,  either  directly  or  through  Sir  Wil^ 
Ham  Strickland,  in  such  manner,  that  upon  failure  of 
issue  male  of  Sir  William,  the  same  might  remain  to 
the  other  sons  of  the  testator  and  their  issue  male  (in- 
cluding the  Plaintiff  and  his  issue  male)  in  succession, 
and  on  failure  of  such  issue,  in  the  same  manner  as  the 
testator  has,  by  his  will,  limited  the  rest  of  his  estates  in 
failure  of  issue  male  from  him. 

Upon 
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Upon  the  bearing  of  this  cause,  it  appeared  to  roe 
that  the  title  of  the  Plaintiff  depended  entirely  upon 
the  legal  validity  and  effect  of  the  will  and  codicil  of 
the  testator,  and  that  he  could  not  be  entitled  to  any 
relief  in  this  Court,  until  he  had  first  established  the 
validity  of  the  devises  by  a  proceeding  at  law. 
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1842. 


Strickland 

v. 
Strickland. 


It  was  then  contended  on  the  part  of  the  Defendant 
Sir  George  Strickland^  that  the  Plaintiff  was  not  entitled 
to  any  relief  whatever  in  this  Court,  and  that,  at  all 
events,  all  proceedings  in  the  cause  should  be  sus- 
pended, till  the  Plaintiff  had  made  out  his  title  in  an 
action ;  whilst,  on  the  other  hand,  the  Plaintiff  con- 
tended, that  his  title  to  the  estates  in  question  was  an 
equitable  title  :  —  that  the  circumstances  of  the  case  en- 
titled him  to  relief  here :  —  and  that,  if  it  were  neces- 
sary for  him  to  establish  the  validity  of  the  devises  at  law, 
it  would  be  more  convenient  to  do  so  on  the  trial  of  an 
issue,  than  on  the  trial  of  an  action. 

The  question  is,  whether  the  bill  is  to  be  retained, 
and  if  so,  whether  it  shall  be  retained  for  a  year,  with 
liberty  for  the  Plaintiff  to  bring  an  action,  or  whether 
an  order  should  be  made  for  the  trial  of  an  issue. 

Upon  the  facts  which  are  in  issue  and  proved  in  this 
case,  I  am  of  opinion,  that  the  Plaintiff's  title,  such  as 
it  is,  is  a  legal  title,  a  title  which  may  be  made  available 
at  law  in  the  ordinary  course  of  legal  proceeding,  un- 
less there  be  some  obstacle,  making  it  necessary  and 
proper  to  ask  for  the  assistance  of  this  Court,  and  the 
bill  be  so  framed  as  to  entitle  the  Plaintiff  to  that 
assistance. 


In  cases  where  there  are  outstanding  terms,  which 
may  be  set  up  in  defence  to  the  action,  and  prevent  a 

trial 
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1842.        trial  of  the  real  merits  of  the  case,  or  where  the  facts 

J^^^^^^      are  such,  and  of  a  nature  so  complicated,  that  complete 
Strickland  '  .  •    /-T 

V.  and  effectual  relief  can  only  be  given  here,  this  Court 

Strickland,  ^jjj  ^gj^^j  j^^  assistance,  and  will,  if  circumstances  re- 
quire it,  first  see  that  the  legal  requisites  to  the  Plain* 
tifi*'s  title  are  established,  and  then  give  the  necessary 
relief;  but  this  must  be  upon  a  bill  framed  for  the  pur- 
pose, stating  the  difficulties,  and  praying  the  assistance 
of  the  Court  to  remove  them. 

This  is  not  the  case  in  this  suit.  The  bill  states  the 
Plaintiff* *s  title,  and  that  notwithstanding  the  devise 
under  which  he  is  entitled,  the  Defendant  Sir  George 
Strickland  has  taken,  and  holds  possession  of  the  estates 
in  question,  claims  a  right  to  receive  the  rents  and 
apply  them  to  his  own  use,  and  has  possessed  himself 
of  the  deeds.  The  bill  does  not  allege,  that  the  deeds 
are  wanting  to  enable  the  Plaintiff*  to  make  out  his  title 
at  law,  or  the  seisin  of  the  testator  under  whom  he 
claims;  but  stating  that  the  Defendant  Sir  George 
Strickland  has  refused  to  comply  with  the  Plaintiff's 
request  to  give  up  possession  of  the  estates  and  of  the 
deeds,  and  to  account  for  the  rents,  the  bill  proceeds 
to  charge  several  circumstances,  from  which  it  is  meant 
to  be  deduced,  that  the  devise  under  which  the  Plaintiff 
claims,  is  to  be  deemed  a  valid  devise ;  and,  in  effect, 
the  Plaintiff  seeks  to  recover  possession  of  the  estate,  in 
this  cause,  by  the  strength  of  his  own  title  here,  not 
asking  the  assistance  of  this  Court  to  relieve  him  from 
difficulties,  which  he  may  be  unable  to  overcome  at  law 
without  the  aid  of  this  Court. 

It  was  argued,  that  if  difficulties  are  shewn  to  exist, 
and  if,  from  the  nature  of  the  case,  it  appears  to  be  in 
the  power  of  the  Defendant  to  raise  those  difficulties, 
this  Court  will  not  only  restrain  the   Defendant  from 

raising 


Strickland. 
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raisbg  the  difficulties,  but  will  assume  the  whole  juris-        1842. 

diction  over  the  case ;  and  if  this  were  so,  the  Plaintiff   ./"^^^^^ 

Strickland 

might  be  entitled  to  relief  on  this  bill.     But  there  is  no  v. 

sDch  general  rule;  there  are,  indeed,  some  particular 
cases  of  legal  right,  such  as  dower  and  partition,  in 
which  the  Court  has  assumed  a  general  jurisdiction, 
probably  in  consequence  of  the  difficulties  to  which  the 
Plaintiff  would  be  subjected  in  seeking  to  obtain  com- 
plete justice  at  law ;  but  in  other  cases,  the  Plaintiff  is 
to  shew  what  the  difficulties  are,  and  how  they  impede 
him  in  a  manner  contrary  to  equity,  and  his  bill  ought 
to  pray  to  be  relieved  from  them. 

In  this  case  the  bill  does  not  contemplate  any  pro- 
ceeding at  law ; — it  asks  for  no  assistance  in  any  trial, 
neither  by  the  production  of  any  deeds,  nor  by  injunction 
from  setting  up  outstanding  terms,  nor  in  any  other 
way ;  and  I  am  of  opinion,  that  as  the  Plaintiff  has  not 
shewn  an  equitable  title  —  as  it  appears  that  the  title  by 
which  he  claims  is  a  legal  title  —  as  he  asks  relief  in 
this  Court  on  the  foundation  of  the  equitable  title 
which  he  alleges  but  has  not  shewn,  and  does  not  ask 
for  the  assistance  of  this  Court  in  aid  of  any  proceeding 
at  law  to  recover  upon  a  legal  title,  he  is  not,  upon  this 
bill,  entitled  to  any  relief  here,  and  that  therefore  the 
bill  must  be  dismissed. 

Generally,  in  such  a  case  the  bill  should  be  dismissed 
with  costs;  but  having  read  the  plea  and  the  answer  of 
Sir  George  Strickland  to  the  original  bill,  and  his  plea 
and  answer  to  the  amended  bill,  and  observing  the 
mode  in  which  his  defence  has  been  conducted  in  the 
pleadings  and  the  allegations  made  in  the  answers,  I 
think  that,  as  against  Sir  George  Strickland^  the  bill 
must  be  dismissed  without  costs.  The  other  Defend- 
ants are  entitled  to  their  costs. 

Vol.  VI.  G  The 
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1842.  The  cross  bill  of  Sir  George  Strickland  must  be  dis- 

a"^^^^^      missed  without  costs. 
Strickland 

V. 

Strickland. 


J843.  BARKER  t;.  COCKS. 

Feb.  S3. 

A  testator,  XT  PON  the  marriage  of  James  NicoU  Morris  and 
gave  a  fund,       IJ,-.  rf»^»  i  j 

subject  to  the  Margaretta  Sarah  Cocks  a  settlement  was  made, 

life  interest  of  whereby  a  sum  of  17,000/.  3  per  cent.  Imperial  Annuities 

lllD   WTllCf   (O 

il.,  B,^  and       were  settled  on  the  husband  for  life,  with  remainder  to 

to  l^dlvi^ed    ^^  ^'^^^  '^^  ^^^^^  ^'^^^  remainder  to  the  issue,  and,  in 
between  them,  default,  as  the  husband  should  appoint. 
**  but  in  case 
of  the  decease 

of  C  without        There  was  no  child  of  the  marriage, 
leaving  lawful 
issue,"  he  ^ve 

her  one  third        James  NicoU  Morris,   by   his   will   dated  in    1823, 

between  A  *       w  ' 

and  B.  Held,   amongst  other  things,  expressed  himself  as  follows :  — 

that  upon  the    «« ^^j  ^  ^^  ^^  ^^^  ^f  17,000t  S  per  cent.  Imperial 

decease  of  the  ...  . 

wife,  C,  who     Annuities  now  subject  to  the  trusts  of  my  marriage  set- 

Hvinc  became  ^'®"™^"^  *"*^  *"y  "lonies  which  I  may  die  possessed  of  in 
absolutely  en-  the  Bank  stock  of  this  kingdom,  I  do  hereby  give  and 
third  of  the  bequeath  the  same,  from  and  after  the  decease  of  my 
fund.  said  wife,  unto  my  cousins  John  Bcmden  Morris  and 

Margaret  Penelope  Morris  and  my  sister-in-law  Eliza 
Jane  Cocks,  equally  to  be  divided  between  them,  share 
and  share  alike ;  but  in  case  of  the  decease  of  my  said 
sister-in-law  Eliza  Jane  Cocks,  without  leaving  lawful 
issue,  I  do  hereby  give  and  bequeath  her  third  part  of 
the  said  stocks,  funds,  and  securities  equally  between 
my  said  two  cousins  John  Bowden  Morris  and  Margaret 
Penelope  Moms,  and  to  their  respective  executors  and 
administrators.'* 

The 
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The  testator  died  in  1830.     His  widow,  MargdreUa 
^arah  Morris^  died  in  February  1842. 

By  this  bill,  Eliza  Jane  Cocks  (now  Eliza  Jane 
Barker)  claimed  to  have  one  third  of  the  fund  paid  over 
to  her. 
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Mr.  Plunkett  and  Mr.  Wickens,  for  the  Piaintifis,  cited 
Home  V.  Pillans  (a),  Galland  v.  Leonard  (i),  Monteilh  v. 
Nicholson  (c\  GriffUhs  v.  Smith  (rf),  BeU  v.  Phyn  (^),  and 
see  Davenport  v.  Bishqpp.  (g) 

Mr,  Glasse,  for  J.  B.Morris  BxidM.  P.  Morris;  Tilson 
V.  Jones  (h\  Smart  v.  Clarh  (i) 


Mr.  Bates,  for  the  trustee. 

The  Master  of  the  Rolls. 

I  think  that  the  Plaintiffs  are  entitled.  The  first  object 
of  the  testator  was  that  the  three  legatees  should  enjoy 
the  property,  share  and  share  alike ;  each  was  to  have  an 
equal  advantage  with  the  others ;  but  as  to  the  one  third 
part  of  Eliza  Jane  Cocks^  there  is  a  gift  over  to  the  other 
two  in  case  of  her  decease  without  leaving  lawful  issue. 
The  question  is,  to  what  period  of  time  does  this  event 
relate.  If  you  make  the  dying  without  leaving  lawful 
issue  refer  to  the  period  anterior  to  the  death  of  the 
tenant  for  life,  you  carry  into  effect  the  primary  inten- 
tion of  the  testator  to  divide  the  fund  amongst  the 
three,  share  and  share  alike. 


(a)  2  MyL^K.  15. 

(b)  1  Swan,  161. 

(c)  9  Keen,  719. 
trf)  1  Ves.'jun.  97. 


(e)  7  Ves.  452. 

(g)  2  F.  4-  Col.  (C.  C.)  463. 

(A)  1  R.^M,  553 

(t)  3  Ruu,  365. 
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Augutt  1. 


A  creditor 
against  two 
estates  for  the 
same  debt,  is 
entitled  to  re- 
ceive divi- 
dends on  the 
full  amount 
from  both 
estates,  until 
he  has  been 
satisfied  his 
debL 


BONSER  t;.  COX. 

rWlHE  Master  of  the  Rolls. 

This  suit  was  instituted  for  the  administration  of  the 
estate  of  John  Cox  deceased,  for  the  benefit  of  his  ere- 
ditors. 

Sir  Joseph  Lock,  who  had  been  partner  with  Thonuu 
Richard  Walkery  was  a  creditor  of  John  Cox  to  the 
amount  of  3200/.,  for  the  payment  of  which  he  claimed 
a  lien  on  a  sum  of  2982/.  stock,  standing  in  the  name  of 
the  Accountant-General  of  this  Court,  to  the  account  of 
the  testator's  leasehold  estate. 


He  had  also  a  claim  on  a  bill  of  exchange  to  which 
John  Cox  and  others  were  parties. 

And  he  had  a  collateral  security  from  Ferdinando  Cox 
and  his  wife,  who  transferred  30/.  Long  Annuities  into 
the  names  of  Lock  and  Walker^  as  a  guarantee  for  any  loss 
which  they  might  incur  in  and  about  the  transactions 
with  John  Cox. 

Sir  Joseph  Lock  established  his  lien  on  the  fund  in 
this  Court  Tiie  fund  was  ordered  to  be  sold,  and  the 
money  to  be  applied  in  reduction  of  the  debt;  and 
it  was  ordered,  that  Sir  Joseph  Lock  should  stand  as  a 
creditor  on  the  general  assets  of  John  Cox  for  the  balance 
and  for  his  costs.  The  balance  and  costs  having  been 
ascertained.  Sir  Joseph  Lock  was,  under  the  order,  ad- 
mitted a  creditor  for  459/.  195.  4(/. 


Since 
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Since  his  being  admitted  creditor  for  this  sum,  he  has  1842. 
sold  the  Long  Annuities  assigned  to  him  as  a  guarantee, 
and  incurred  some  costs  on  account  thereof;  and  he  has 
received,  as  a  dividend  on  the  estate  of  a  bankrupt  who 
was  party  to  the  bill  of  exchange  on  which  John  Cox 
was  liable,  the  sum  of  22/.  125. 

This  petition  prays  that  the  money  received  in  respect 
of  the  Long  Annuities  may  be  first  applied  in  payment  of 
any  costs  which  Sir  Joseph  Lock  may  be  entitled  to  have 
paid  thereout;  and  that  the  residue  thereof,  together 
with  the  sum  of  22/.  125.,  may  be  applied  in  satisfaction 
or  reduction  of  the  459/.  195. 4{/.,  for  which  he  has  been 
admitted  a  creditor  against  the  estate  of  John  Cox. 

I  am  of  opinion  that  the  petitioner  is  not  entitled  to 
this  relief.  The  SOL  Long  Annuities  were  a  collateral 
security,  and  the  produce  is  to  be  applied  in  payment  of 
what  Sir  Joseph  Lock  shall  lose  in  respect  of  the  trans- 
actions in  question  and  certain  costs.  It  is  not  to  be 
applied  in  exoneration  of  the  estate  of  John  Cox.  What- 
ever may  be  received  by  Sir  Joseph  Locky  and  applied 
otherwise  than  according  to  the  guarantee,  he  will  be 
answerable  for  to  Ferdinando  Cox  and  wife,  or  those 
claiming  under  them. 

And  as  to  the  22/.  1 25.,  if  it  be  obtained,  as  was  stated 
at  the  bar,  from  the  estate  of  a  person  who  was  party  to 
a  bill  of  exchange  to  which  John  Cox  was  also  a  party, 
^T  Joseph  Lock  is  entitled  to  payment  of  dividends  out 
of  both  estates  till  his  whole  debt  is  satisfied ;  he  is  not 
to  receive  more  than  one  satisfaction ;  but,  until  he  is 
satisfied,  he  may  stand  as  a  creditor  against  the  estate  of 
John  CoXf  and  also  against  the  estate  of  Richard  William 
JchnsoUj  and  receive  dividends  from  both. 

Dismiss  the  petition  with  costs,  (a) 

(a)  See  Ex  parte  fVUdman,  1  Atk.  109.,  and  In  re  Pluwrner^ 
1  nUlipt,  56. 
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March  1,2.        CHOLMONDELEY  t;.  Lord  ASHBURTON. 


A  widow,  as 
such, cannot 
take  under  a 
limitation  to 
the  next  of 
kin  of  her  hus- 
band accord- 
ing to  the 
statute  of 
distributions. 
In  a  mar- 
riage settle- 
ment, the 
ultimate  limi- 
tation of  a 
fund  was  to 
such  persons 
^  as  would, 
at  the  de- 
cease of  the 
husband,  be 
entitled  to 
his  personal 
estate,  as  his 
next  of  kin, 
according  to 
the  statute 
for  the  dis- 
tribution of 
personal 
estate  of  per- 
sons dying 
intestate,  if 
the  husband 
had  died  in- 
testate with- 
out having 
been  mar- 
ried to  il.," 
his  wife.   The 
wife  died,  and 
the  husband 
married  again 
and  died : 
Held,  that 
his  widow 
took  nothing 
under  this 
limitation. 


X  TPON  the  marriage  of  George  James  Cholmondeley 
^^  with  Catherine  Francis^  his  second  wife,  a  sum  of 
10)000/.  belonging  to  the  former  was  settled  upon  the 
husband,  wife,  and  the  children  of  the  marriage ;  and  in 
case  of  there  being  no  children  (which  happened)  the 
fund  was  to  be  held  on  the  trust  following: — ^'  In  trust 
for  such  person  or  persons  as  would,  at  the  decease  of 
the  said  George  James  Cholmondeley^  be  entitled  to  bis 
personal  estate,  as  his  next  of  kin  according  to  the  sta- 
tutes for  the  distribution  of  personal  estate  of  persons 
dying  intestate^  if  the  said  George  James  Cholmondeley 
had  died  intestate  without  having  been  married  to  the 
said  Catherine  Francis.^* 

There  were  no  children  of  the  marriage.  George 
James  Cholmondeley  survived  Catherine  his  wife,  and 
contracted  a  third  marriage  with  the  Defendant  Mary 
Elizabeth  Townsend  (now  Countess  of  Romney).  He 
died  in  1850,  leaving  two  children  his  next  of  kin,  viz. 
the  Plaintiff,  the  only  surviving  issue  of  his  first  mar- 
riage, and  the  Defendant  Frances  Sophia  Ckolmondeleyy 
the  only  issue  of  his  third  marriage. 

The  question  in  the  cause  was,  whether,  under  the 
ultimate  limitation,  the  widow  of  George  James  Choi-- 
mondeley  was  entitled  to  participate  in  the  10,000/.,  or 
whether  it  belonged  exclusively  to  his  children,  as  his 
sole  next  of  kin. 

Mr.  Pembet-ton  and  Mr.  Tripp  for  the  Plaintiif ;  and 

Mr. 
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Mr.  Kinderdey  and  Sir  Walter  Riddell^  in  the  same 
interest,  contended  that  the  wife  was  not  of  the  blood 
or  kindred  of  her  husband,  and  could  not  therefore  take 
under  a  limitation  to  his  next  of  kin. 

They  cited  Withy  v.  Marbles  (a),  Watt  v.  Watt  (6), 
Ganick  v.  Lord  Camden  {c\  ElmsUy  v.  Young,  {d)  21 
Hen.  8.  c.  5.  s.  S.,  and  22  &  2S  Car.  2.  c.  10. 

Mr.  Turner  and  Mr.  Stintonj  contra^  argued  that  the 
widow  of  the  third  marriage  was  entitled  to  share  in  the 
fund.  They  cited  Hardwick  v.  Thurston  (e),  Bailey  v. 
Wrighi.  (g) 

Mr.  WUliams  for  an  executor. 
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Cholmon- 

DELEY       • 

Lord 

ASRBURTON. 


The  Master  of  the  Rolls. 

Cases  of  this  kind  are  never  quite  satisfactory,  in 
consequence  of  the  popular  meaning  which  in  com- 
mon parlance  is  attached  to  the  words  *^  next  of  kin 
according  to  the  statute.'' 

If  the  words  **  next  of  kin  **  had  been  omitted,  I 
should  have  no  doubt  that  the  widow  would  be  then  en- 
titled ;  but,  having  been  inserted,  I  must  give  them  full 
legal  efiect,  and  look  for  the  persons  whom  the  law  de- 
signates by  that  expression.  I  find  that  the  wife  is  not 
one  of  the  next  of  kin.  The  whole  is  given  amongst 
the  next  of  kin,  and  the  two  children  are  therefore  en- 
titled if  it  be  the  fact  that  there  were  no  children  of  the 
second  marriage,  and  no  appointment.  Those  facts  must 
be  ascertained. 


(a)  4  Beaoan^  358. 
\b)  3  Fes.  244. 
(c)  14  Fes.  372. 


{dfS  Myl.  4>  Keen^  8S.  780. 
\e)  4  Ruts.  380. 
\g)  18  Fes.A9. 
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1843. 


Match  \5,\S. 


The  Earl  of  LICHFIELD  v,  BOND. 


Where  a 
Plaintiff,  by 
his  bill,  seeks 
a  discovery 
of  matters 
which  might 
subject  the 
Defendant  to 
a  criminal 
prosecution, 
and  also  seeks 
other  legiti- 
mate disco- 
very, it  IB  his 
duty  to  sepa- 
rate the  two ; 
for  if  they  be 
so  mixed  up 
or  connected, 
that  either  by 
inference  or 
exclusion 
they  may 
lead  to  a  dis- 
closure which 
might  subject 
the  Defendant 
to  prosecu- 
tion, he  is  not 
bound  to 
answer  any 
portion  of  it* 


THHE  bill  in  this  cause  prayed  the  deliveiy  up  of  two 
-*•    bills  of  exchange,  alleged  to  have  been  given  for 
gambling,  and  br  an  injunction  to  restrain  an  action  at 
law  brought  by  the  Defendant  thereon. 

The  bill  was  filed  in  November  1842,  and  stated^ 
"  that  the  Defendant  Joseph  Bond  of  No.  S*.,  St.  James's 
Street^  in  the  county  of  Middlesex^  for  some  time  pre- 
viously to  and  on  the  26th  day  of  July  1841,  kept  a 
gambling-house  for  playing  at  illegal  games  of  chance 
and  hazard  at  No.  54.  St.  James's  Street  aforesaid." 

That  the  Plaintiff  lost  800/.  '<  at  play  and  gambling 
in  such  illegal  games  of  chance  and  hazard,  at  the  said 
gambling-house;"  that  *'in  consideration  of  the  money 
so  lost,  and  of  money  alleged  to  have  been  lent  to  him 
for  payment  of  such  losses,"  the  Plaintiff  accepted  and 
delivered  to  the  Defendant  the  bills  in  question ;  and 
that  the  Defendant  had  commenced  an  action  at  law 
against  the  Plaintiff  on  such  bills  of  exchange. 

The  bill  further  stated,  that  the  Defendant  pretended 
that  the  bills  had  been  given  for  good  and  valuable  con- 
sideration, whereas  the  Plaintiff  charged  the  contrary ; 
and  it  charged  that  the  Defendant  *'  ought,  by  his 
answer,  to  set  forth  in  particular  what  consideration^ 
and  whether  in  money  or  money's  worth,  and  if  in 
money,  in  what  bills,  notes,  or  other  form,  stating  the 
dates,  numbers,  amotlnts,  and  particulars,  of  all  such 
bills,  notes,  or  other  orders  or  securities  for  money; 
and  if  in  money's  worth,  stating  in  particular  the  pro- 
perty, 
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P^^ty,  articles,  and  things,  with  their  respective  descrlp- 
^^ns,  values,  and  amounts,  and  from  whom  obtained  by 
^^»n,  he  gave   for  the   said  bills  respectively,  and  to 
^l)om,  and  on  what  day,  and  time  of  the  day,  and  in 
^liat  places,  and  in  whose  house,  and  in  whose  pre- 
^^nce  respectively,  stating  the  names,  places  of  residence, 
^ijd  description  of  every  person  there  present  when  he 
ive  such  consideration."     It  charged,  that  if  the  said 
Joseph  Bond  gave  any  consideration  for   the  bills  or 
either  of  them,  it  was  but  a  nominal  and  inadequate 
^Consideration,  and  given  colourably;  and  that  if  any 
o-onsiderable  amount  was  paid,  it  or  the  greater  or  some 
part  thereof  was  paid  back  again,  or  in  some  manner 
returned,  satisfied,   accounted  for,   or  secured,  or  an 
^qaivalent  or  nearly  an  equivalent  therefore  was  re- 
turned to  Joseph  Bond^  or  some  person  or  persons  con- 
viected  with  him,  or  the  same  was  lent  for,  and  applied 
'With  the  knowledge  of  Jbsd'/'A  Bond^  in  payment  of  losses 
by  gambling,  and  for  the  purpose  of  unlawful  gambling; 
A^d  that  no  portion  thereof  was  advanced,  or  in  any 
manner  applied  for  the  lawful  purposes  of  the  Plaintiff. 


184S. 


The  Earl  of 
Lichfield 

V. 

Bond. 


That  the  Defendant  was  not  in  the  habit  of  receiving 
bills  of  exchange  in  his  trade,  and  that  he  ought  tp  set 
forth  what  was  and  is  the  course  and  nature  of  his  busi- 
ness and  transactions,  but  that  he  was  engaged  in  bill 
transactions   for  the  accommodation  of  persons  gam- 
bling and  playing  at  games  at  hazard  and  chance,  and 
in  bills,  notes,  and  securities  for  money  lost  and  won  at 
play,  and  for  money  lent  or  advanced  for  payment  of 
money  lost  at  play,  and  to  be  used  for  gambling,  and 
other  such  purposes.     The  bill  also  charged,  that  the 
l>efendant  kept  books  in  which  were  entries  relating  to 
the  winnings  and  losses  in  his  house. 


These 


90 


CASES  IN  CHANCERY. 


184S. 


TheEarl  of 
Lichfield 

V, 

Bond. 


These  and  other  similar  statements  and  charges  were 
interrogated  in  the  usual  manner,  and  the  Defendant 
was  required  to  answer  them. 

The  Defendant,  by  his  answer,  merely  stated  that  the 
Plaintiff  had  accepted  the  bills  in  question «  and  ddi- 
vered  them  to  the  Defendant,  who  had  commenced  an 
action  thereon ;  and  with  the  exception  of  the  bills  and 
the  proceedings  in  the  action,  he  denied  the  possession  of 
any  documents  ^'  in  the  bill  mentioned,  and  in  his  answer 
answered  unto;"  and  *^  without  admitting  the  truth  of 
any  of  such  matters,  he  declined  to  answer  any  of  the 
other  matters  in  the  said  bill  mentioned,  and  inquired 
after  and  not  thereinbefore  answered  unto,  the  Plaintiff, 
as  the  Defendant  was  advised  and  submitted  and  hum- 
bly insisted,  not  being  entitled  to  any  answer  thereto 
from  the  Defendant." 


The  Defendant  having  wholly  omitted  to  answer  the 
other  parts  of  the  bill,  the  Plaintiff  took  twenty-two 
exceptions  for  insufficiency,  which  the  Master  however 
disallowed ;  and  the  cause  now  came  on  upon  exceptions 
taken  by  the  Plaintiff  to  the  Master's  report 

Mr.  Pemberton  and  Mr.  Willcock^  for  the  Plaintiff,  in 
support  of  the  exceptions. 

It  is  clearly  settled  that  this  Court  has  jurisdiction  to 
order  securities  given  for  money  lost  at  play  to  be  de- 
livered up ;  Rawden  v.  SAadwell  (a),  fVynne  v.  Callafi" 
der  (b) ;  and  it  has  the  power  of  compelling  a  discovery 
necessary  for  proving  the  Plaintiff's  case;  Andraos  v. 
Berry,  (c) 

The 


(a)  Ambler,  869 
{b)  1  Ruts.  295. 


(c)  5  AnttrtUher,  654. 
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T^lie  reason   the  Defendant   objects    to  answer  iS| 

^'^^oause  he   may  be  subject  to  penalties,   but  where 

^^^    time  limited  for  suing  for  the  penalties   has  ex- 

P^^^,  a  Defendant  is  bound  to  answer,  and  can  no 

longer  claim  any  protection ;  Parkhurst  v.  Lcmten  (a), 

T^e  Corporation  of  Trinity  House  v.  Burge.  (6)     In  this 

Case  the  time  has  expired,  31  Eliz,  c.  5.  s.  5. 
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The  Earl  of 

LiCHFIBLO 

Bond. 


The  Statute  of  Ann  (c)  enacts,  that  persons  liable  to 

be  sued  shall  be  compellable  to  answer  on  oath,  and 

this  act  has  been  extended  by  the  act  of  George  the 

Second  (d)y  which  enables  a  party  to  have  relief  as  well 

as  discovery  in  equity. 

The  statement  of  the  Defendant's  keeping  a  gaming- 
house is  merely  descriptive,  and  forms  no  part  of  the 
equity  relied  upon  as  the  foundation  for  the  relief  claimed 
by  the  Plaintiff.  The  principal  part  of  the  matter  which 
is  unanswered  has  no  relation  whatever  to  that  fact. 
The  Defendant  is  bound  to  set  forth  the  consideration 
given  for  the  bills,  &c. 


Lastly,  the  objection  to  answer  is  not  properly  taken. 
The  Defendant  does  not  state  that  the  discovery  will 
render  him  liable  to  any  penalty. 

Mr.  G.  Turner  and  Mr.  Toller^  contrd. 

The  keeping  of  a  gaming-house  is  an  offence  at  common 
law,  for  which  the  Defendant  might  be  indicted,  TTie 
King  v.  Rogier.  {e)  The  answer  of  the  Defendant  to 
these  interrogatories,  would  all  tend  to  lead  a  jury  to 
the  conclusion  that  the  Defendant  was  guilty  of  that 

offence. 


(a)  1  Mer»  400. 

lb)  2  5im.  411. 

(c)  9  Ann,  c.  1 4.  t,  3. 


(d)  18  G.  2.  c.  34. 

(e)  1  Bar,  Sf  C.  272. 
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184S. 


The  Earl  df 

Ll€HPIELl» 
V, 

Bond. 


ofience.  Where  an  answer  would  render,  or  tend  to 
render  a  party  liable  upon  a  criminal  matter,  he  is  not 
bound  to  answer  the  facts,  or  any  link  in  the  chain  of 
proof;  Paxton  v.  Douglas  (a),  Maccallum  v.  Turtoti  (6), 

Sauthall  V. (c),  Glynn  v.  Houston  (rf).  The  Earl  of 

Suffolk  V.  Green,  (e) 

This  is  not  a  proceeding  under  the  statute  of  Ann^ 
brought  within  the  three  months,  and  that  statute  does 
not  relieve  the  Defendant  from  the  penalties  attached  to 
the  common  law  offence  for  keeping  a  gaming-house. 

If  any  of  the  interrogatories,  taken  alone,  might  be 
safely  answered;  yet  in  this  case  they  are  so  connected 
with  the  imputed  offence,  that  it  would  be  impossible  to 
answer  them  with  safety.  They  exhaust  all  lawful  con- 
sideration for  the  bill,  and  leave,  by  inference,  that 
connected  with  the  gaming-house.  It  was  the  duty  of 
the  Plaintiff  so  to  have  framed  his  pleadings  as  to  keep 
the  two  separate. 

Mr.  Pemberton^  in  reply. 


The  Master  of  the  Rolls. 

Having  regard  to  the  particular  relief  sought,  and 
disregarding  some  of  the  objectionable  allegations  con- 
tained in  the  bill,  it  appears  to  me,  that  several  of  the 
questions  comprised  in  the  interrogating  part  are  such 
as  tlie  Defendant  might  lawfully  be  required  to  answer, 
but  that  is  not  the  question  here.  The  question  to  be 
determined  is,  whether,  upon  this  bill,  framed  as  it  is, 

and 


(a)  16  Ves.  259.,  and  19  Vet, 
225. 

{h)  2  y.^  Jer.  183. 


(c)  Younge,  308. 

(d)  1  Keen^  329. 
{e)  1  Atk.  450. 
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^  containing  the  allegations  which  it  does  contain,        iB4S. 

^  Defendant  is  bound  to  answer  all  or  any  of  these    -!l^tf^^ 
q^  ^  The  Earl  of 

Boko* 
1  cannot  conjecture  what  reason  induced  the  Plaintiff 

insert  some  of  the  allegations  contained  in  this  re- 
^^rd.  The  fact  that  the  Defendant  kept  a  gambling- 
l^ouse  at  No.  54^  &•  Jameses  Street^  is  certainly  not  the 
foundation  for  the  relief  prayed,  yet  the  first  thing 
l^ositively  stated  in  the  bill  is,  that  this  Defendant 
for  soaie  time  previously  to,  and  on  the  26th  of  July 
1S4p1,  kept  a  gambling- house  for  playing  at  illegal 
at  No.  54.  St.  Jameses  Street.  This  is  not  a  mere 
ion  of  the  Defendant's  house,  or  of  where  he  is 
be  found,  but  a  distinct  and  positive  allegation, 
at  the  time  stated  the  Defendant  kept  a  gambling* 
for  playing  at  illegal  games.  This  undoubtedly 
an  indictable  offence,  and  is  one  most  pernicious 
society.  There  is  scarcely  any  offence  which  leads 
greater  mischief,  yet  by  this  bill  the  Defendant  is 
charged  with  having  committed  it  The  next  alle- 
^atidn  in  the  bill  is,  that  the  Plaintiff  lost  800/.  by 
flaying  and  gambling  at  such  illegal  games  at  the  said 
gambling-house,  and  these  bills  of  exchange  are  then 
connected  with  the  illegal  transactions  which  took  place 
at  this  house.  The  bill  goes  on  to  charge  a  great 
variety  of  circumstances  relating  to  the  bills,  which  are 
calculated  to  obtain  from  the  Defendant  the  discovery, 
either  that  this  was  a  gambling-house  kept  by  the  De- 
fendant, or  to  exhaust  all  other  means  by  which  the 
Defendant  might  have  obtained  the  bills,  and  all  other 
^alid  considerations  for  them,  and  so  leave  the  neces- 
sary inference  (every  thing  else  being  excluded),  that 
thifi  was  a  gambling  transaction,  and  as  the  Plaintiff 
^ays,  committed  at  this  house. 

It 


Bond. 
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184>S.  It  is  perfectly  true,  as  has  been  argued  that  this, 

^^^v^^^  in  reality,  is  not  the  foundation  for  the  relief.  It  is 
lacHFiBLD.  impossible  to  conjecture  why  it  was  inserted ;  but  there 
is  the  statement  standing  upon  this  record  in  con- 
nection with  a  great  variety  of  others,  and  a  discovery 
required  of  these  matters  which  more  or  less  directly 
tend  to  shew  that  this  was  a  gambling  transaction 
committed  in  this  very  gambling-house.  Now  I  can- 
not help  thinking,  that  in  a  case  of  this  sort  there 
may  be  just  and  legitimate  grounds  for  seeking  relief 
and  discovery  and  yet  there  are  circumstances  in 
respect  of  which  discovery  ought  not  to  be  sought,  and 
which  the  Defendant  is  not  bound  to  give. 

It  is  the  duty  of  the  Plaintiff  in  framing  his  record, 
and  in  asking  for  discovery,  to  separate  the  matters  to 
which  he  is  entitled  to  an  answer,  from  those  which  he 
cannot  l^ally  call  upon  the  Defendant  to  discover.  My 
attention  has  not  specifically  been  called  to  all  the  in- 
terrogatories, and  pending  an  argument,  it  is  impos- 
sible to  read  them  through  with  that  attention  which 
a  case  of  this  kind  requires;  but  my  impression  is, 
that  the  subjects  in  respect  of  which  discovery  might 
have  been  legitimately  asked  for,  and  which  the  De- 
fendant was  bound  to  give,  are  more  or  less  mixed  up 
with  interrogatories  and  questions,  which  the  Defendant 
is  not  bound  to  answer,  for  if  answered,  they  might 
lead  to  discovery  tending  to  subject  him  to  prosecution 
for  penalties.  I  think  that  this  ought  not  to  have  been 
done.  If  upon  looking  at  the  interrogatories,  and  the 
statements  on  which  they  are  founded,  I  find  inter- 
rogatories quite  distinct  and  independent  from  the 
criminal  matter,  it  may  be  right  to  call  upon  the  De- 
fendant to  answer  them ;  but  if  they  are  not  distinct  and 
independent,  which  I  think  is  the  case  with  regard  to 
Xhose  to   which    my  attention    has   been    particularly 

called^ 
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called)  but  are  mixed  up  with  other  matters,  or  so  con- 
nected with  them,  either  by  way  of  inference,  or  by  way 
of  exclusion,  that  they  might  lead  to  a  disclosure  of  cir- 
cumstances which  would  subject  this  Defendant  to  be 
P^'^^secuted  for  the  offence  with  which  he  is  charged, 
^en  I  think  the  doctrine  of  this  Court  would  induce 
^e  to  say  that  these  exceptions  to  the  Master's  report 
'^Ust  be  overruled. 
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I  will  look  over  the  bill.  If  I  find  any  interrogatories 
distinct  and  unconnected  with  the  criminal  matter,  I  will 
niaition  it  to-morrow;  if  not,  the  exceptions  to  the 
Master's  report  will  be  overruled. 


T^e  Master  of  the  Rolls. 

I  have  read  over  the  bill  in  this  case,  and  I  find  that 
the  charge  of  the  offence  is  more  intimately  connected 
with  all  the  discovery  sought,  than  I  collected  during 
the  argument.  The  exceptions  must,  therefore,  be 
overruled,  (a) 

(a)  See  Lee  v.  Read^  S  Beavan,  381.,  and  The  AUorney^Genertd 
w»  Lucas,  S  Hare,  S66. 
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Dec.  29. 


COTTON  t;.  COTTON. 


At  the  instance 
of  the  mort- 
gagee of  the 
rerenion, 
the  Court  de- 
clined making 
a  ftop  order 
on  deeds 
brought  into 
the  Master's 
office  under  a 
decree. 


^T^HIS  was  a  petition  for  the   common  stop   order 
on  funds  in  Court,  and  that  the  deeds  might  not 
be  delivered  out  of  the  Master's  office  without  notice  to 
the  Petitioner. 

Under  a  will,  A.  M.  Cotton  was  entitled  to  the  rents 
of  the  property  durante  viduitatej  and  under  the  decree 
in  this  cause  requiring  the  production  of  all  deeds  &c. 
before  the  Master,  the  deeds  in  question  bad  been 
produced  under  a  warrant  of  the  Master. 

The  Petitioner  was  a  mortgagee  of  the  reversion  of 
the  fund  and  of  the  estate,  and  the  only  question  was^ 
as  to  his  right  to  a  stop  order  on  the  deeds. 

Mr;  Stratton  argued,  that  as  the  deeds  had  been 
brought  into  Court  ^'for  the  avoiding  of  all  perils,  and  the 
indifierent  custody  of  them,"  Dixies  v.  Hillary  {a)^  the 
incumbrancer   on   the   reversion  was  entitled  to  have 

■ 

them  secured  for  his  benefit,  or  at  least  to  an  order 
that  they  should  not  be  parted  with  without  notice 
to  him. 


The  Master  of  the  Rolls  said,  that  the  deeds  had 
been  brought  into  Court  under  the  decree,  and  merely 
for  the  purposes  of  the  suit.  That  it  would  produce 
great  complication  to  make  such  an  order,  and  that  as 
there  seemed  no  authority  for  it,  he  must  decline 
making  one. 

(a)  CViry,  SG. 
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CALVERT  V.  GODFREY.  Bee. «. 

1843. 

TN  this  casei  Miss  Watson,  the  purchaser  of  a  o^pjjr*-  Mtrcki'i^.' 
-^  hold  estate  under  the  decree  of  the  Courti  by  pAi-  TbeCourihiu 
tion,  prayed  to  be  discharged  from  her  purchase^  on  th^  °o  sdltheSLl 
ground  that  there  was  no  jurisdiction  to  order  the  estate  ^^te  of  an  ' 

to  be  sold,  and  of  certain  alleged  defects  of  title.  concert  it^ 

iipon  the 
notion  that  it 
The  estate  belonged  to  Mr.  Charles  Calvert^  who  died  wouM  bie 

intestate  in  the  month  oi  September  1832.     At  the  time  **^^^'proL 
of  his  death,  he  was  a  trader  subject  to  the  bankrupt  perty  is  Bold 
laws,  and  was  entitled  to  certain  freehold  and  copyhold  cree^and  there 

estates,  and  to  a  large  personal  estate.  is  jurisdiction 

to  sell,  mere 
irregularities 

He  was  also  largely  indebted,  and  was  liable  to  the  *"^  ^ttot%  in 

°    '  the  proceed- 

performance  of  covenants,  the   performance  of  which  ings  will  not 
might,  after  his  death,  have  been  enforced  as  against  his  J^^  or^g.^ 

copyhold  estates.  vent  a  good 

title  from 
being  made 

For  the  purpose  of  this  application,  and  under  the  ^^^^^  ^^^ 

decree, 
circumstances,  the  Court  thought  that  it  ought  to  as-      a  purchaser 

same  that  the  intestate's  freehold,  copyhold,  and  per**  ""''erade. 

'      /•'         ;  ^        cree,  to  whom 

sonal  estates  were,  in  the  aggregate,  insufficient  for  the  a  good  title 

«^a«»mA»f  CO"***  "ot  be 
payment  made.dis. 

charged  from  his  purchase,  with  his  costs,  charges,  and  expences,  including  the 
costs  of  his  petition  to  be  discharged. 

A  trader  who  had  freehold,  copyhold,  and  personal  estate,  died  in  September  1839, 
leaving  an  infant  heir.  His  estate  was  insufficient  to  pay  his  debts  and  charges. 
His  partners,  however,  by  deed,  took  upon  themselves  to  pa^  all  the  debts,  and 
•ecured  the  principal  part  of  his  property  for  his  family.  A  suit  was  instituted  for 
carrying  the  deed  into  execution,  and  the  Master  found  that  it  would  be  tor  the 
benefit  of  the  in&nt  heir,  that  the  real  estate  should  be  sold  and  applied  in  the  manner 
mentiuned  in  the  deed.  A  decree  was  made  for  sale,  and  the  infant  was  declared  a 
trustee  within  the  1  W»  4.  c.  60.  Held,  that  a  sale  under  the  decree  could  not  be 
enforced;  that  the  Court  had  no  jurisdiction  to  order  the  sale;  that  the  infant  was 
not  a  trustee  within  the  act ;  that  the  purchaser  was  not  bound  to  wait  till  the  error 
was  corrected,  and  the  Court  therefore  discharged  him  with  his  costs,  charges,  and 
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payment  of  all  his  debts  and  Jiabilities,  and  consequently, 
that  if  the  estate  had  been  administered  under  the  strict 
rules  of  law  and  equity,  the  whole  would  have  been  sold 
and  disposed  of,  the  debts  and  liabilities  would  have 
been  but  in  part  satisfied,  and  nothing  would  have  been 
left  for  the  intestate's  heirs  and  next  of  kin,  and  that 
this  would  have  been  the  result  of  a  regular  proceed- 
ing to  sell  and  marshal  the  assets  for  payment,  as  far  as 
they  would  extend,  of  all  the  debts  and  liabilities. 


In  this  state  of  things,  and  soon  after  the  intestate's 
death,  his  surviving  partners  proposed  an  arrangement 
for  the  full  payment  of  all  his  debts,  and  for  securing  a 
provision  for  his  family,  and  for  the  purpose  of  carrying 
this  arrangement  into  effect,  a  deed,  dated  the  15th  day 
of  May  1833,  was  executed. 


By  this  deed,  after  reciting  that  the  whole  real  and 
personal  estate  would  fail  very  short  of  answering  the 
debts  and  liabilities,  it  was  further  recited,  that  the  sur^ 
viving  partners,  out  of  regard  to  the  memory  of  the  in- 
testate, and  the  interest  of  his  family,  proposed,  that  such 
measures  should  be  taken,  that  the  whole  of  the  real  and 
personal  property  (exclusive  of  his  share  in  the  partner* 
ship  effects  and  property,  and  exclusive  of  a  life  estate 
which  belonged  to  his  widow),  should  be  secured  and 
applied  for  the  benefit  of  his  family,  and  that  the  whole 
of  his  debts  should  be  paid  in  full  out  of  the  capital 
and  property  of  the  partnership,  or  by  the  surviving 
partners;  and  after  further  reciting,  that  the  freehold 
estates  were  liable  to  the  payment  of  the  simple  contract, 
as  well  as  the  specialty  debts,  and  that  by  marshalling 
the  assets,  the  copyhold  estates  might  be  applied  towards 
satisfaction  of  an  annuity  of  1700/.,  which  the  intestate 
had  covenanted  to  pay  to  his  widow ;  and  that  such  pro- 
vision as  therein  mentioned  was  made  for  payment  of  all 

the 
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the  debts,  it  was  agreedi  that  the  freehold,  copyhold, 
and  personal  estate  of  the  intestate  (with  such  exception 
as  therein  mentioned),  so  far  as  by  law  might  be  done, 
should  be  sold  under  the  direction  of  a  Court  of  Equity, 
and  that  the  money  to  arise  from  the  sale  should  be  in- 
vested in  the  purchase  of  stock,  and  the  dividends  ap- 
plied towards  payment  of  the  annuity,  according  to  the 
intestate's  covenant ;  and  that  after  the  widow's  death, 
the  capital  should  be  divided  equally  among  the  children. 
The  surviving  partners  were  to  apply  the  amount  of  the 
intestate's  interest  in  the  partnership  assets,  as  far  as  it 
would  extend,  in  satisfaction  of  all  his  debts,  and  they 
engaged,  personally,  to  pay  all  the  debts  which  could 
not  be  80  satisfied ;  and  they  further  engaged,  personally, 
to  satisfy  so  much  of  the  widow's  annuity  as  the  other 
means  contemplated  by  the  deed  were  insufficient  to  pay, 
and  that,  whether  the  estates  could  be  sold  or  not ;  and 
they  also,  by  way  of  free  gift,  made  a  further  provision 
of  12,000/.  for  the  children ;  and  it  was  arranged,  that  a 
suit  in  equity  should  be  instituted  for  the  purpose  of 
carrying  the  arrangement  into  e£Fect. 


1843. 


Calvert 
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Godfrey. 


A  bill  was  accordingly  filed,  on  the  7th  of  June  1833, 
by  the  widow  and  two  of  the  children  of  the  intestate, 
alleging  that  it  would  be  beneficial  to  the  children  and 
all  persons  interested  in  the  estate  that  the  arrange- 
ment should  be  carried  into  effect.  It  prayed,  that  an  ac- 
count might  be  taken  of  the  intestate's  personal  estate:  — 
that  a  proper  fund  might  be  set  apart  to  answer  the 
annuity  of  1700/.  due  to  the  widow:  —  that,  if  neces- 
sary, the  real  estate  might  be  sold,  for  the  purpose  of 
raising  such  fund :  —  that  the  debts  of  the  intestate 
might  be  paid  out  of  the  personal  estate,  as  far  as  was  con- 
sistent with  the  deed  of  arrangement,  in  a  due  course  of 
administration :  —  that  it  might  be  ascertained,  whether 
it  was  for  the  benefit  of  the  children  that  the  deed  should 
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be  carried  into  effect,  and  in  that  case,  that  the  sur- 
viving partners  of  the  intestate  might  be  ordered  speci- 
Bcally  to  perform  the  stipulations  in  the  deed :  —  that 
it  might  be  declared,  that  the  freehold  and  copyhold 
estates  of  the  intestate  were,  under  the  settlement  made 
on  his  marriage,  charged  with  and  subject  to  the  pay- 
ment of  the  annuity  of  1700/*,  thereby  provided  for  his 
widow  for  her  jointure :  —  that  it  might  be  inquired 
of  what  freehold  and  copyhold  estate  the  intestate  died 
seised  or  entitled,  and  to  which  of  his  children  the  saoie 
had  descended: — that  proper  directions  might  be  given 
for  the  sale  of  the  freehold  and  copyhold  estates  of 
the  intestate,  or  such  part  thereof  as  the  Court  should 
direct,  and  for  the  payment  of  his  debts,  and  the  mar- 
shalling and  application  of  his  assets  and  real  and  per- 
sonal estates,  for  the  benefit  of  his  creditors  and  the 
other  parties  interested  therein,  and  for  other  and  con- 
sequential relief. 


By  the  decree,  dated  the  24th  of  Jidy  1833,  it  was 
ordered  that  an  account  should  be  taken  of  the  intestate's 
personal  estate,  debts,  and  legacies ;  and  that  the 
Master  should  inquire,  whether  the  surviving  partners 
had  paid  any  of  the  intestate's  debts ;  and  if  they  had, 
it  was  declared  that  they  were  entitled  to  stand  in  the 
place  of  the  creditors  whose  debts  they  had  paid,  with- 
out prejudice  to  the  deed  of  arrangement,  and  as  to  the 
partnership  debts,  not  to  a  greater  extent  than  the  in- 
testate's estate,  as  between  them  and  the  intestate,  was 
liable.  And  the  Master  was  to  inquire  of  what  free- 
hold, copyhold,  and  leasehold  estates  the  intestate  was 
seised,  possessed  of,  or  entitled  at  the  time  of  his 
death,  and  which  were  subject  to  any  incumbrances, 
and  who  had  received  the  rents.  And  it  was  declared, 
that  the  jointure  or  rent  charge  of  1700/.  to  the  widow, 
was  a  good  charge  on  the  freehold,  copyhold,  and  per- 
sonal 
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sonal  estates  of  the  intestate.    The  freehold  estate  was      •  1843. 
ordered  to  be  sold,  and  the  Master  was  to  inquire,  whether     V^^^^^ 
it  would  be  for  the  benefit  of  the  children,  that  the  in-  v. 

denture  of  arrangement  should  be  carried  into  effect, 
supposing  the  copyhold  estate   to   be  sold  under  the 
same,  or  supposing  that  the  same  should  not  be  so  sold, 
"^whether  it  would  be  more  for  their  benefit  that  the  copy- 
.imold  estate  should  or  should  not  be  sold,  pursuant  to 
^liat  arrangement. 

On  the  20th  of  February  1839^  the  Master  made  his 

:x-eport  upon  the  several  matters  referred  to  him ;  and, 

^sBinongst  other  things,  he  stated  his  opinion  to  be,  that 

m  t  iRToald  be  for  the  benefit  of  the  children  of  the  in- 

^Cestate  that  the  deed  of  arrangement  should  be  carried 

Snto  effect,  whether  the  copyhold  estates  should  be  sold 

-minder  the  arrangement  or  not,  but  that  it  would  be  more 

Mot  their  benefit,  that   the  copyholds  should  be  sold 

pursuant  to  the  arrangement,  than  that  the  same  should 

:siot  be  sold ;  and  it  appeared  that  no  creditors  remained 

^unsatisfied,  the  debts  having  been  paid  by  the  widow  or 

^be  surviving  partners  acting  for  her. 

By  the  decree  on  further  directions,  dated  the  28th  of 
March  1839,  it  was  declared,  that  it  would  be  for  the 
benefit  of  the  infants  that  the  deed  of  arrangement 
should  be  carried  into  effect;  and  after  directing  the 
freeholds  to  be  sold  pursuant  to  the  former  decree,  it 
was  declared,  that  it  would  be  for  the  benefit  of  the 
infant  that  the  copyholds  should  be  sold,  with  the  ap- 
probation of  the  Master,  to  the  best  purchaser,  and  that 
all  proper  parties  should  join  in  the  sale,  and  that  the 
money  arising  from  the  sale  should  be  paid  into  the 
Bank  to  the  credit  of  the  cause ;  and  it  was  declared, 
that  afler  the  sale  and  payment  of  the  purchase-money 
arising  from  the  copyholds  into  Court,  the  infant  De- 
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fendant,  Charles  Calvert^  as  the  customary  heir  of  the 
intestate's  copyholds,  held  of  the  manors  of  IsUwortk 
St/OHf  Isleworth  Rectory  and  Twickenham^  would  be  a 
trustee  for  the  purchaser  under  the  act,  1  W.  4.  c.  60. ; 
and  he  was  ordered  to  execute  such  surrender  and 
assurances  as  should  be  proper  and  approved  by  the 
Master. 


Under  this  order,  and  another  order  dated  the  1  Ith  of 
t^m^  1841,  a  mansion  house  and  lands  at  Whitton^  being 
part  of  the  intestate's  estates,  and  partly  freehold  and 
partly  copyhold  of  three  several  manors,  was  put  up  to 
sale,  and  was  purchased  by  the  petitioner  for  9450/L 
She  was  let  into  possession,  but  being  nevertheless 
allowed  to  object  to  the  title,  she  stated  several  ob- 
jections by  her  petition,  and  prayed  to  be  discharged 
from  the  contract. 

Mr.  Kindersley  and  Mr.  Selwyn^  in  support  of  the 
petition.  Where  a  person  purchases  property  under  a 
decree  of  the  Court,  and  it  can  be  shewn  that  there  is  a 
material  error  in  the  decree,  he  will  not  be  held  to  his 
purchase,  but  the  Court  will  discharge  him,  Lechmere 
V.  Brasier,  (a)  The  same  authority  shews  that  the  pur- 
chaser is  not  bound  to  wait  until  the  error  has  been 
corrected. 

In  the  present  case,  the  Court  had  no  authority  to 
sell  the  estate  of  the  infant.  The  sale  was  not  directed 
at  the  instance  of  the  creditors,  but  for  the  purpose  of 
carrying  out  an  arrangement  which  it  was  conceived 
would  be  beneficial  to  the  family.  But  an  infant's  in- 
heritance is  never  bound  by  any  discretionary  act  of  the 
Court,  Taylor  v.  Philips,  (b)     In  Simson  v.  Jones  {c)y 

it 

(a)  2  Jac.  4-  W,  287.  (c)  2  Rtm.  ^  M.  365, 

{b)  S  Ves.  sen.  23. 
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it  was  held  that  the  settlement  by  the  Court,  of  an  infant's 
leasehold  was  not  binding.  Sir  John  Leach  said,  ^^  This 
Court  has  no  authority  to  give  an  infant  a  power  of 
alienation  even  for  her  own  benefit."  (a) 
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Though  the  intestate  was  a  trader,  still  his  copyhold 
estates  were  not  rendered  liable  to  his  debts,  either  by  the 
47  G.  8.  c.  74.,  or  by  the  1  W.  4.  c.  47.,  which  only  sub- 
jected to  debts,  the  real  estate  of  a  trader,  *^  which  would 
be  assets  for  the  payment  of  his  specialty  debts,"  which 
copyholds  were  not  The  act  of  the  S  &  4  W.  4.  c.  104. 
does  not  apply,  as  it  passed  subsequently,  and  the  only 
way  of  reaching  the  copyholds  would  be  by  marshalling 
the  assets,  as  it  appears  that  the  annuity  of  the  wife  was 
a  charge  on  the  copyholds.  The  decree  is  erroneous 
in  not  declaring  the  intestate  to  be  a  trader  within  the 
acts,  in  not  directing  the  proper  accounts,  &c.,  and  in 
declaring  the  infant  a  trustee  within  the  1  W.  4.  r.  60., 
which  he  evidently  was  not:  besides  this,  the  Court 
proceeded  on  the  notion  that  the  eldest  son  was  the 
<nistomary  heir,  whereas,  as  to  some  part  of  the  pro- 
perty, the  youngest  filled  that  character. 

They  also  contended  that  the  mode  of  taking  the 
accounts  before  the  Master  appeared  to  be  erroneous. 

Mr.  Pemberton  and  Mr.  Sidehottoniy  contra. 

No  fraud  or  collusion  is  suggested  in  this  case ;  and, 
therefore,  the  very  important  question  is,  what  are  the 
rules  of  the  Court  in  cases  of  purchases  under  its  decrees, 
and  how  far  has  a  purchaser  the  right  to  enter  into  the 
correctness  of  the  proceedings,  and  object  to  the  orders 
and  decrees. 

The 

(a)  And  see  Ruuel  v.  Huttel,  1  Moiioy,  525. 
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The  role  is  this,  that  a  purchaser  is  Dot  Iwand  hy 
any  irregularity  in  the  proceedings,  provided  the  proper 
parties  are  hefore  the  Court.  All  he  has  to  see  is,  that 
the  decree  is  made  in  the  presence  of  all  proper  puties, 
and  then,  whether  (hey  be  inrants  or  adults,  they  are  all 
bound  by  the  decree  of  the  Court.  IMn/d  t.  J<Jmet  (a), 
Curtii  V.  Price  {b\  and  Bennett  v.  Hamill  (c),  in  which 
Iiord  JRedesdale  says(d),  "  The  principal  question  in 
this  case,  is  one  of  considerable  importance,  whether  a 
sale,  under  a  decree  of  a  court  of  equity  is  to  be  im* 
peached  on  the  grounds  on  which  this  is  sought  to  be 
impeached.  First  of  all  it  is  stated,  that  this  is  a  case' 
in  which  the  heir  of  the  debtor,  as  not  being  of  age, 
ought  to  have  had  a  day  to  shew  cause  against  the 
decree,  and  for  this  reason,  that  the  decree  necessarily 
required  his  joining  in  the  conveyance  of  the  estate.  I 
incline  to  think  that  that  was  so,  that  the  decree  in  that 
respect  was  erroneous,  and  that  there  ought  to  have  been 
a  day  to  shew  cause.  Another  (Ejection  is,  that  there 
was  no  sufficient  account  of  the  personal  estate,  and  th^ 
the  proceedings  before  the  Master  were  a  fraudulent  con- 
trivance between  Mary  Bennett  and  Johnson."  Lord  Re- 
desdale,  afler  saying  that  the  latter  was  a  subject  which 
would  requii;e  investigation,  proceeded:  —  "But  as  to 
Hart's  representatives  and  HamiU,  the  question  is, 
whether  they  are  persons  who  can  be  aftected,  sup- 
posing the  circumstances  to  be  clearly  true  as  stated, 
namely,  that  there  was  error  in  the  judgment  of  the 
Court  in  not  giving  a  day  to  shew  cause,  and  error 
also  in  directing  a  sale  under  the  circumstances.  Now, 
on  that  subject  I  must  confess,  after  considering  this  a 
good  deal]  I  think  it  would  be  too  much  to  say,  that  a 
purchaser 


(c)  2  &4.  *  L<^.  see. 

Id)  P^  576. 
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purchaser  under  a  decree  of  that  description  can  be        1848. 

bound  to  look  into  all  these  circumstances ;  if  he  is,  he     ^T^^^"^ 

must  go  through  all  the  proceedings  from  the  beginning      ^    v. 

to  the  end,  and  have  the  opinion  of  the  Court  that  the 
decree  is  right  in  all  its  parts,  and  that  it  would  be  im- 
possible to  alter  it  in  any  respect*  The  cases  warrant 
no  such  opinion.  On  the  contrary,  as  far  as  I  can  find, 
the  general  impression  they  give  is,  that  a  purchaser 
has  a  right  to  presume  that  the  Court  has  taken  the 
steps  necessary  to  investigate  the  rights  of  the  parties, 
and  that  it  has,  on  that  investigation,  properly  decreed 
a  sale;  then  he  is  to  see  that  this  is  a  decree  binding  the 
parties  claiming  the  estate,  that  is,  to  see  that  all  proper 
parties  to  be  bound  are  before  the  Court ;  and  he  has 
fardier  to  see,  that  taking  the  conveyance,  he  takes  a 
title  that  cannot  be  impeached  aliunde!^ 

It  would  be  absurd  after  the  Court  has  pronounced 
its  decision,  to  allow  a  mere  purchaser  to  re-argue  the 
c>se  by  way  of  appeal. 

In  this  case  it  is  not  necessary  to  decide  on  the  ab- 

straa  power  of  the  Court  over  the  real  estates  of  infants, 

for  if  the  rights  of  the  parties  had  been  worked  out,  the 

estate  would  have  appeared  insolvent,  and  a  sale  would 

be  inevitable.     The  intestate  covenanted  to  secure  the 

I700il  a  year  out  of  his  real  and  personal  estate,  the 

oorenant  constituted  a  lien  on  his  copyholds,  and  the 

other  creditors  would  have  been  entitled  to  have  the 

assets  marshalled. 

The  Court,  in  various  instances,  has  bound  the  rights 
of  inGuits  in  respect  of  their  real  estate.  In  WaU  v. 
Bushby  (a)  it  was  held,  that  an  infant  was  bound  by  a 

decree 

(a)  1  Bro,  C.  C.  484. 
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decree  taken  by  consent,  though  there  was  no  refercnc^M 
to  the  Master ;  and  in  cases  of  election  the  Court  wiF' 
elect  for  an  infant,  and  sell  the  real  estate  for  tha^^ — 
purpose. 


If  an  error  exists  it  can  be  removed  within  a 
able  time,  and  an  opportunity  ought  to  be  giTCD 
that  purpose. 


They  also  cited  Ijutwych  v.  Win/brd{a)f  Ughibmrn^^ 
▼.  StBift.  (b) 

Mr.  G.  Turner  and  Mr.  fVillcock,  in  the  same  interest^ 
cited  Mallack  ▼•  Gallon,  (c) 


Mr.  ISnderslfyt  in  reply. 


Almrtk  13. 


The  Master  oftAe  Rolls. 

There  are  three  objections  to  the  decree  or  order  oo 
further  directions.  First,  that  the  sale  of  the  copyholds 
is  directed  merely  because  it  was  deemed  to  be  beneficial 
to  the  infant,  and  this  the  Court  has  no  authority  to  do. 
Secondly,  that  this  is  a  case  not  within  the  statute  of 
1  IT.  4.  c  60.,  and,  consequently,  that  the  decree  is 
erroneous  in  declaring  the  infant  Charles  Caheri  to  be 
a  trustee  within  the  true  intent  of  that  act  Thirdiv, 
that  in  fiict  Charles  Cahert  was  not  customary  heir  of 
so  much  of  the  land  as  was  held  of  the  manor  of  Ide* 
worth  Rectory  and  T;rid:aiham. 

The  first  objection  depends  upon  the  jurisdiction  of 
the  Court.     The  Court  may  order  real  estates  Tested  in 

infimts 

(«)  2  BrtL  C.  C  24S.  (r^  5  P.  Wm,  551. 

[h)  S  JMZ.  i  B.  907. 
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infaots  to  be  sold  to  satisfy  the  demands  of  creditors,  or        184S. 

to  ffive  to  cestuis  que  trust  the  benefit  to  which  they  are     ^tT^^^^^^ 
,  ,    ,        .    /  Caltkrt 

entitled,  but  it  has  no  authority  to  convert  the  real  v. 

estate  erf  infants  into  personalty,  or  to  sell  the  real  estate     w)dfrby. 

-vested  in  an  infant  upon  the  notion  that  the  conversion 

or  sale  would  be  beneficial  to  the  infant  himself,  or  to 

himself  and  others. 

In  this  case  it  appears  to  me,  that  creditors,  unfettered 
by  any  contrary  obligation  of  their  own,  might  have 
been  aided  by  the  authority  of  this  Court  in  the  sale  of  . 
this  estate,  and  that  in  a  proceeding  adapted  to  the 
purpose,  a  good  title  might  have  been  made  under  a 
decree. 

Bat  the  widow  and  the  surviving  partners  are  the 
only  persons  having  legal  claims  upon  the  estate,  and 
they  have  entered  into  the  deed  of  arrangement,  accord- 
ing to  the  provisions  of  which,  all  the  creditors  were  to 
be  paid,  and  the  annuity  of  the  widow  was  to  be  fully 
satisfied,  whether  the  copyholds  were  to  be  sold  or  not. 

From  the  authorities  which  were  referred  to  in  the 
arif^ent,  it  is  apparent,  that  if  there  be  jurisdiction  to 
^  mere  irregularities  and  errors  in  the  proceedings 
^  iU)t  invalidate  the  sale  or  prevent  a  good  title  from 
^g  made  under  the  decree ;  and  in  this  case  I  have 
^  thought  it  necessary  to  consider  several  alleged 
^'^fs  in  the  mode  of  taking  the  accounts,  and  cal- 
^ting  the  claims  on  the  estate.  Such  errors,  even  if 
P^ved,  would  not  have  availed  the  petitioner. 

But  if  there  was  no  person  who  had  a  right  to  call 
^POQ  the  CouYt  to  sell  the  estate  for  the  satisfaction  of  a 
claim,  then  it  is  clear,  that  in  substance  as  well  as  in 
^Ofds  and  form,  the  sale  was  ordered  only  on  the  ground 

of 
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1843. 


of  its  being  beneficial  to  the  infant  to  sell,  and  I  think 
that  this  is  not  within  the  jurisdiction  of  the  Court. 

Now,  by  the  deed  of  arrangement,  the  sarriving 
partners  were  to  apply  the  amount  of  the  intestate's  in- 
terest in  the  partnership  assets,  as  far  as  it  would  ex- 
tend, in  satisfaction  of  all  his  debts,  and  they  engaged, 
personally,  to  pay  all  the  debts  which  could  not  be  so 
satisfied,  and  they  further  engaged  personally  to  satisfy 
so  much  of  the  widow's  annuity  as  the  other  means 
contemplated  by  the  deed  were  insufficient  to  pay,  and 
in  this  manner,  they  provided  that  neither  the  creditors 
(by  marshalling),  nor  the  widow,  under  the  covenant, 
should  resort  to  the  real  estate  intended  to  be  saved  for 
the  children,  and  if  this  were  all,  there  could  be  no 
question  but  that  the  sale  was  asked  for  and  ordered 
only  for  the  benefit  of  the  children. 

But  then  it  was  part  of  the  argument,  that  in  order 
to  a£fect  the  copyhold  premises,  and  to  obtain  a  sale 
thereof,  or  the  application  in  manner  aforesaid  of  the 
rents,  and  for  all  the  purposes  consistent  with  the  ar- 
rangement, and  more  especially  as  far  as  might  be 
necessary  to  efiectuate  such  arrangement,  the  debts 
which  should  be  paid  by  the  surviving  partners  were  to 
be  considered,  not  as  discharged,  but  as  kept  on  foot 
for  their  benefit  subject  to  the  arrangement,  and  that 
they  should  stand  in  the  place  of  the  creditors  whose 
debts  they  had  paid,  or  in  place  of  the  widow,  who,  as 
administratrix,  had  paid  the  same,  and  also  in  the 
place  of  the  widow,  in  respect  of  monies  paid  to  her 
on  account  of  her  annuity  under  her  marriage  settle- 
ment. 


The  object  of  this  part  of  the  agreement  was  not  to 
enforce  a  legal  or  equitable  right  for  the  payment  ct  the 

debt. 
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debt,  but,  if  practicable)  to  take  advantage  of  the  right        1843. 
(which  without  the  agreement  would  have  existed),     T^^^^""^^ 
merely  for  the  purpose  of  effecting  the  arrangement,  for  v. 

the  benefit  of  the  children  which  the  agreement  was 
intended  to  secure  to  them,  and  even  under  this  clause, 
the  only  foundation  for  an  order  to  sell  was,  that  the 
sale  would  be  beneficial  to  the  infant. 

I  do  not  think  that  this  is  a  case  of  election,  in  which 

the  Court  having  the  duty  of  electing  for  the  infant, 

can,  as  the  result  of  the  election,  direct  the  real  estate 

to  be  sold.     It  was  I  think  justly  argued,  that  if  an 

infimt  entitled  by  descent  to  real  estate  could  have  a 

case  of  election  raised  by  a  proposal  to  do  something 

ibr  his  benefit,  no  case  could  arise  in  which  means  might 

Dot  be  found  to  give  the  Court  jurisdiction  to  sell  the 

estate  of  an  infant. 

And  on  the  whole,  after  a  consideration  of  the  deed 
of  arrangement,  of  the  form  and  scope  of  the  pleadings, 
of  the  decree  and  of  the  report,  I  think,  that  the  order 
for  the  sale  of  the  copyholds  was  founded  solely  upon  the 
Master's  finding,  in  conformity  with  the  plain  intention 
of  the  parties  and  the  real  facts  of  the  case,  that  it  would 
be  beneficial  to  the  children  that  the  sale  should  be 
made;  and  looking  at  the  whole  arrangement,  I  think 
there  can  be  no  doubt  that  the  sale  would  be  beneficial 
to  the  customary  heirs  individually.  But  it  appearing 
that  the  Court  has  not  jurisdiction  to  sell  the  real  estates 
of  infants,  on  the  ground  that  the  sale  is  beneficial  to 
them,  I  think  that  the  order  ought  not  to  have  been 
made,  and  that  a  sale  under  it  cannot  be  enforced. 

This  being  my  opinion,  it  is  the  less  material  to  con- 
sider the  other  objections,  but  I  think  I  ought  to  state, 
that  it  does  not  appear  to  me  that  the  case  comes  within 

the 
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184S. 


Calyert 

V. 

Godfrey. 


tbe  proyisions  of  the  statate  I  JV»^.  c  60^  and  if  it 
I  think  that  tbe  purchaser  could  not  have  been  oo 
pelled  to  wait  till  an  error  so  material  as  the 
ation  of  a  wrong  person  being  trustee  for  the  purch 
was  corrected. 


On  the  whole,  therefore,  and  without  entering 
the  particular  objections  as  to  the  title,  I  think  that 
petitioner  is  entitled  to  be  discharged  from  her  purchase-'' 
and  to  have  the  stock  arising  from  the  investment  of 
purchase-money  paid  into  Court  transferred  to  her. 


And  it  must  be  referred  to  the  taxing  Master  to 
her  costs,  charges,  and  expenses  incurred  in  respect  c^*^ 
the  purchase,  including  the  costs  of  this  petition,  tb 
money  retained  by  the  auctioneer  must  be  repaid  to  her> 
and  she  must  give  up  possession  and  account  for  any 
rent  she  has  received. 


1848. 
2)ee.9ylO,  18. 

1845. 
Mardi  \7i» 

A.  became 
surety  for  B. 
to  C,  for  a 


BONSER  V.  COX. 


ri^HIS  case  is  reported  ante  (a),  and  the  Lord  Chan- 

-'-    cellor  having    referred  the  matter   back   to  the 

Master,  it  now  came  on  upon  exceptions  to  his  second 


sum 


for 


T         •  ^  report 
value  received       ^ 

Mr.  Anderdon  for  Messrs.  MorrelL 


by  a  draft  at 

three  months 

date."     C. 

(without  the 

concurrence 

of  A.),  at  once 

pud  the 

amount  to  B,, 

instead  of 

giving  the  draft  at  three  months.   Held,  that  the  agreement  had  been  varied,  and 

that  the  surety  was  therefore  discharged. 


Mr.  Pemberton  and  Mr.  Dixoiiy  for  the  Plaintiff. 


(a)  4  Beavan,  379. 


Mr. 
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Mr.  Shebbeare  for  the  executors. 


The  Master  of  the  Rolls. 

Davies  and  Rtchard  Cox  were  partners  in  the  iron 
trade,  Richard  Cox  and  the  Morrells  were  partners  as 
bankers. 


March  13. 


In  October  1831,  four  bills  of  exchange  for  500/. 
each,  drawn  by  Daxnes  on  Richard  Cox^  and  accepted  by 
him,  payable  in  three  months,  were  nearly  due,  and 
another  bill  of  exchange  for  750/.,  on  which  Daxnes  and 
Richard  Cox  were  liable,  was  also  nearly  due. 

John  C0X9  in  order  to  enable  Richard  Cox  to  obtain 
from  Cox  and  Motrells  money  wherewith  to  meet  two 
of  the  500/.  bills,  and  to  enable  Davies  and  Richard  Cox 
to  provide  for  the  750/.  bill,  joined  Richard  Cox  in  sign- 
ing two  promissory  notes,  one  for  999/.  and  the  other 
for  750A,  to  Cox  and  MorreUsj  and  each  of  these  notes 
was  expressed  to  be  given  **  for  value  received  by  a 
draft  at  three  months  date." 


When  this  case  was  first  before  me  (a),  it  was  admitted. 
First,  that  John  Cox  was  a  mere  surety.  Secondly, 
that  the  notes  of  John  and  Richard  Cox  were  given  for 
the  purpose  of  enabling  Richard  Cox  and  Davies^  respect- 
ively, to  meet  two  of  the  50QL  bills,  and  provide  for  the 
750/.  bill.  Thirdly,  that  the  money  was  to  be  raised  by 
discounting  the  drafts,  which  were  intended  to  be  the 
consideration  for  the  promissory  notes ;  and  4thly,  That 
in  point  of  fact  the  drafts  were  not  given. 


Messrs. 


(a)  4  Beavariy  379. 
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1843.  Messrs.  Morrell  alleged,   that  althoogh  the 

were  not  given,  they  advanced  money  to  satisfy  the  bi 
which  were  outstanding«against  Dames  and  Richard 
and  thus  accomplished  the  purpose  which  was  intends 
by  the  whole  transaction,  and  gave  to  the  principal 
debtor  the  benefit  and  accommodation  which  the  suretM 
intended  to  procure  for  him. 

The  executors  of  John  Cox^  on  the  other  hand,  in— - 
sisted,  1st.  That  it  was  not  proved  that  Cox  and  MorreL^ 
had  made  any  advance  to  pay  the  bills  which  were  u 
tended  to  be  satisfied,  and  2dly,  That  if  it  were  provi 
that  they  had  advanced  money  to  pay  those  bills,  th^ 
advance  had  not  been  made  in  such  a  way  as  to  give  Um 
the  principal  creditor  the  three  months'  credit,  which  it: 
appeared  upon  the  face  of  the  promissory  note  th^ 
surety  had  contracted  for. 

Messrs.  Morrell  did  not  contend  that  their  allq^ 
advance  was  made  any  otherwise  than  by  direct  pay* 
ments  on  account  of  Daoies  and  Richard  Cox^  to  the  fall 
amount  of  both  the  sums  for  which  John  Cox  had  become 
surety.  They  said,  that  they  had  applied  the  money  in 
paying  the  bills  which  John  Cox  intended  to  have  satis- 
fied. They  did  not  allege  that  their  payments  were 
made  subject  to  any  deduction  for  discount,  or  were 
made  on  any  special  contract  as  to  the  repayment. 

And  on  the  other  hand,  the  executors  of  John  Cox 
did  not  allege  that  Messrs.  Morrell  had  so  paid  the 
money  as  to  get  the  bills  which  were  intended  to  be 
satisfied  into  their  own  hands,  with  an  immediate  right 
of  suing  upon  them. 

In  this  state  of  circumstances,  I  overruled  the  excep- 
tions, on  the  ground  that  the  advance  if  made  by  the 

Messrs. 


^'he  case  went  before  the  late  Lord  Chancellor,  but 
^•^  *<)riunately  was  so  presented  to  liim  as  not  to  obtain  a 
"^^^ision  upon  that  which  was  then  the  only  ijuestion. 


[is  Lordship  was  led  to  suppose,  that  it  had  been 
fili^^ed  here,  that  an  equivalent  for  the  drafts  mentioned 
"^  ^le  promissory  notes  had  been  given,  by  an  advance 
"^^ucting  discount,  that  nothing  had  been  omitted  but 
tn^  mere  ceremony  of  giving  the  drafts  and  discounting 
^^^«Ti,  Messrs.  Morrell  having  in  fact  advanced  the 
°^^^^ey  less  the  discount,  in  such  a  way  as  to  give  to  all 
P^-^ties  the  precise  benefit  for  which  they  stipulated,  and 
^  preclude  themselves  from  making  any  immediate 
^OL.  VL  /  demand 
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irs.  MorreUf  was  not  made  in  a  manner  to  give  the        184*3. 

pi~2  ncipal  debtor  any  credit  whatever.     The  outstanding 

bi -Els  which  the  surety  intended  to  have  paid,  were  in 

fa^^^paid  and  satisfied,  and  as  Messrs.  Jlfi^rr^// alleged^ 

w^  m^  paid  and  satisfied  by  them  ;  but  the  money  where- 

wi.^^])  such  payment  was  made,  instead  of  being  raised 

b)^     the  discount  of  a  draft  which  had  three  months  to 

ra  MTM^  and  in  respect  of  which  the  principal  debtor  could 

no€:  have  been  sued  till  the  time  had  expired,  was  imme- 

<l»«i-^ely  advanced,    by   a    direct    payment,  to   the   full 

^rsmoant  on  the  account  of  Davies  and  Coxj  in  such  a 

^^^  as  to  give  Cox  and  MoneUs  an  immediate  right 

to      charge  Davies  and    Cox  in  account  with   the   full 

Ai^^oant  of  the  advance,  and  this  being  contrary  to  the 

apparent  intention  of  the  surety,  he  appeared  to  me  to 

^    released  from  his  liability.      The  only  question  upon 

tli^  facts  stated  by  Messrs.  Mon'cll  was  whether  a  surety, 

^^CD  makes  himself  liable  for  a  loan  to  the   principal 

"^fc^tor  to  be  made  in  such  a  way  as  to  secure  to  the 

P^**icipal  debtor  three  months*   credit,  is   to  be    held 

"^«le,  when  the  loan  is  so  made  as  not  to  give  that 

cr«c]it. 
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1 84  S.  demand  till  the  time  of  the  intended  credit  had  expired ; 
and  upon  that  supposition,  his  Lordship  expressed 
his  dissent  to  an  opinion  which  he  understood  to  have 
been  stated  here^  though  in  fact  no  such  opinion  had 
been  expressed,  and  though  the  facts  upon  which  such 
opinion  was  supposed  to  have  been  formed,  had  never 
been  stated  or  alleged. 

On  the  other  hand,  his  Lordship  was  led  to  suppose 
that  it  had  been  contended  by  the  executoi^s  ofJakn 
Cox,  that  the  money  advanced  by  Messrs.  Morrell  was 
advanced  for  the  purpose  of  getting  possession  of  the 
bills  and  obtaining  an  immediate  right  to  sue  upon  them. 

So  that  before  his  Lordship  it  appeared  to  be  a  ques^ 
tion  of  fact;  1st.  Whether  Messrs.  Morrell  had  ad- 
vanced a  sum  of  money  deducting  discount  in  such  a 
way  as  to  preclude  themselves  from  the  right  of  demand- 
ing or  suing  till  the  time  of  credit  had  expired ;  or,  2dly, 
Whether  they  had  so  advanced  the  money  as  thereby 
to  obtain  possession  of  the  bills  intended  to  be  satisfied, 
with  an  immediate  right  to  sue  upon  them. 

I  do  not  think  it  necessary  to  make  any  remark  upon 
the  singular  notion  that  it  was  anywhere  considered  to 
be  immaterial  what  answers  were  given  to  these  ques- 
tions. With  the  impression  made  upon  the  mind  of  the 
Lord  Chancellor,  it  was  necessary  to  refer  the  exceptions 
back  to  the  Master. 

And  at  present,  when  the  Master  has  made  his  further 
report  and  exceptions  have  again  been  taken,  we  are 
substantially  in  the  same  situation  as  before. 

The  executors  of  John  Cox  did  not  before,  and  do  not 
now  contend,  that    Messrs*  Morrell  so  advanced  the 

money 
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BKmey  as  to  obtain  an  immediate  right  of  suing  on  the        IS^S* 
bills  which  were  intended  to  be  satisfied. 

And  Messrs.  Morrell  did  not  before^  and  do  not  now 
contend,  that  the  money  was  advanced  less  the  discount, 
qr  after  deducting  the  discount,  or  on  any  special  agree- 
ment or  arrangement. 

But  they  contend,  as  before,  though  on  an  altered 
state  of  fatts,  that  they  advanced  the  full  money  in  satis- 
faction of  the  bills  intended  to  be  satisfied,  and  argue 
that  by  doing  so,  they  did  not  release  the  surety. 

And  the  executors  of  John  Cox  contend,  as  before, 
1st  That  there  is  no  proof  that  the  money  was  advanced 
in  satisfacticm  of  the  bills;  and,  2dly.  That  if  the  money 
was  advanced  in  the  manner  alleged  by  Messrs.  Morrell, 
it  was  not  so  advanced  as  to  secure  the  principal  debtor 
the  credit  which  the  surety  intended  for  him,  and  that 
the  surety  is  therefore  released. 

The  Master  has  by  his  report,  dated  the  28th  dijune^ 
1842,  allowed  the  sum  of  750/.  and  interest  as  a  debt 
due  from  the  estate  of  John  Cox  to  James  and  Robert 
Morrelly  and  has  disallowed  the  claim  of  Messrs.  Morrell 
to  the  sum  of  999/. 

The  Messrs.  Morrell  have  taken  exceptions  to  the 
Master's  disallowance  of  their  claim  of  999/.,  and  the 
Flaintifi  have  excepted  to  the  Master's  allowance  of 
the  debt  of  750/. 

This  case  comes  on  upon  exceptions  to  the  Master's 
report  One  exception  taken  by  Messrs.  Morrell  on  the 
ground  that  the  Master  has  disallowed  the  claim  made 
by  them  against  the  estate  of  John  Cox  deceased  to  the 

/  2  amount 
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1843*  amount  of  999/.,  and  another  exception  taken  by  the 
Plaintiffs^  on  the  ground  that  the  Master  has  allowed  a 
claim  made  by  Messrs.  Morrell  against  the  estate  of 
John  Cox  to  the  amount  of  750/. 

With  respect  to  the  exception  of  the  Messrs.  Morrell^ 
it  appears,  that  they  agreed  to  advance  the  sum  of  999/. 
or  lOOO^i  on  having  a  joint  and  several  promissory  note 
of  John  and  Richard  Cox  deposited  with  them  as  a  secu- 
rity, that  in  this  transaction,  John  Cox  was  a  mere  surety 
for  Richard  Cox  or  for  Davies  and  Coxy  and  that  the 
advance  was  not  to  be  made  by  a  direct  payment  in 
money,  but  was  to  be  obtained  by  the  discount  of  a  bill 
which  had  three  months  to  run,  and  that  this  being  the 
agreement  upon  which  John  Cox  assumed  his  liability 
and  became  surety,  the  arrangement  was  varied  without 
his  authority,  and  the  advance  was  made  directly,  and 
in  such  a  way  as  to  create  no  credit  at  all  as  between 
the  bank  and  Davies  and  Cox.  It  was  so  made,  as  not 
to  give  to  Richard  Cox  or  to  Davies  and  Cox  any  free 
and  assured  credit  for  any  time  whatever.  Three  months 
had  been  stipulated  for,  and  the  advance  was  so  made 
as  to  create  a  debt  of  which  payment  might  have  been 
immediately  demanded.  This  matter  is  stated  in  the 
affidavits  of  Mr.  Robert  Morrell^  sworn  on  the  l-lth  of 
November^  1838,  of  James  Robert  Morrell^  sworn  on  the 
6th,  and  of  Robert^  sworn  on  the  8th  of  December,  1841. 
It  is  not  alleged  that  John  Cox  was  a  party  to  the  ar- 
rangement said  to  be  afterwards  made;  and  I  think 
that  his  situation  and  his  interest  was  or  might  be  mate- 
rially affected  by  it.  A  man  may  have  reason  to  believe, 
that  a  person  in  pecuniary  difficulty  may  effectually  re- 
deem his  affairs  if  allowed  time,  and  may  be  willing,  on 
the  assurance  of  the  required  time  being  allowed,  to  be- 
come surety  for  the  payment  of  a  particular  debt  at  the 
end  of  that  time,  and  yet  would  not  become  surety,  un- 
less 
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less  such  time  were  fully  assured  to  the  principal  debtor. 
These  are  circumstances,  which  a  person  advancing 
money  on  the  security  and  claiming  the  benefit  of  the 
suretyship  does  not  appear  to  me  to  have  any  right  to 
alter.  It  is  not  enough  that  he  voluntarily  forbears  to 
demand  payment  during  the  time  for  which  the  surety 
had  stipulated ;  the  surety  did  not  intend  to  rely  on  his 
forbearance,  but  rested  on  an  agreement  or  condition 
that  the  principal  debtor  should  have  the  time  assured 
to  him,  and  should  thereby  have  an  assured  and  not  a 
precarious  freedom  during  that  time.  His  conduct  for 
his  own  protection  might  be  materially  affected  by  the 
dlfierence,  and  if  that  stipulated  time  be  not  given,  and 
no  agreement  of  the  surety  to  waive  it  is  shewn,  it  ap- 
pears to  me  that  the  situation  of  the  surety  is  improperly 
altered  and  that  he  is  released.  Bacon  v.  Chesney.  [a) 

The  Master  of  the  Rolls  next  examined  the  evidence 
as  to  the  750/.  from  which  he  concluded  that  John  Cox 
was  a  surety  for  Richard  Cox  and  proceeded:  —  It 
is  clear  that  Richard  Cox  did  not  receive  a  draft  at  three 
months,  which  was  intended  by  John  Cox.  The  money 
was  so  taken,  as,  upon  the  acquiescence  of  the  Messrs. 
Morrellj  an  immediate  and  direct  advance  of  the  whole 
sum,  and  therefore  in  this  case,  as  well  as  in  the  case  of 
the  note  for  999/.,  I  think  that  John  Cox  the  surety  was 
released. 

The  question  is  of  considerable  importance,  and  I 
think  it  very  much  to  be  regretted,  that  the  parties  did 
not  avail  themselves  of  the  opportunity  which  they  had, 
of  obtaining  the  opinion  of  the  late  Lord  Chancellor 
upon  the  subject.  I  should  have  been  tfnxious  to  be 
guided  by  his  judgment.  They  pursued  a  course,  which 
has  brought  the  subject  back  to  me  without  that  assist- 
ance, 

(a)  1  Stark.  193. 
/S 
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ance,  and  seeing  no  sufficient  reason  to  alter  the 
I  before  expressed,  I  must  adhere  to  it. 

The  exception  of  Messrs.  MorreU  is  orerruled  and 

the  exception  of  the  Plaintifis  is  allowed. 


Note. — The  case  afterwardi  came  before  the  Lord  Chucellor 
upon  appeal,  who  affirmed  the  decuioo  on  the  9th  oi  March,  1844. 


1S4S. 

JMoj,«.  EVANS  V.  WILLIAMS. 
June  7.  )4. 

The  naintiff*  HpHE  PlaindS*  obtained  an  order  to  file  tlie  traversing 

fn*1.«lCT''^  "°'®  t")  under  the  21st  General  Order  of  August 

J^fendViit    '  18*1. {*) 

afterwards 

made  default 

in  appearing  Xhe  cause  came  on  for  hearing,  when  the  Defendant 

ing.    Held,  made  default  in  appearing,  and  the  Plaintiff,  on  the  Sd 

fim,  that  the  of  Mau.  took  such  decree  as  he  could  abide  by,  which. 

Plaintifirwat 

not  entitled  under  the  44th  General  Order  of  August  1841  [c),  is 

to  take  ai  of  absolute  in  the  first  instance, 
couree,  Huch 
decree  u  he 

S  but  miut  Some  doubt  having,  however,  been  raised  as  to  the 

gothrou^hii  regularity  of  this  decree,  the  cause  was  mentioned  again 

neb  deoee  ai  "^  ^^  "^^  otJune,  when  the  first  question  was,  whether 

to  tbe  Court  \^  ^f^g  necessary  to  prove  the  service  of  a  copy  of  the 

juit:  nnd  travriiing  order,    and,   secondly,   whether   under  the 

Mw'kc'oV lb"  ge"e'f '  orders,  the  Plaintiff  was  entitled,  upon  the  De- 

(nxning  fendant's  making  default  in  appearing,  to  take  such  de- 

j  ^     "  cree  as  he  could  abide  by,  or  whether  it  was  necessary 


^v  order  tnti 
^^«in»TBdb 
^m  •Adam. 


(a)  4  Htmi.  485.  (0  Ord.  Can.  177. 

(i)  Ord.  On.  170. 
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to  go  through  thecase,  in  order  that  the  Court  might        1842. 
ixiake  such  order  as  might  be  just,  as  in  the  case  of  a       e^^CT*^ 

bill  taken  pro  confesso*  {a)  v. 

Williams. 

Mr.  W*  M.  James  argued  that  it  was  not  usual  to 
produce  an  affidavit,  at  the  hearing  of  a  cause,  as  to 
any  proceedings  which  had  been  taken  therein.  That 
the  Court,  where  it  was  necessary,  had  always  depended 
on  the  certificate  of  the  six  clerk  that  all  the  previous 
proceedings  were  regular ;  and,  further,  that  the  evidence 
alone  taken  in  the  cause  and  no  affidavit,  could  propierly 
be  inserted  in  the  decree. 

He  submitted,  secondly,  that  as  the  traversing  order 
bad  the  same  effect,  **  as  if  the  Defendant  had  filed  an 
answer  traversing  the  whole  of  the  bill,  and  the  Plaintiff 
bad  filed  a  replication  to  such  answer,  and  served  a 
subpcma  to  rejoin,"  the  Plaintiff  was  entitled,  as  in  other 
cases,  where  the  Defendant  made  default,  to  such  decree 
as  be  could  abide  by. 

TTie  Master  of  the  Rolls. 

This  is  quite  a  new  proceeding,  and  the  cause  had 
therefore  better  be  put  in  the  paper  on  Tuesday  next 


The  cause  was  again  mentioned,  when  'June  14, 

The  Master  of  the  Rolls  held,  that  it  was  necessary 
to  prove,  by  affidavit,  the  service  of  a  copy  of  the 
traversing  note,  and  that  the  Plaintiff  was  not  entitled 

to 

(a)  See   Geary   v.  Sheridan^      Ready^  1  Sim.  4*  St.  44.     ColUru 
8  Vet.  191.  Moletworth  v.  Lord      v.  CoUyer^  5  Beav.  600.  • 
V€meyt2Dick.667,  London  Y. 

74 


CASES  IN  CHANCERY. 

to  take  such  decree  as  he  could  abide  by,  but  must 
open  and  prove  his  case. 

Mr.  W.  M.  James  thea  went  through  the  Plaintiff's 
case,  and  the  Court  made  such  decree  as  it  thought 
just. 


MR- 
tl, 


JEWIN  r.  TAYLOR. 

BACOX  moved  to  take  a  bill  off  the  file  with 
the  conseut  of  all  parties.     He  sUted  that  this 

'■  ^.     n'as  a  family  suit ;  that  the  bill  contained  offensive  state- 

coBscfiU  to  be  * 

t^cD  f^tbe  meats  and  ollc^tions ;  and  that  the  parties  having  com- 
promised  were  all  desirous  that  the  bill  should  be  re- 
moved from  the  records  of  the  Court.  He  cited 
Trcmaint  v.  Ti cmahie  (a),  in  which  "the  cause  was 
between  father  and  son,  and  there  having  been  great 
beat  and  indecent  reflections  on  both  sides  in  bill  and 
answer,  and  the  matter  being  ended  bv  compromise, 
U(x>n  motion  made  in  Court  bv  ^Ir.  Porter,  the  bill  and 
answer  were  taken  off  the  file,  by  conseuL" 

Tftf  M^srER  p/'fk^  Rolls  mode  the  order. 
»  1  Ftrm.  }&», 
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1843. 


CART  W  RIGHT  v.  SMITH.  Jan.  1 1 . 

#~^^N  the  6th  of  August  1842,  one  of  the  Defendants,  The  Plaintiff 
^^--^  Smith,  filed  a  demurrer  to  the  whole  bill.  deS^by  * 

omitting  to  set 

The  Plaintiff  did  not  set  it  down  for  argument  within  twelve  days, 

^^^'"^ve  days,  in  consequence  of  which,  under  the  34th  andtheV..C. 
^"^  .  -  ordered  him 

^^-•^der  of  August  1841  (a),  it  was  "  held  to  be  sufficient,  to  pay  the 

»rtd  the  Plaintiff  was  held  to  have  submitted  thereto."       SS''*^/.'"*.^^. 

The  Plamtjff 

afterwards  ob* 
On  the   15th  of  Naocmber  the  Vice-Chancellor,  to  Sifa^Vrda 
^^hose   Court   the  suit  was   attached,   made  the  usual  of  course  to 
Order  for  the  taxation  of  Smith's  costs  of  the  suit,  and  pressing^lrThis 

ibr  payment  thereof  by  the  Plaintiff.  petition  the 

order  of  the 
Vice-Chan 

On  the  25ih  of  November,  the  Plaintiff  obtained,  upon  ^ellor.  It  wag 

\      discharged  for 
petition  at  the  Rolls,  an  order  of  course  to  amend  the  irregularity  on 

bill  as  against  all  the  Defendants.  J^  fup  Ti''^ 

sion. 

This  order  was  obtained  on  the  simple  allegation,  as 

lo  the  Defendant  Smith,  that  he  had  appeared  and  filed 

a  demurrer  on  the  6th  of  Atigtist.     The  petition  wholly 

omitted  any  mention  of  the  order  of  the  Vice-Chancellor. 

Mr.  Pemberton  and   Mr.  Piggott,  for  the    Plaintiff,  ^ 

moved  to  discharge  the  order  to  amend.     They  cited 
Mackenzie  v.  Claridge.  (i) 

Mr.  Tomanoy  contrcU  There  is  a  distinction  between 
a  demurrer  being  allowed^  and  a  demurrer  being  sub^ 
mitted  to.  Where  a  demurrer  is  submitted  to,  the 
Plaintiff  is  at  liberty  to  amend  his  bill  on  payment  of 

costs* 
(a)  OrtU  Can.  174.  (h)  See  poit,  1S3. 
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costs,  {a)  The  order  of  the  Vice-Chancellor  is  erroneons^ 
as  it  is  only  upon  the  "  allowance  of  a  demurrer,**  tha.^ 
the  Defendant  is  entitled  to  his  full  costs  under  the  31s^ 
Order  of  4pri/  18«S,(6) 

If  the  Plaintiff  has  acted  wrong,  it  has  been  in  conse- 
quence of  a  slip  of  the  scJicitor,  who  considered  that  the 
long  vacation  was  not  to  be  reckoned. 

The  Master  (fthe  Rous. 

I  think  that  this  order  is  irregular,  because  it  was 
obtained,  as  of  course,  on  an  imperfect  statement  of 
facts,  suppressing  that  which  was  most  material,  viz.  the 
order  of  the  Vice-Chancellor. 

The  order  was  made  here  on  the  suggestion,  that  a 
demurrer  had  been  filed,  and  had  not  been  set  down, 
there  being  at  the  time  an  order  of  the  \lce-ChancelIor, 
which  still  exists,  directing  the  costs  of  the  demurrer 
and  suit  to  be  paid  by  the  Plaintiff.  This  fact  was 
wholly  suppressed. 

I  cannot  sav  that  the  order  of  the  Vice-Chancellor 

m 

was  irregular,   I  am  bound  to  treat  it  as  a  valid  order 
until  it  has  been  discharged. 

As  to  the  right  of  a  PJaintiff  to  amend  his  bill  and 
prosecute  his  suit  against  a  Defendant,  where  it  has  been 
terminated  by  a  slip  in  not  setting  down  the  demurrer,  I 
am  by  no  means  prepared  to  say  thit  he  may  not  be 
allowed  to  Ao  so,  upon  setting  the  opposite  party  right 
as  to  costs :  but  the  real  facts  and  circumstances  of  the 
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c&se  must  be  brought  forward  and  stated  to  the  Court,        1843. 

in  order  that  it  may  be  enabled  to  exercise  its  judgment  ^^^y^J^ 
them.  v. 

This  motion  must  be  granted.         '*"^' 


Note.— The  rule  is  difiereat  in  the  case  of  a  plea.  If  the  plea  be 
sallowed  or  submitted  to,  the  parties  may  nevertheless  go  into  evi- 
^^nce  to  prove  and  dbprove  die  facts  relied  on  by  the  plea.  See 
«Ro&0f^  T.  JoHct^  potL  M.  R.,  SlBt  December  1 849.  (6) 


MACKENZIE  v.  CLARIDGE.  i«^2- 

TN  this  case  the  Defendant  filed  a   demurrer.     The  Where  & 
"*•  Plaintiff  neglected  to  set  it   down  within  twelve  neglects  to  set 

days,  and,  therefore,  under  the  34th  Order  of  August  ^**^"  »  ^«' 
,.^..  -  ,,         ,  ..,  murrer  within 

1841  (a),  it  was  deemed  to  have  been  submitted  to.  the  twelve 

days,  the 
Defendant  is 
Mr.  Bacon  moved,  exparte^  that  the  Plaintiff  should  entitled  to 

pay  to  the  Defendant  his  costs  of  the  demurrer,  and  g^t^jj^ 

also  his  further  costs  of  this  suit.  murrer,  and 

an  order  for 
^  them  will  be 

The  Master  of  the  Rolls  made  the  order.  (J)  m^^exparu. 

(c)  Or4.  Can.  174.  (ff)  Reg.  Lib.  1841.  B.  1400. 
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1848. 


Feb.  SO. 


KING  V.  WILSON. 


A  tenant  in 
possession 
parchased 
the  propertyy 
which  was 
represented  to 
be  fonj-six 
feet  in  depth ; 
it  tnrned  out 
to  be  thirty- 
three  only : 
Held,  that  he 
was  entitled 
to  an  abate- 
ment. 

Though 
time  be  not  of 
the  essence  of 
a  contract,  it 
may  be  made 
so  by  notice, 
where  there 
has  been  great 
and  improper 
delay  on  one 
side  in  com- 
pleting.   It 
may  bowerer 
be  waived  by 
proceeding  in 
the  purchase 
after  the  ex- 
piration of  the 
time  fixed  by 
the  notice. 


tf^N  the  20th  of  Jidy  1841,  the  Defendant,  who  i 

the   tenant   and   occupier  of  a  certain   freehold, 
house  and  premises  at  IsUngianj  agreed  to  purchase  th^ 
same  from  the  Plaintiff,  and  by  the  terms  of  the  con~ 
tract,  the  purchase  was  to  be  completed  on  the  23d  of* 
August  1841. 

The  particulars  stated  the  property  to  hejbriy^six  feet 
in  depth,  when,  in  fact,  the  depth  ^v&oxA^thirly4hreefeetn 

The  abstract  was  delivered  on  the  31st  of  t/tcfy,  and 
was  returned  with  requisitions  and  objections  on  the 
10th  of  August.  One  of  these  required  proof  of  the 
vendor's  descent.  To  meet  this,  the  certificate  of  the 
marriage  of  the  vendor's  parents  was  furnished,  which 
shewed  that  they  were  married  on  the  21st  of  March 
1794,  and  this  was  accompanied  by  the  certificate  of 
the  vendor's  baptism  on  the  1st  of  June  1794,  but  which 
stated  that  he  was  born  on  the  17th  of  April  1794. 
The  draft  of  a  solemn  declaration  under  the  act  (5  & 
6  W.  4.  c.  62.)  as  to  this  matter,  was  also  sent.  This 
evidence  was  not  satis&ctoiy  to  the  purchaser,  who  re- 
quired either  the  next  brother  of  the  vendor  to  join  in 
the  conveyance,  or  the  bond  of  indemnity  of  some  re- 
sponsible person. 


On  the  l6t  of  September,  the  vendor  stated  that  he 
had  no  better  evidence  to  offer,  nor  any  corroborative 
proof,  for  both  the  medical  man  and  nurse  were  dead. 
He  declined  the  proposal  of  the  purchaser  and  threat- 
ened to  file  a  bill. 


Some 
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Some  further  correspondence,  which  is  not  material,  184S. 
took  place  between  the  parties,  and  ultimately,  on  the 
18th  of  September^  the  purchaser  wrote  to  say,  that  if 
the  objection  as  to  the  insufficiency  of  the  proof  of  the 
descent  was  not  removed  within  a  week,  he  should  con- 
sider himself  no  longer  bound,  and  of  this  he  thereby 
gave  formal  notice. 

The  vendor  afterwards  offered  to  give  an  indemnity, 
which  proposal  the  purchaser  entertained,  but,  on  the 
28tb  ot  September^  objected  to  the  person  proposed,  and 
insisted  that  he  was  no  longer  bound  by  the  contract. 
On  the  15th  of  Naoernber  the  vendor  furnished  the 
solemn  declaration  of  a  party  present  at  the  marriage, 
but  the  purchaser  refused  to  renew  the  subject,  and  this 
bill  for  the  specific  performance  was  in  consequence  filed 
on  the  27th  of  Naoernber  1 84 1 . 

The  cause  now  came  on  for  hearing.  The  Plaintiff 
entered  into  no  evidence  in  the  cause  as  to  his  descent, 
and  the  Defendant  insisted  that  the  contract  had  been 
pot  an  end  to,  and  also  that  the  abstract  furnished  did 
not  go  back  far  enough. 

Mr.  Pemberion  and  Mr.  S.  P.  Iffiitej  for  the  Plaintiff, 
asked  for  a  reference  to  the  Master  as  to  the  title,  and 
as  the  Defendant  had  raised  an  untenable  defence  that 
the  contract  had  been  rescinded,  they  argued  that  the 
Defendant  should,  at  once,  be  ordered  to  pay  the  costs 
up  to  the  hearing. 

Mr.  Kindersley  and  Mr.  Dunn,  contrh,  contended  that 
as  the  Plaintiff  had  failed  to  comply  with  the  reasonable 
requisition  of  the  purchaser,  within  the  time  limited  by 
the  contract  and  by  the  notice,  the  contract  had  been 
put  an  end  to. 

Secondly, 
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1843.  Secondly,  that  the  OHiduct,  de&nit,  and  laches  of  the 

^'^y^     Plaintiff  had  been  such,  as  to  disentitle  him  to  any 

r.  relief  in  this  Coort. 

Wilson. 

Thirdly,  that  if  the  porchase  was  to  proceed,  then, 
that  there  lumng  been  a  great  misrepresentatioa  as  to 
the  quantity  of  the  land  sold,  the  purdiaser  was  oitided 
to  compoisation  for  the  deficiency  in  quantity. 

Fourthly,  that  no  special  order  oi^t  to  be  made  as 
to  the  costs  up  to  the  hearings  especially  as  the  suit 
had  or^nated  from  the  de&ult  of  the  Plaintiff  in  fur- 
nishii^  satisfirtrtory  evidenoe  as  to  his  descent 

Mr.  S.P.  lf%/r,  in  reply.  The  Defendant  is  not  enti- 
tled to  any  compensation  for  the  erroneoos  description. 
He  was  tenant  and  in  possession  of  the  premises^  and 
well  knew  what  the  property  was  which  it  was  the  in- 
tention of  the  Haintiff  to  sdl,  and  which  he  intended  to 
purchase. 

Tajflor  V.  Brasm  (a),  and  Hyde  t.  Datbaunf  (6),  were 

cited. 

Tke  Mastee  of  tie  Rolls. 

The  first  question  in  this  case  is,  whether  the  contract 
has  been  put  an  end  to.  Now  I  am  clearly  of  opinion 
that  though  time  may  not  be  of  the  essence  of  a  con- 
tract, yet  where  thei«  Is  great  and  improper  delay  on 
one  side,  the  other  party  has  a  right  to  fix  a  reason- 
able time  within  which  the  contract  is  to  be  completed ; 
that  time  will  thai  be  considered  bv  this  Court  as 
haring  become  of  the  esssence  of  the  contract ;  and  in 
case  the  party  makes  default  in  doing  what  is  right  and 

proper 

(a)  9  Bern.  ISO.  ^^J  4 
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j^roper  on  his  part,  withia  the  time  so  fixed,  it  will  be  a        ]  84>S. 
reason  why  this  Court  will .  not  afterwards  interfere  in 
liis  faTour  to  compel  the  execution  of  the  contract 

The  question  is  whether  those  circumstances  occur  in 
the  present  case.  I  cannot  help  thinking  that  the  con- 
duct of  the  vendor  in  this  case  was  not  satisfactory  with 
jespect  to  the  proof  required  of  his  legitimacy.  The 
first  certificate  stated  tlie  marriage  to  have  taken  place 
in  March^  and  the  certificate  of  the  baptism,  (which  is 
no  evidence  whatever  of  the  birth)  shows  the  baptism 
to  have  taken  place  in  April  following.  It  therefore 
seems  to  have  been  necessary  to  inquire  very  minutely 
into  the  circumstances,  and  when  the  birth  really  took 
place.  The  correspondence  is  not  material,  until  we 
oome  to  the  Ist  of  September  1841.  There  was  then  a 
real  objection,  and  the  only  mode  proposed  for  remov- 
ing it,  was  by  tendering  the  declaration  of  the  mother. 
I  do  not  think  it  material  that  the  declaration  was  sent 
without  signature,  and  without  having  gone  through  the 
usual  formalities,  though  it  was  a  very  good  reason  for 
returning  it  in  order  that  it  might  be  perfected.  The  par- 
ties did  not  agree  upon  the  mode  of  removing  the 
objection ;  the  purchaser's  solicitor  on  the  18th  of  Sep- 
tember  says,  **  If  this  objection  is  not  removed  within 
a  week,  I  shall  consider  my  client  no  longer  bound,  and 
of  this  I  beg  to  give  you  formal  notice."  Now  I  must 
say,  that  under  the  circumstances,  this  was  rather  too 
short  a  time,  it  was  not  reasonable  to  require  every 
thing  to  be  done  within  a  week.  However  that  might 
be,  I  think  that  under  the  circumstances  of  this  case, 
the  contract  was  not  put  an  end  to ;  for  we  find  these 
gentlemen  (meaning  I  dare  say  that  the  correspond- 
ence should  be  continued  without  any  prejudice)  after- 
wards proceeding  in  the  matter,  and  considering  whether 
a  satis&ctbry  indemnity  could  not  be  had;  in  which 

even^ 
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1843.  event,  it  is  not  disputed,  the  contract  might  be  com- 
pleted without  regard  to  the  letter  fixing  the  time 
within  which  it  was  to  be  done;  so  that  there  was 
something,  which  might  have  been  done,  after  the 
expiration  of  the  time  fixed  by  means  of  which  the 
contract  would  have  been  completed.  It  appears  to  me 
under  the  circumstances  that  the  contract  is  not  put  an 
end  to. 

Tlie  next  consideration  here  is,  whether  the  conduct 
of  the  Plaintiff  has  been  such,  that  tlie  Court  in  its 
discretion  will  refuse  to  grant  a  specific  performance. 
Now  really  the  whole  question  under  discussion  between 
the  parties,  and  in  issue  in  the  cause,  or  nearly  so  (for 
although  other  objections  have  been  spoken  of,  yet  they 
have  not  been  stated  in  a  way  to  make  me  attach  any 
weight  to  them),  was  as  to  the  legitimacy  of  the  Plaintiff. 
When  the  Plaintiff  was  called  upon  to  prove  it,  I  think 
it  would  have  been  better  to  have  procured  the  necessary 
proof  at  once,  but  I  do  not  think  that  tlie  circum- 
stance of  not  having  done  so  is  a  reason  why  this  bill 
should  be  dismissed,  especially  when  the  Defendant, 
by  his  answer  insists  that  the  contract  was  put  an  end 
to,  and  not  on  the  default  in  procuring  the  requisite 
evidence.  Seeing  that  there  is  an  existing  contract,  I 
think  there  is  no  reason  why  it  should  not  be  specifically 
performed. 

llie  next  question  is  as  to  the  compensation,  and  I 
am  of  opinion  that  compensation  ought  to  be  given. 
The  depth  sold  is  forty-six  feet,  whereas  the  vendor  had 
only  thirty-three.  It  is  said  that  no  deception  could 
have  been  practised,  because  the  Defendant  was  in  pos- 
session of  the  premises,  and,  being  in  possession,  he 
must  have  known  that  it  was  a  mistake,  and  that  there 
were  only  thirty-three  feet      Now  I  don't  know  that 

persons 
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persons  In  the  occopation  of  premises  are  in  the  habit  of       1845* 
measuring  them ;  I  think  you  would  find  very  few  persons 
Mrho  know  the  exact  depth  and  frontage  of  their  premises. 
The  purchaser  had  it  stated  to  him  that  the  property 
vras  forty-six  feet  in  depth,  and  it  is  a  remarkable  circum- 
stance, that  the  particulars  having  stated  forty-six  feet  in 
c]eptb,  the  abstract  of  title  describes  the  premises  as 
thirty-three  feet.    That  was  objected  to  immediately. 
It  is  said  you  have  described  it  as  forty-six  feet  when  in 
point  of  fact  there  are  only  thirty-three.     What  was 
-the  answer  made  by  the  solicitor  of  the  vendor?     In 
substance  it  is  this,  recently  there  has  been  an  admea- 
surement and  by  the  admeasurement  it  appears  that  there 
are  forty-six  feet     Was  the  Defendant  then  to  blame 
in  not  going  to  ascertain  and  measure  it?    I  cannot  say 
lie  was.    The  representation  was  in  perfect  conformity 
mrith  the  particulars^  and  I  see  no  reason  at  all  why  he 
^was  to  test  the  reiterated  representation  by  an  actual 
admeasurement.     Further,  I  see  no  reason  for  thinking 
that  the  purchaser  might  not  have  formed  his  plans  as 
to  the  property,  with  reference  to  the  notion  that  there 
^were  forty-six  feet  in  depth. 

It  has  been  urged,  with  great  ingenuity,  that  the 
excess  of  representation  being  very  great,  (thirteen  out 
of  forty-six,)  ought  to  have  attracted  the  attention  of 
the  purchaser,  but  why  did  not  the  vendor,  who  ought 
to  have  known  something  about  the  matter,  and  who 
had  caused  a  recent  admeasurement  to  be  made,  com- 
municate to  the  other  side  that  it  had  been  ascertained 
to  be  thirty-three,  and  not  forty-six  feet?  I  think 
on  Uie  whole  that  there  is  a  right  to  compensation. 

The  other  question  is  with  respect  to  the  costs  of  the 

cause  up  to  the  hearing;  some  things  have  occurred  in 

VoL-VL  K  this 


dSO 
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this  case^  from  which  I  think  that  the  Fhintiff  is  not 
entitled  to  those  costs.  There  must  be  a  reference  to 
the  Master  as  to  the  title,  and  to  ascertain  the  amount 
of  compensation,  and  the  costs  must  be  reserved* 


I84S. 
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1843. 
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NEEDHAM  v.  SMITH. 

TN  1839  the  Defendant,  John  NeedJum^  was  of  un- 
sound  mind,  though  he  had  not  been  found  lunatic 
by  inquisition,  and  the  Court  in  that  year  appointed 
Mr.  Hunt  to  be  his  guardian,  to  defend  the  suiL  (a) 

In  Jhigusi  1842,  Hunt  having  died,  an  order  was 
obtained,  as  of  course,  whereby,  on  the  humble  petition 
of  John  Seedham^  a  person  of  unsound  mind,  Thomas 
WaifTcright  was  assigned  guardian  of  the  petitioner  in 
the  room  of  Hunt,  deceased.  This  order  was  obtained, 
as  of  course,  and  without  any  evidence  as  to  the  present 
incapacity  of  John  Ncedham. 

A  motion  was  made  to  discharge  the  order,  on  the 
ground  of  the  irregularity.  Affidavits  were  filed  as  to 
the  present  mental  competency  of  the  DefendanL 


Mr.  Turnery  in  support  of  the  motion. 


Ca)  See  Rfdttdak  (4th  cd.) 
105,  104.  Hamiett  T.  Witbrm- 
AaB^  5  JML  423.  L>er  V.  Bjrdtr^ 
S  J/«dL  294.  BrtKJts  T.  Joing, 
t  /farr,  155.  CM.  Gr.  217. 
1  Xkii.  IV.  «0.  24S.     EmU€r6y 


Mr. 


V.  UrmrM,  lUg,  LA.  A.  1855. 
toL  5.  Smiik  T.  AmmedfWt  Rrg. 
LA,  B.  1SJ3.  foL  3$S.    Jf#yo  T. 

S«.  MUUrT.SmmkM^JUg.Lii. 
B.  1S2S«  ioL  1759. 


Cases  in  chancery. 

Mr.Kbe and  Mr.  Terrellj  cmtrd. 
Mn  Pembertan^  for  the  Plaintiff. 

The  Master  qf  the  Rolls  was  of  opinion,  that  it 
ivas  irr^plar  to  obtain  the  order  as  of  course.  He 
saidf  that  where  a  party  was  found  lunatic  by  inquisition^ 
lie  was  presumed  to  remain  so  during  the  existence  of 
the  commission ;  but  where  the  lunacy  had  not  been  so 
found,  and  the  Court  took  on  itself  to  appoint  a 
guardian  ad  litem^  then  the  Court  presumed  that  the 
same  state  of  mind  continued  so  long  as  the  guardian 
retained  the  authority  committed  to  him ;  when,  how* 
ever,  that  authority  ceased,  even  by  the  death  of  the . 
^ardian,  the  presumption  in  favour  of  sanity  revived. 
That  as  the  present  order  ought  not  to  have  been  ob- 
tained except  upon  a  special  application,  it  ought  there- 
fore to  be  discharged. 

His  Lordship  also  adverted  to  the  evidence  of  present 
sanity,  and  said,  that  if  it  had  been  brought  to  the 
notice  of  the  Court,  the  order  complained  of  would  not 
liave  been  made. 


ISl 


1849. 


Nbedham 
Smith.' 


BASSFORD  V.  BLAKESLEY. 


1843. 
Jan.  27. 


'T^HIS  suit  was  instituted  for  the  purpose  of  setting  are  impeached 
aside  a  series  of  conveyances  nearly  voluntary  ob-  ^^  fraud,  the 
Uined  by  a  nephew  from  hb  aged  uncle.  Z^of  & 

In  ^y  '^^  ^^^  ^^^^ 

not  entitle  the 
Pkintiff  to  an  order  for  their  production ;  on  the  other  hand,  in  order  to  obtain  a 
production,  it  is  not  necessary  that  the  fraud  should  be  admitted  by  the  answer,  the 
Court  must  look  at  the  circumstances  of  each  case. 

Order  made  for  the  production  of  a  deed  impeached  for  fraud,  though  the  fraud 
was  denied  by  the  answer,  the  case  on  the  whole  being  such  as  to  render  an  in- 
ipectk»  proper. 

K2 
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1842.  In  1837  the  PlaiDtiff  lost  his  only  daughter,  io  con- 

^'^'^^^    sequence  of  which  (as  was  alleged),  he  became  over- 
V.  whelmed  with  grief.    The  Plaintiff  at  this  tune  was 

Slakkslbt.  n^rjy  seventy  years  of  age,  and  possessed  estates  of 
conuderable  value;  and,  in  Jpril  1888,  be  conveyed 
one  of  those  estates  to  the  Defendant,  his  nephew,  re- 
serving thereout  a  life  estate  only,  and  an  annuity  of 
100/.  a  year  for  any  wife  be  might  marry. 

In  Jime  1838,  the  Plaintiff  conveyed  a  second  estate 
to  the  Defendant,  reserving  thereout  a  life  interest ;  and, 
in  Jime  1889,  he  granted  to  the  Defendant  a  lease  of 
the  property  during  the  Plaintiff's  life  at  an  inadequate 
rent 

In  August  1840^  the  Plaintiff  being  on  the  point  of 
marrying  again,  released  to  the  Defendant  the  annuity 
of  1002.  a  year;  and,  in  December  following^  he  also 
conveyed  to  the  Defendant  his  life  estate.  In  these  dif- 
ferent transactions  a  small  and  mere  colourable  con- 
sideration  was  purported  to  be  given ;  but,  in  the  result, 
the  Plaintiff  completely  denuded  himself  of  the  whole  of 
his  property,  worth  more  than  l4ffiOOL  in  favour  of  the 
Defendant. 

The  Plaintiff  alleged  that  these  deeds  had  been  ob- 
tained by  fraud,  deception,  and  undue  influence,  and 
that  the  Defendant  had  procured  them  by  practising  on 
the  fears  and  weakness  of  the  Plaintiff 

The  Defendant  by  his  answer,  which  was  of  con- 
siderable length,  though  be  denied  these  allegations, 
stated  that  the  Plaintiff  had  long  entertained  a  great 
regard  for  the  Defendant,  who  was  his  heir  apparent, 
and  had  long  determined  to  provide  for  him ;  that  the 
t  conveyances  had  been  made  by  his  uncle  of  his  own  free 

will  out  of  rq;ard  to  the  Defendant,  and  for  some  other 

am- 
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considerationi  with  the  assistance  of  a  separate  solicitor  1842. 

on  each  several  occasion.    The  case,  however,  made  by  '^^^^^"^'^ 

the  Defendant  himself  was  one  of  great  suspicion.    The  v. 

answer  set  out  the  conveyances  at  some  length,  and  ad-  ^^'^■•^''^^ 
mitted  them  and  the  title-deeds  to  be  in  the  Defendant's 
possession. 

Mr.  Moore^  in  support  of  the  motion. 

Mr.  G.  Turner^  coniri^  resisted  the  production  of  the 
conveyances,  which  were  the  Defendant's  title-deeds. 
He  argned  that  the  mere  allegation  of  fraud  was  not 
snflScient  to  entitle  the  Plaintiff  to  the  production ;  that 
as  the  fraud  had  been  denied  by  the  answer,  and  as 
the  deeds  in  question  would  not  prove  the  Plaintiff's 
case,  he  was  not  entitled  to  see  them.  He  cited  TyUr 
T.  Drmficn  (a),  and  Kennedy  v.  Green,  (b) 

The  Master  of  the  Rolls. 

I  perfectly  agree,  that  where  a  bill  alleges  that  deeds 
have  been  obtained  by  fraud,  and  the  answer  entirely 
denies  the  fraud  and  states  the  deeds,  the  Plaintiff  is 
not,  in  that  situation  of  things,  entitled  to  an  order  for 
their  production. 

On  the  other  hand,  it  is  not  necessary,  in  order  to  % 
entitle  the  Plaintiff  to  the  production  of  the  deeds,  that 
the  Defendant  should  admit  that  there  has  been  fraud. 

The  Court  must  look  to  the  circumstances  of  each 
case,  and  looking  to  the  circumstances  under  which 
these  deeds  have  been  obtained,  I  think  it  is  quite 
reasonable  that  the  deeds  should  be  produced.    Here 

are 

{a)  9  Sim.  4r  Si.  509.  Ncaie  v.  Latimer,  S  You.  ^  C. 

(6)  6  Sm.  6.  And  lee  BaUh  lExeh,)  S57.;  11  B^  119.  and 
t.  8^me9^  Turn.  4*  &mt.  S7.     4  C7. 4*  Fm.  570. 

f  8 
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1B42V 


Basspoi^d 

V, 


are  conveyances  from  an  old  man  under  very  extraordi- 
nary circumstances  and  almost  without  consideration.  It 
is  said  these  are  the  Defendant's  title-deeds,  but,  accord- 
ing to  his  own  statement,  he  has  no  title  except  what  he 
derived  by  gift  from  the  Plaintiff!  I  think  that  the 
Plaintiff*  should  be  at  liberty  to  see  what  he  has  done,, 
and  that  the  Defendant  should  produce  these  deeds. 


I  agree  with  the  rule  stated  by  the  Defendant's 
counsel,  that  a  Plaintiff*  is  not,  upon  a  mere  allegation  of 
fraud,  entitled  to  the  production  of  deeds  which  are' 
Impeached ;  but  here  is  not  only  the  allegation  of  firaud, 
but  circumstances  which  shew  me  that  the  Plamtiff  is 
fairly  entitled  to  have  the  matter  inquired  into. 


N'OTB. — l*he  cause  afterwards  came  on  for  heariog  on  the  80th 
of  April  1844,  when  upon  concessions  being  offered  by  the  Defencl- 
ant,  the  case  was  compromised. 


Dee,  16.  22. 

A  petition  was 
presented  in 
the  names  of 
A.  and  ^.,  but 
without  the 
authority  of 
A.  Held,  that 
having  regard 
to  the  rights 
of  the  re- 
spondents, the 
petition  could 
not  be  ordered 
to  be  taken 
off  the  file  on 
the  applica- 
tion of  A, 


M 


TARBUCK  V.  TARBUCK. 

R.  WARDj  a  solicitor,  presented  a  petition  in  the 
names  of  Hannah   Tarbuck  and   Francis  Tar^ 


A  motion  was  made  on  behalf  of  Hannah  Tarbuckj 
that  the  petition  might  be  taken  off*  the  file,  or  that  her 
name  might  be  struck  out,  and  that  all  proceedings  by 
JVard  might  be  stayed.  The  ground  upon  which  the 
application  was  made,  was,  that  Ward  had  no  authority 
to  act  for  Hannah  Tarbuck. 


Mr.  RoltfM  support  of  the  motion. 


Mr. 
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Mr.  PemberUm  and  Mr.  BqgerSf  cotiird. 


1S5 


184.2. 


Wiggins  Y.  Peppin  (ah  Lord  v.  Kettett  (6)|  were  cited.  v. 

Tarduox. 

A  similar  motion  was  made  on  behalf  of  Francis 


The  Master  of  the  Rolls. 

I  am  of  opinion  upon  the  affidavits,  that  Francis 
larbuck  never  withdrew  his  authority  to  Mr.  Ward 
until  after  the  petition  was  in  the  paper^  but  I  think  that 
J^annah  Tarbuck  had  withdrawn  her  authority.  Han- 
nah Tarbuck  asks  that  the  petition  may  be  taken  off  the 
,  but  having  regard  to  the  interest  of  the  respondents 
ho  are  entitled  to  have  some  order  made  on  it,  I 
-t-liink  that  this  cannot  be  done,  and  that  the  only  order 
^liat  I  can  make  is,  that  Hannah  Tarbucl^s  name  ought 
ot  to  be  used. 


(a)  S  BMP.  403. 


(b)  iM^L^K.u 


LORD  MOSTYN  v.  SPENCER. 


Jan.  26. 

1845. 
Feb,  S9. 


^  I  iHIS  was  a  motion  on  behalf  of  the  Defendant,  that  Depositions 

J-  the  depositions  of  a  witness  examined  under  a  com-  after'^Diibli 

mission  on  behalf  of  the  Plaintiff,  might  be  suppressed  tion,  on  the 

f.      •_        1     ..  ground  that 

or  irregularity.  Sneofthe 

cooimissionen 
W8S  the 

By  the  decree  made  in  the  cause,  certain  inquiries  nephew  and 
Were  directed,  and  a  commission  having  become  neces-  ^^^  9i  ^^® 

saiy      The  fact  of 
publication 
liaTin^  passed^  or  the  death  of  the  witness^  will  not  preyent  the  toppression  of  the 
tlepontionB,  when  the  commiuioner  is  disqualified  by  interest,  proviaed  the  applica- 
tion be  made  within  a  raaioiudila  time  after  the  discovery  of  the  objection. 

£  4 
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1843*  sary  to  examine  witnesses  on  behalf  of  the  Plaintiff,  an 

LcffdliosTrN  ^^^^  ^'^^  ^^^^  commission  was  made  in  January  1841, 

V.  but  the  Defendant  did  not  join  therein^ 


Spxncer. 


One  of  the  commissioners  named  by  the  Plaindff 
was  Cymric  Uoyd^  who  was  the  nephew  and  agent  of 
the  Plaintiff.  The  nature  of  his  agency  did  not  appear 
on  these  proceedings,  and  the  relationship  between  the 
Plaintiff  and  LUyd  was  not  known  to  the  Defendant  till 
some  time  ailer. 

On  the  5th  of  March  1841,  the  commission  was  exe- 
cuted by  lioyd  and  another  commissioner  at  Gzen,  and 
Pt^k  was  examined  thereunder*  Publication  having 
passed,  the  depositions  were  delivered  out  in  December 
1841*  In  January  1842  the  Defendant  objected  to  the 
evidence  of  Pt^hf  on  aiccount  of  his  interest.  The  case 
proceeded  in  the  Master's  oflSce,  and  on  the  15th  of  i>- 
cember  1842,  upon  the  return  of  the  Master's  warrant  to 
settle  his  report,  the  name  of  Cymric  Uoyd  being  ob« 
served  by  the  Defendant's  solicitor,  an  inquiry  was 
made,  when  it  appeared  that  Cymric  Uoyd  was  the 
nephew  and  agent  of  Lord  Mostyn.  Notice  of  this  mo- 
tion was  thereupon  given. 

The  witness  Pttgh  had  since  died. 

Mr.  Kindersley  and  Mr.  Teed  in  support  of  the 
moUon. 

<^  No  person  can  take  part  in  the  execution  of  a  com- 
mission who  is  not  wholly  indifferent'*  Cooke  v.  fVU^ 
son{a)f  and  where  depositions  are  taken  by  commis- 
sioners who  are  disqualified  by  their  connection  with 
the  parties  to  the  cause,  the  Court,  even  after  publica- 
tion, will  suppress  them. 

It 

(a)  4  Mad.  580. 
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Xt  is  stated  in  the  Practical  Register  (a),  that  '4he        184 3. 

^^^mon  exceptions  to  commissioners  are  these :  that  he  .  ^^C^*^ 
;^  Lord  Mostyh 

'^  C5f  kindred,  allied  to  the  party  for  whom  he  is  named/'  v. 

^^^*j  "or  any  other  apparent  cause  of  partiality,  or  siding      Spbnceb. 
^^ith  either  party.'* 

So  in  Hinde  (i)i  it  is  said,  ^  Commissioners  ought 
^o  be  indifferent  persons ;  and  after  commissioners  are 
struck,  if  it  be  discovered  that  one  or  more  of  the  com- 
missioners is  or  are  nearly  allied,  of  counsel,  solicitor, 
master,  or  partner  with  the  Plaintiff  or  Defendant,  or 
any  apparent  cause  of  partiality,  or  siding  with  either 
party  can  be  shewn,  the  Court,  upon  motion,  or  the 
Master  of  the  Rolls  upon  petition,  will  order  the  oppo- 
site party  to  name  commissioners  de  naoo.^* 

Here^  the  commissioners  stood  in  the  relation  both  of 
nephew  and  agent  to  the  Plaintiff.  The  depositions 
Iiaye  been  irr^ularly  taken,  and  the  Defendant  having 
made  his  objection  immediately  upon  the  discovery  of 
it,  they  ought  now  to  be  suppressed. 

Mr.  Turner  and  Mr.  Craig^  contrd^  contended,  that 
the  objection  was  made  too  late;  that  the  commis* 
sioners  having  been  named  in  January  1841,  the  De- 
fendant and  his  agents  then  knew  of  the  appointment  of 
Cymric  lioyd  as  a  commissioner,  and  that  from  the  facts 
proved,  he  must  have  known  of  his  relationship  to  the 
Plaintiff;  that  he  had  proceeded  on  the  evidence,  and 
had  waived  the  objection,  and  that  as  the  Court  had  a 
discretion,  it  ought  not  to  exercise  it,  so  as  to  prejudice 
the  Plaintiff,  now  that  he  was  deprived,  by  the  death  of 
the  witness,  of  the  opportunity  of  re-examining  him ;  the 
more  especially  as  there  was  no  suggestion  of  any  un- 
fairness 
{a)  Page  ISK  {b)  Page  504. 
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1843.       fairness  having  beeii  practisedi  and  as  the  Master  hiid 
-L^^dM^^ft  prepared  his  report  founded  on  this  very  evidence. 
V.  Gordon  v.  Gordon  (a),  was  cited. 


Spemcbr^ 


77ie  Master  of  the  Rolls. 

This  motion  is  of  so  much  importance,  both  as  regards 
the  practice  of  the  Court,  and  the  interest  of  the  parties, 
that  I  shall  not  dispose  of  it  without  further  consideration. 
The  only  question  seems  to  be,  whether  the  party  making 
this  application  is  precluded,  by  the  length  of  time  or 
from  the  circumstances  of  the  case,  from  making  this  ap« 
plication.  A  question  has,  to  my  great  surprise,  been 
raised,  whether  depositions  can  be  suppressed,  on  the 
ground  of  a  commissioner  being  a  person  engaged  in  the 
interest  of  one  of  the  parties  to  the  cause.  There  is 
nothing  more  clear,  and  if  it  had  now  to  be  decided  for 
the  first  time,  I  should  not  have  the  least  hesitation  in 
so  deciding.  Persons  appointed  by  the  Court  to  take 
depositions  must  be  impartial,  and  if  they  are  appointed 
in  such  a  way  as  not  to  secure  that  important  object,  it  is 
the  duty  of  the  Court  to  suppress  the  depositions :  of 
this,  I  conceive,  there  cannot  be  a  doubt. 

But  if  a  party  is  cunning  enough  to  get  a  person 
interested  appointed  commissioner,  and  the  objection  is 
not  observed,  is  the  Court  to  receive  evidence  tainted 
by  partiality?  The  doctrine  is  too  important  to  be 
passed  over  without  observation.  Commissioners  are 
the  officers  of  the  Court,  though  they  are  nominated 
and  proposed  to  the  Court  by  the  parties ;  the  Court 
entrusts  the  parties  with  their  nomination,  subject  to 
their  being  struck  off  by  the  opposite  party,  and  to  this 

sanction, 

(a)  1  Swans.  166.  and  1  Wiis.  C«  C.  155. 
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^ctioDi  that  if  it  turns  out  that  the  persons  are  im-        1S48. 

Proper,  the  evidence  shall  not  be  available.  .  ^^^/^^ 

'^  LordMosTTR 

The  argument  used  at  the  bar  with  reference  to  what      S'^wcbb; 
Ought  to  be  done  by  the  Court  in  such  a  case,  b  most 
important     Suppose  that  a  person  is  appointed  a  com- 
tnissioner  whom  the  Court  would  not  knowingly  have 
cppointedi  he  not  being  likely  to  deal  impartially  between 
the  parties.    If  the  objection  be  known  to  the  opposite 
party,  and  with  such  knowledge  he  permits  the  pro- 
ceeding to  go  on,  running  the  chance  of  having  the 
evidence  in  his  favour,  but  resolved  to  take  advantage 
of  the  point  of  form,  if  the  evidence  should  turn  out  to 
be  against  him,  can  the  party  acting  in  such  a  manner 
be  allowed,  after  publication,  to  come  to  this  Court  for 
the  suppression  of  the  depositions?    This  argument  is 
most  material,  and  I  must  carefully  examine  these  affi- 
davits with  this  view.     It  is  the  duty  of  a  person  de- 
sirous to  object  to  the  regularity  of  proceedings,  to 
make  the  objection  as  early  as  possible.    The  point  is 
this,  was  the  Defendant  aware  of  this  objection,  or  were 
the  circumstances  such  that  he  ought  to  have  known  it? 
He  cannot  avail  himself  of  any  irr^ularity,  if  there 
has  been  negligence  on  his  own  part;  but  if  he  really 
did  not  know  of  the  objection,  and  came  forward  at  the 
earliest  period  he  could,  is  it  now  too  late  ?    It  is  said 
that  he  ought  to  have  applied  to  the  Court  before  the 
dqx>sitions  had  been  read  in  the  Master's  office,  and 
that  it  is  now  too  late  to  bring  forward  the  objection.    I 
find  it  difficult  to  believe  that  Lord  Eldon  expressed 
any  such  opinion  in  Gordon  v.  Gordon :  his  observation 
applied  to  the  case  before  him:  he  never  intended  to  say 
that  if  one  party  concealed  the  objection,  and  the  other 
brought  it  forward  at  the  earliest  moment  after  he  dis- 
covered it,  he  cannot  avail  himself  of  it,  after  the  depo* 
sition  has  been  once  read. 
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1 848.  The  Master  of  the  Rolls. 

Lord  MosTTN      This  motion  is  made  by  the  Defendant  for  an  order 
SpimcER      ^°  suppress  the  depositions  of  WiWam  Pugh,  as  being 
irregularly  taken. 

The  depositions  were  taken  on  behalf  of  the  Plaintiff, 
under  a  commission  in  which  the  Defendant  did  not 
join ;  and  the  Plaintiff  having  named  his  own  commis- 
sioners, the  objection  is,  that  one  of  the  commissioners, 
whom  he  named  and  who  acted  on  the  execution  of 
the  commission,  was  his  nephew  and  agent. 

I  am  of  opinion  that  it  was  clearly  wrong  to  insert 
the  name  of  the  Plaintiff's  nephew  and  agent  as  a 
commissioner.  The  Court  would  not,  knowingly,  have 
appointed  as  its  minister  for  the  execution  of  a  commis- 
sion to  examine  witnesses,  a  person  whose  connection 
and  employment  rendered  him  so  liable  to  be  biassed. 
The  nomination  of  commissioners  is  intrusted  to  the 
parties,  subject  to  all  the  consequences  of  improper  no- 
mination, and  it  would  lead  to  the  most  dangerous  con- 
sequences, if  parties  were  allowed  to  avail  themselves  of 
the  evidence  taken  under  commissions  upon  which 
they  had  placed  their  own  agents;  and  accordingly, 
the  Court  has  suppressed  the  depositions,  when  taken 
under  a  commission,  in  which  a  solicitor  (a)  in  the 
cause,  or  the  clerk  of  a  solicitor  {b)  in  the  cause  has 
been  named  as  a  commissioner.  I  conceive  that  a  per- 
son who  is  acting  for  the  party  as  his  agent,  though  he 
may  not  be  his  solicitor,  is  not  less  objectionable  than 
if  he  were  so ;  not  being  a  solicitor,  he  may  perhaps 

be 

(a)  Forteteue  v.  Coake^Godb.  {J>)  Newton  v.  Fooi^  3  Eep.  m 

193.    Fricker  Y,  Moore,  BurA.  Ch,  595.  nnd  2  JDick,  793.   Cooke 

S89.  and  SelwynU  Case,  8  Dick,  t.  fVilson,4  Mad.  380.   Chameau 

565.  v.  ItUey,  Rolls,  9th  Dec,  ISiO. 


Spkncir. 
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be  considered  as  less  likely  to  be  aware  of  the  duty  of       I848. 
being  strictly  impartial  on  such  an  occasion.     It  is  not  r^T^^ 
a  valid  objection  to  an  application  of  this  sort^  that  v. 

publication,  has  passed,  if  the  party  complaining  comes 
within  a  reasonable  tune  after  he  has  discovered  the 
objection;  and  the  real  question  upon  this  motion  is, 
whether  the  Defendant  has  come  in  a  reasonable  time. 

It  appears  that  Mr.  Burdekin^  who  was  then  a  De- 
fendant to  the  cause,  was  introduced  to  Mr.  Cymric 
Uqydon  the  9th  December  1839,  and  was  then  informed 
that  Mr.  Cymric  LUn/d  was  a  relation  of  the  Plaintiff. 
This  was  after  the  decree  was  made,  but  a  full  year  be- 
fore the  time  when  the  Plaintiff  obtained  the  order  to 
examine  witnesses ;  and  I  am  of  opinion,  that  the  know- 
ledge then  imparted  to  Burdekin  that  the  Plaintiff  had 
a  relation  called  Cymric  Uoyd^  does  not  justify  the  sup- 
position, that  Burdekin  must  have  known  that  Mr.  Cymric 
Uoyd  named  in  the  commission  which  issued  more  than 
a  year  afterwards,  was  the  same  Mr.  Cymric  Uoyd^  a 
relation  of  the  Plaintiff,  and  also  his  agent. 

In  February  1841,  it  was  first  known  that  Cymric 
Llcydwas  named  as  a  commissioner ;  there  was  not,  at 
that  time,  any  knowledge  that  he  was  the  Plaintiff's  agent, 
and  it  does  not  appear  that  the  Defendant  then  knew 
that  he  was  the  Plaintiff's  relation ;  the  cause  and  the 
execution  of  the  commission  proceeded,  on  the  sup- 
position that  the  commissioners  had  been  duly  nomi- 
nated. After  publication,  an  objection  was  taken  to  the 
evidence  of  William  Pugh  who  had  been  examined 
under  the  commission,  on  entirely  different  grounds, 
and  it  failed.  The  taking  of  and  relying  on  this  objec- 
tion alone,  appears  to  me  to  be  wholly  inconsistent  with 
the  notion  that  the  Defendant  knew  of  the  objection 
now  made. 

It 
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1843.  It  was  not  till  Odcber  1842,   that  the  Defendai 

t2!au^     agent  knew  that  a  Mr.  Cymric  Uoyd  was  the  agent 

«.  the  Plaintiff,  and  not  till  December  1842,  that  the  Qfm 

^^^'^^^     Uqyd,  the  Plaintiff's  agent,  was  known  to  be  the  Pla 

tiff's  near  relation  and  the  commissioner  who  acted  in  t 

execution  of  the  commission. 

The  nature  of  the  agency  has  not  been  explainc 
no  evidence  on  the  subject  has  been  given  on  the  part 
the  Plaintiff  and  I  have  therefore  no  reason  for  inf 
ring,  that  the  agency  was  not  of  a  nature  to  give  i 
bias  which  it  is  so  necessary  to  avoid.  It  is  not  witln 
reluctance  that  I  make  the  order.  The  witness  is  d« 
there  was  no  charge  of  partiality  of  conduct,  and  ( 
Plaintiff  may  be  deprived  of  evidence  very  important 
his  case.  But  it  cannot  be  permitted  to  parties  to  nai 
their  own  agents  and  relations  to  be  commissioners  : 
the  examination  of  witnesses,  and  if  there  be  no  frai 
neglect,  or  default  on  the  part  of  those  who  complain, 
does  not  appear  to  me  that  the  Court  would  be  justifi 
in  refusing  the  ordinary  remedy,  on  the  ground  tt 
the  wrong  had  been  long  unknown,  or  because  the  pa] 
committing  the  wrong  had  been  successful  in  conoe 
ing  his  malpractice  for  a  long  time.  I  must  therefc 
order  the  depositions  to  be  suppressed. 


Note.— The  Plaintiff  appealed  to  the  Lord  Chancellor 
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184S. 


STARTEN  V.  BARTHOLOMEW.  Jan.  is. 


WO  suits  were  instituted  on  behalf  of  infants.   The  Two  suits 
Court  having  referred  it  to  the  Master  to  ascer-  on  behalf  of 
which  of  the  two  suits  was  most  for  the  benefit  of  infi»Dt».  but  it 

was  found  that 

infants  (a),  the  Master  reported  in  favour  of  the  it  was  most  for 

their  benefit  to 
prosecute  the 
second.    The 

A  petition  was  now  presented  to  confirm  the  Master's  ppJLgrjy  jjjt* 
port,  and  to  dismiss  the  first  suit  with  costs  to  be  stituted;  but 

there  beins 

by  the  next  friend  or  his  solicitor.  some  impro- 

priety  of 

The  first  suit  was  instituted  by  Mr.  JR.,  a  solicitor,  the  part  of 

^J^i^hoot  any  authority  whatever.     He  nominated  his  the  solicitor, 
x^  ,  .  who  instituted 

^^■*other  as  next  friend.     Mr.  R,  was  intimate  with  the  it  on  his  own 

^tiler  of  the  infants,  and  had  been  concerned  for  their  no^^^'/h^^ 

^^^ceased  mother,  but  his  brother  was  a  stranger  to  the  brother  as 

i^  ._^.,  y  next  friend, 

■^^7-  the  first  bill 

was,  upon  an 
^  ,  ,  ,  ,       interlocutory 

it  is  not  necessary  to  go  into  the  details  of  the  cir-  application, 
^  Vnstances  of  the  case,  further  than  to  state,  that  the  ^^f,jjf^^^^jg^ 


^urt,  upon  this  application,  was  of  opinion,  that  under 

^  circumstances  of  the  case,  and  having  regard  to 

^^  adverse  claims  of  the  father  an  insolvent  debtor,  it 

^s  proper  to  have  instituted  a  suit  on  behalf  of  the 

ants.     Mr.  uR.,  the  solicitor,  had  stated  his  intendon, 


^^  means  of  the  suit,  to  procure  payment  of  a  sum 
^^liich  be  claimed  to  be  due  from  the  mother  of  the 
^^&nts.  It  also  appeared,  that  t£e  next  friend  was  a 
^^ere  nominee  of  the  solicitor,  and  the  bill  being  filed 
^ti  the  18th  of  July  1842,  the  subpoenas  were  not  served, 
^Xid  no  notice  given  to  the  Defendants.    The  second 

suit 
(a)  6  BeavtSl'i. 
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J  843. 


suit  was  instituted  on  the  28th  of  Jub/^  without  noti 
of  the  existence  of  the  first  suit,  and  no  intimation  ol 
the  existence  of  the  first  suit  was  given  till  after  th 
filing  of  the  second  bill. 

Mr.  Parsons^  in  support  of  the  application. 


Mr.  BayUtfj  for  the  trustees. 

Mr.  Woodj  cofUrd, 
Mr.  ParsonSf  in  reply. 

The  Master  of  the  Rolls. 

In  cases  of  this  kind,  the  Court  exercises  a  very 
careful  discretion,  on  the  one  hand,  in  order  to  fadlitate 
the  proper  exercise  of  the  right  which  is  ^ven  to  all 
persons  to  file  a  bill  on  behalf  of  infants,  and  on  the 
other  to  prevent  any  abuse  of  that  right,  and  any  wan** 
ton  expense  to  the  prejudice  of  the  infants. 

There  are  great  complaints  in  this  suit  of  the  bill 
being  filed  by  a  stranger.  I  must,  however,  say,  that  if 
it  is  proper  for  the  protection  of  the  infants  to  institute  a 
suit,  such  suit  is  not,  on  that  ground  alone,  to  be  found 
fault  with,  nor  is  a  party  on  that  account  to  be  charged 
with  the  costs,  if  it  should  turn  out,  upon  inquiry,  that 
the  suit  is  for  the  benefit  of  the  infants.  On  the  other 
hand,  if  a  bill  be  filed  by  the  nearest  relative  of  an  infimt, 
and  it  turns  out  that  it  was  filed  not  for  their  benefit,  but 
for  the  private  interest  or  purposes  of  the  next  friend, 
such  a  party  would  be  charged  with  the  costs  of  the  suit. 

The  question  is,  not  whether  there  was  authority  from 
the  father  of  the  infant  to  file  diis  bill,  but  whether  a 
mere  stranger  has  filed  this  bill,  without  r^ard  to  the 
interests  of  the  infants,  and  for  his  own  purposes. 

I  have 
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I  have  had  several  of  these  cases  before  me,  in  which 
M  have  had  to  determine  whether  the  bill  was  filed  im* 
properly,  and  to  make  orders  adapted  to  the  circum- 
stances oF  each  particular  case ;  it  has  been  my  duty 
Kiot  to  discourage  the  filing  of  proper  bills  on  behalf  of 
infants  for  the  protection  of  their  estates,  but  at'^he 
^iame  time  to  prevent  improper  bills  being  filed  on  their 
iDehalf. 


184S. 


Starten 

Bartho- 
lomew. 


This  is  a  case  in  which  ex  concessis  it  was  clearly 
proper  to  file  a  bill ;  the  interest  of  the  infants  in  this 
^:3se  being  such  that  it  was  impossible  for  the  trustees  to 
^ct  without  the  direction  of  the  Court. 

On  the  reference,  the  Master  has  found  that  the 
second  suit  is  the  most  proper  to  be  prosecuted.  The 
^XHisequence  is,  that  there  is  one  bill  filed  which  will  be 
%)eneficial  to  the  infants  to  prosecute,  and  a  subsequent 
Miill  filed,  which  will  be  more  beneficial  to  be  pro- 
ssecuted.  What,  according  to  the  ordinary  practice  of 
^he  Court,  is  next  to  be  done  ?  If  no  fault  is  to  be 
Vound  with  the  first  suit,  the  ordinary  course  is  to  stop 
St,  and  to  give  costs  to  the  next  friend,  although  the  first 
9iiit  may  not  be  as  beneficial  to  the  infants  as  the  second. 

It  is  said  such  an  order  will  not  meet  the  justice  of 
%he  case,  because  the  bill  was  improperly  filed.  I  think 
that  Mr.  22.  was  wrong  in  two  or  three  things.  He  was 
^rong  in  saying  he  would  use  the  suit  as  the  means  for 
obtaining  payment  of  Vis  debt.  Again,  he  ought  not  to 
Iiave  nominated  a  next  friend  of  his  own  authority ;  I 
certainly  do  not  think  it  right  for  a  solicitor  who  may 
consider  it  right  to  institute  a  suit  for  infants,  nominally 
to  put  forward  the  name  of  another  person,  but  in 
reality  to  prosecute  it  himself. 


Vol.  VI. 


In 
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In  the  third  place,  I  think  that  after  filing  the  bill,  he 
ought,  without  delay,  to  have  served  the  subpoena^  and 
have  given  notice  to  the  trustees  who  were  to  answer. 
He  did  not  do  that  for  ten  days,  and  in  the  mean  time 
another  bill  was  filed,  and  this  has  created  a  very  use- 
less expense. 

Under  all  these  circumstances,  I  think  I  must  dismiss 
the  first  bill  without  costs,  and  the  costs  of  all  other 
persons  must  be  costs  in  the  second  suit. 


Note.  —  See  Sale  v.  Sale,  1  Beav,  586.     Fox  v.  Sutoerkrvp,  ibid. 
583.     Guy  V.  Guy^  8  Beat.  460.      Mortimer  v.  West,  1  WiL  C,  (\ 


159. 


Jan.  19. 


A  creditor'* 
bill  was  filed, 
which  also 
prayed  other 
relief.    Soon 
afler  a  purely 
creditor's  suit 
was  instituted 
by  another 
party,  and  a 
decree  ob- 
tnined  therein 
within  seven 
days.    The 
Court  stayed 
the  first  suit 
bo  far  only  as 
it  prayed  an 
administration 
of  the  assets. 


DRYDEN  V.  FOSTER. 
DANSON  V.  FOSTER. 

npHE  first  oF  these  suits  was  instituted  on  the  2d  of 
•*•  November  184-2,  on  behalf  of  the  creditors  of  the 
intestate,  and  prayed  for  the  administration  of  the  estate, 
and  that  certain  partnership  accounts  should  be  taken. 
No  answer  had  been  put  in. 

The  second  was  a  simple  creditor's  suit,  instituted  on 
the  6th  of  December'  1842,  and  seven  days  afterwards, 
and  on  the  13th  oi  December^  a  decree  was  obtaine<l. 

Mr.  Pemberton  and  Mr.  Bayley  moved,  in  the  second 
suit,  to  stay  the  proceedings  in  the  first. 

Mr.  Renshaw,  contra,  objected  that  the  two  suits  were 
not  precisely  for  the  same  object;  that  the  first  suit 
asked  that  certain  accounts  might  be  taken  with  respect 

to 
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o  a  partnership  business,  and  also  for  an  injunction 
nd  rec^ver^  and  an  occasion  might  arise  in  which  it 
aight  be  proper  to  grant  them.  He  urged  also,  that 
Kie  second  decree  had  been  obtained  by  collusion. 

7^  Master  of  the  Rolls  ordered,  that  all  further 
proceedings  in  the  first  suit,  so  far  as  administration  of 
he  assets  of  the  intestate  was  thereby  sought,  should  be 
tayed ;  and  he  gave  to  the  Plaintiff  in  the  first  suit 
iberty  to  go  before  the  Master  in  the  second,  and 
»rove  for  what  he  might  eventually  establish  in  the 
srst  cause,  {a) 

(a)  Reg.  Lib.  A.  1843.  fo.  497. 


1843. 


ROBINSON  V.  BRUTTON. 

^^N  the  22d  of  May  1841,  the  next  friend  of  the 
^^  Plaintiff  was  ordered  to  give  security  for  costs,  and 
be  accordingly  executed  the  usual  bond  to  the  Six 
Clerks,  Vesey  and  Allen. 

On  the  22d  of  November  1842,  the  bill  was  dismissed 
with  costs ;  and  the  next  friend  being  abroad,  *^  the 
Defendant  applied  to  the  officer  who  had  the  custody  of 
the  bond  to  deliver  it  over  to  him,  in  order  to  proceed 
against  the  surety,  on  his  receiving  an  indemnity  for  the 
costs  of  any  proceedings  which  might  have  to  be  taken 
in  the  name  of  the  Six  Clerks,  but  it  was  refused,  on  the 
ground  that  there  were  no  longer  any  Six  Clerks  in  ex- 
istence (a),  and,  consequently,  they  could  not  consent  to 

the 

(fl)  5  &  6  Fict,  c.  103. 

L  2 


Feb.  11. 
March  SO. 

Liberty  given 
to  sue  on  a 
bond  given 
to  the  late  Six 
Clerks,  as  a 
security  for 
costs,  upon  a 
proper  in* 
deronity. 
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the  use  of  their  names,  nor  could  they  authorise  the 
handing  of  the  bond  to  the  Defendant's  solicitor. 

Mr.  Simpson  moved  that  the  Defendant  might  be  at 
liberty  to  put  the  bond  in  suit,  and  use  the  names  of  the 
obligees. 

The  Master  of  the  Rolls  said  he  would  make  in- 
quiry before  he  made  any  order. 


March  20. 


T^e  Master  of  the  Rolls  now  ordered,  that  the  De- 
fendant should  be  at  liberty  to  put  the  bond  in  suit,  and 
for  that  purpose  he  ordered  the  bond  to  be  delivered 
by  the  proper  officer  to  the  Defendant;  and  he  further 
ordered  that  the  Defendant  should  be  at  liberty  to  make 
use  of  the  names  of  Vesey  and  Alletij  and  should  first 
give  proper  indemnity,  to  be  settled  by  the  Master  in 
case  the  parties  differed,  (a) 

(a)  Reg.  Lib.  1842.  B.  562. 


Jan,  18. 


ALLAN  V.  HOULDEN. 


^T^HIS  case  came  on  upon  general  demurrer,  and  the 
•*-    general  outline  of  the  case  was  as  follows. 

In   1838,  the  Defendant  Houlden  agreed  to  sell  to 
Shet-man  his  business  of  upholsterer   and  stock  to  the 

value 


One  of  two 

sureties  who 

had  joined  the 

principal 

debtor  in  a 

bond,  filed  a 

bill  to  set 

aside  the 

transaction  on 

the  ground  of 

fraud,  and  prayed  an  account  of  the  payments  of  the  bond.   Held,  that  the  principal 

debtor  and  the  co-surety  were  necessary  parties,  notwithstanding  the  32d  order  of 

Augusi  1841. 

A  demurrer  for  want  of  equity  and  want  of  parties,  succeeded  only  on  the  latter 
ground.    No  costs  were  given. 
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value  of  2000/.,  the  valuation  to  be  made  by  two  indif-        1843. 

fe*'ent  persons.  ^'^^^'^^^^ 

*^  Allan 

The  Plaintiff  miUam  Allan  together  with  George     ^^^^^^^' 
^^^n  agreed  to  become  sureties,  and  they  joined  Sher^ 
"^1  in  a  bond  to  Houlden  for  securing  the  2000/. 

*rhe  bill  alleged  various  frauds  on  the  part  of  Houlden 

^  this  transaction ;  first,  that  Houlden  had  greatly  mis- 

^presented  the  amount  of  the  profits  of  his  business, 

^didi  was  the  inducement  to  purchase  the  stock.    That 

^e  valuation  of  the  stock  had  been  improperly  and 

'^laudulently  made  by  a  friend  of  Houlden  alone,  and  that 

houlden  had  not  performed  the  stipulations  on  his  part. 

Tlie  bill  stated,  that  payments  had  been  made  in  dis* 

chai^  of  the  bond  exceeding  the  value  of  the  stock ; 

that  an  action  had  been  commenced  thereon  against  the 

Plaintifi^  and  it  prayed  that  an  account  might  be  taken 

of  the  sumspaid  on  account  of  the  bond,  and  that  the 

bond  might  be  delivered  up  to  be  cancelled,  and  for  an 

injunction. 

Neither  George  Allan  the  co-surety  nor  SlierTnan  were 
nrxade  parties  to  this  bill 

The  Defendant  filed  a  demurrer  for  want  of  equity, 
^-nd  for  want  of  parties. 

Mr.  Turner  and  Mr.  Heathfieldy  in  support  of  the 
^^murrer,  proceeded  first  to  argue  the  demurrer  for 
^^^ant  of  equity ;  but  the  Master  of  the  Rolls,  without 
^  taring  the  other  side,  intimated  his  clear  opinion,  that 

could  not  be  sustained. 


They  then  argued  that  the  suit  was  defective  for  want 
^^f  parties.      That  the  transaction  could  not  be  partially 

L  S  set 
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set  aside ;  Myddleton  v.  Lord  Kenyan  {a) ;  and  if  it  wa^ 
to  be  totally  set  aside,  then  Sherman^  the  principal,  and 
George  Allan  the  co-surety  ought  to  be  before  the  Court. 
That  the  bill  also  prayed  an  account,  which  could  only  be 
effectually  taken  in  the  presence  of  all  parties  interested, 
otherwise  a  succession  of  bills  might  be  filed  for  the  same 
object,  and  the  accounts  be  repeatedly  taken ;  besides  this, 
Sherman  had  possession  of  the  goods  which,  upon  setting 
aside  the  whole  transaction,  ought  to  be  restored. 

Mr.  Pemberton  and  Mr.  S.  Miller  contrhj  on  the  point 
of  parties,  argued,  that  the  Plaintiff  was  relieved  by  the 
thirty-second  General  Order  of  August  1841  (6),  from 
making  the  co-obligors  parties  to  the  suit.  The  ac- 
count prayed  is  merely  ancillary  to  the  principal  relief. 

*  TTie  Master  of  the  Rolls  held  that  the  bill  was 
defective  for  want  of  the  parties  pointed  out,  and  he 
allowed  the  demurrer  on  that  ground  alone :  but  as  the 
principal  objection  had  failed,  he  gave  no  costs  of  the 
demurrer,  (c) 


(a)  2  r«.  jun.  391. 
(6)  Ord.  Can.  174. 


(c)  See  Benton  v.   HadJM^ 
S  Beav.  546. 


Jan.  25, 24.   The  ATTORNEY-GENERAL  v.  PARGETER. 

Feb.  1. 
A  husbandry     ri^HIS  was  an  information  filed  for  the  purpose  of  set- 
lands  for  200  ^^'^S  aside  a  lease  of  charity  lands,  which  had  been 

years  at  a         crranted  by  the  trustees  for  a  term  of  200  years  at  a 

fixed  rent,         ^     j  r 

cannot,  unlesn  fixed  rent  of  14/.  Ss, 

there  be  some  t. 

special  reason, 

be  supported  in  equity. 

Such  a  lease  ofcharity  lands  cannot  be  supported  upon  any  custom  of  the  country 
in  which  the  lands  are  situate. 

The  purchaser  of  a  charity  lease  takes  with  notice  of  the  facts  appearin<;  thereon 
shewing  its  equitable  invalidity. 
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It  appeared  that  Thomas  Foley  had  in  his  lifetime 
built  a  school  for  sixty  boys.  By  his  will,  he  devised 
X\%%  house  and  various  real  estates  in  fee  to  the  persons 
named  in  his  will,  and  gave  to  the  same  persons  a  sum 
of  money  to  be  expended  in  the  purchase  of  other  real 
states,  to  be  conveyed  to  them ;  and  he  directed  the 
lands  to  be  employed  for  the  purposes  of  the  charity. 

He  afterwards  in  his  will,  speaking  of  his  devisee^,  termed 

them  "  Feoffees." 


I84S. 


The 

Attorn RY- 

Gbnbral 

V. 

Pargbtbr. 


The  testator  died  in  1677,  and  new  trustees  were 
afterwards  appointed.     On  the  28th  of  September  1695, 
the   trustees  demised   part    of   the    charity   lands    to 
William  Parker  for   200  years,   at  a  rent  of  l^/.  35. 
The  lease  contained   an   exception  of  the  mines  and 
quarries,  coal,  ironstone  mines  and  minerals,  with  liberty 
to  search  for  and  get  the  same,  and  also  an  exception 
of  the  hares  and  other  game,  with  liberty  for  three  of 
the  trustees  &c.  to  sport,  to  hawk  upon  the  premises, 
and  a  covenant  by  the  lessee  to  preserve  the  game. 
The  lessee  did  not  subject  himself  to  any  obligation  to 
build  or  to  expend  any  money,  but  he  covenanted  to 
pay  the  reserved  rent,  to  keep  the  buildings  anil  fences 
belonging  to  the  premises  in  good  and  tenantable  re« 
pair,  to  use  upon  the  premises  the  hay,  straw,  and  fod- 
der, and  the  dung,  soil,  and  compost  arising  thereon, 
and  to  manure  the  premises  in  a  good  and  husbandly 


manner. 


The  Defendant  stood  in  the  situation  of  a  purchaser 
of  this  lease. 


Mr.  Kindersley  and  Mr.  Spwrier  in  support  of  the 
information.  This  is  a  purely  husbandry  lease  for  200 
years,  at  a  small,  inadequate  and  fixed  rent ;  practically 
this  is  an  alienation  of  the  charity  property,  and   ac- 

L  4  cording 
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cording  to  the  authorities  this  is  a  breach  of  trust,  and 
the  lease  is  in  equity  void. 

The  lease  on  the  face  of  it  shews  that  it  was  a  demise 
of  charity  lands  for  too  long  a  period,  at  a  fixed  rent, 
and  it  carries,  on  the  face  of  it,  notice  of  the  breach  of 
trust ;  the  Defendant,  therefore,  cannot  say  that  he  is  a 
purchaser  for  valuable  consideration  without  notice. 

Mr.  PembertoHy  Mr.  Turner,  and  Mr.  Harwoodf  conird, 
contended  first,  that  this  was  not  a  husbandry  lease, 
and  that  the  reasoning  did  not  apply;  secondly,  that 
the  will  was  not  the  original  instrument  of  the  founda- 
tion of  the  charity,  and  if  that  instrument  were  produced 
by  the  trustees,  it  might  shew  that  there  was  a  power  of 
granting  such  a  lease.  The  will  shewed  that  the  school 
had  been  completed  in  1670,  and  both  the  will  and 
the  inscription  on  the  picture  of  the  testator  (which  was 
produced  in  evidence),  shewed  that  the  trustees  were 
*^  feofiees,'*  and  therefore  implied  that  the  property  had 
been  conveyed  to  them  by  some  instrument  other  than 
the  will.  Thirdly,  that  the  evidence  shewed  that  the 
custom  bf  the  country  warranted  such  a  lease,  and  there 
were  instances  in  which  the  testator  himself  had  granted 
such  leases,  and  lastly  that  when,  at  a  great  distance  of 
time,  the  Attorney-General  sought  to  set  aside  a  lease 
as  against  a  purchaser,  he  must  shew  inadequacy  of 
consideration  at  the  time  it  was  granted,  and  notice  in  the 
purchaser.  That  here  the  Defendant  was  purchaser  for 
valuable  consideration  and  without  notice.  In  Attorney^ 
General  v.  Backhouse  (a),  such  a  lease  was  supported  in 
favour  of  a  purchaser,  and  Lord  Eldon  observed, 
*' These  parties  must  be  understood  at  least  to  have 
notice  that  the  lessors  were  trustees  for  a  charity :  but  I 

cannot 

(a)   IV  Ves,  283.  29.". 
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cannot  go  the  length  that  the  purchasers  had  notice  that 
this  was  a  bad  lease ;  that  depending  upon  a  number  of 
circumstances  dehors  the  lease." 

^S.T.  Kindersley  in  reply. 

Tlie  following  cases  were  cited,  Attomey'General  v. 
Gry-.e^r»i  (a\  Attcmey-Gena'al  v.  Otoen  (ft),  Attorney^ 
^^^M^ral  V.  Griffith  (c),  Attomey-General  v.  Kerr  (d),  In 
T^e  Berkhampstead  Free  School  (^),  Attomey^General 
er/brd{g)j  Attomey-General  y. Cross  {h)^  Attotmey^ 
V.  Warren  (i),  AUomey^General  v.  Backhouse,  {k) 


re 
y^ 


1843. 


The 

Attornet- 

Obneral 

V. 

Pargbter. 


The  Master  of  the  Rolls. 

Hiis  is  an  information  and  bill  filed  to  sfet  aside  a 
dated  the  28th  of  September  1695,  whereby  certain 
^Clarity  lands  were  demised  to  William  Parker  for  200 
'^^ars,  at  the  stationary  rent  of  14/.  35. 

It  does  not  appear  that  any  consideration,  other  than 
^^e  rent)  was  paid  or  agreed  to  be  paid  for  the  lease. 
^Iliere  was  no  surrender  of  any  former  lease;  the 
^^ssee  did  not  subject  himself  to  any  obligation  to  build 
^^r  to  expend  any  money,  but  he  covenanted  to  pay  the 
Reserved  rent,  to  keep  the  buildings  and  fences  belong- 
ing to  the  premises  in  good  and  tenantable  repair,  to  use 
^%3pon  the  premises  the  hay,  straw,  and  fodder,  and  the 
"^ung,  soil,  and  compost  arising  thereon,  and  to  manure 
Xhe  premises  in  a  good  and  husbandly  manner. 

I  think 

(h)  3  Mer,  524. 

(t)  S  Swan,  391. ;  and  see  At- 
tomet^'General  v.  Bretiinghaniy 
3  Beav*  9 1 .,  and  Attorney* Gefieral 
V.  The  South  Sea  Company,  4 
Bcav.  453, 

{k)   1 7  r<e#.  p.  1193. 


Feb.  1. 


(a)  6  Ves.  452. 
(*)  10  Ves*  555. 
(c)  15  Vei.565. 
{d)  S  Beav,  420. 
{e)  2  Vet.SFB.  134. 
{g)  2  CL  4-  Fin,  557. ;  8  BL 
437. 
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I  think  that  this  is  a  husbandry  lease,  and  not  the 
less  so,  because  there  is  an  exception  in  the  grant,  of  the 
mines  and  quarries,  coal,  ironstone,  mines  and  minerals, 
with  liberty  to  search  for  and  get  the  same ;  and  also 
an  exception  of  the  hares,  partridges,  pheasants,  and 
other  beasts  and  birds  of  warren,  with  liberty  for  three  of 
the  trustees,  their  servants  and  followers,  to  hawk  and 
hunt  upon  the  premises,  at  their  wills  and  pleasures, 
and  a  covenant  by  the  lessee  to  preserve  the  game  for 
the  same  persons. 

This  being  a  husbandry  lease  of  charity  lands  granted 
for  200  years  at  a  fixed  rent,  it  cannot  stand,  unless 
there  be  some  special  reason  to  support  it 

I  am  of  opinion,  that  the  length  of  the  term  is  not 
justified  or  excused  by  the  reservation  of  the  mines,  and 
the  right  to  get  coal  and  minerals. 

It  is  argued,  that  there  are  in  this  case  circum- 
stances, to  shew  that  the  real  foundation  of  the  charity 
is  not  forthcoming :  —  that  there  must  have  been  some 
deed  of  covenant: — and  that  if  such  deed  of  settlement 
were  produced,  it  would  or  it  might  be  thereby  shewn, 
that  there  was  authority  to  grant  this  long  lease. 

It  does  not  appear  to  me  that  the  facts  of  the  case 
afford  any  foundation  for  the  argument,  that  there  was 
any  deed  or  instrument  other  than  tlie  will,  whereby 
the  estate  was  vested  in  the  trustees. 


The  testator,  having  built  a  school  house  in  which 
sixty  boys  were  placed,  devised  the  house  and  various 
real  estates  to  the  persons  named  in  his  will  in  fee,  and 
gave  to  the  same  persons  a  sum  of  money  to  be  ex- 
pended in  the  purchase  of  other  real  estates,  to  be  con- 
veyed 
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^eyed  to  them  in  fee:  he  directed  the  lands  to  be  em-        1843. 
ployed  for  the  purposes  of  the  charity,  and  in  afterwards  k  ^^ij^"^ 
speaking  of  the  persons  to  whom  he   had  made  the     Attornby- 
^levise,  he  calls  them  **  feoffees,^  instead  of  **  devisees'*  or 
^^  trustees,''  and  from  this  it  is  argued,  that  it  should  be 
Inferred  that  there  must  have  been  a  feoffment  besides  the 
devise ;  but  I  own  that  it  appears  to  me,  from  the  con* 
text  of  the  will,  that  in  using  the  word  *'  feoffees,"  the 
testator   means  only  to  designate,  in  one  word,  the 
several  persons  to  whom  he  had  devised  the  estate  in 
fee.     I  cannot  suppose  that  he  made  a  devise  of  the 
lands  to  the  same  uses,  to  persons  to  whom  he  had  pre- 
viously conveyed  the  same  lands  by  feoffment ;  and  I 
do  not  think  that  the  inscription  on  the  picture  adds 
any  probability  to  the  argument.     It  does  not  appear 
what  was  the  date  of  the  inscription,  and  I  think  that 
by  ^  feoffees,"  was  meant  the  persons,  who,  as  trustees, 
were  possessed  of  the  fee  or  inheritance  of  the  estate, 
and  that  the  will  of  the  founder  was  the  instrument  by 
which  the  estate  was  settled. 


In  the  lease  in  question,  the  devisees  are  described  as 
trustees  or  feoffees,  a  description  perhaps  intended  to 
reconcile  their  real  character  as  trustees  with  the  slightly 
erroneous  description  of  them  in  the  will,  and  on  the 
testator's  picture,  if  the  inscription  was  existing  at  the 
date  of  the  lease,  which  does  not  appear. 


It  is  next  argued,  that  this  lease  was  granted  accord- 
ing to  the  custom  of  the  country,  and  according  to  the 
usual  mode  of  letting,  adopted  and  acted  upon  by  the 
trustees  themselves.  It  appears,  indeed,  that  the  trustees 
had  granted  some  other  leases  of  the  same  kind,  and  an 
attempt  was  made  to  prove  the  alleged  custom  of  the 
country.  I  think  that  the  attempt  was  unnecessary,  for 
if  any  number  of  such  leases  had  been  proved,  they 

could 
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could  not  have  established  a  custom  which  would  have 
justified  trustees  in  alienating  the  charity  lands  in  this 
way,  but  the  proof  failed^  and  some  leases  for  twenty- 
one  years  were  produced. 

It  is  lastly  argued,  that  the  Defendant's  father  vras  ai 
purchaser  of  the  estate  for  a  valuable  consideration,  and 
that  he  was  not  bound  by  an  equity  to  set  aside  the 
lease  founded  on  extrinsic  circumstances,  but  the  pur- 
chaser must  be  held  to  have  had  notice  of  the  lease 
which  he  purchased,  {a)  The  equity  of  this  case  is  not 
founded  on  extrinsic  circumstances,  but  on  the  tacts 
appearing  on  the  lease  itself,  shewing  it  to  be  such,  that  if 
due  consideration  had  been  given  to  the  subject,  neither 
lessors  nor  lessee  could  have  thought  the  lease  beneficial 
to  the  charity,  or  any  thing  less  than  a  breach  of  trust 

(a)  See   Waiter   v.   Maunde,      Gariand^  ^  Y.^  CoL  {Exc)  894. 
\Jac.  4*  W.  181.     Cotter  v.  Col-      and  Pater  ton  v.  Long^pott, 
Unge,  5  MyL  4r  /T.  283.    Pope  v. 
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1842. 

^TNDER  the  will  of  the  testator,  Mr.  Price  was  ,  ^"^'^'J' 

%)  n       y-r       r  In  1812  the 

tenant  for  life  of  an  estate,  subject  to  certain  in-  executors  of  a 
^zambrances  thereon,  and  to  an  annuity  of  lOOL  a  year  p^fedTo  poss 

^Mjable  thereout  to  Miuy  Sanders.  his  accounts 

and  |jBy  in  the 
balance,  this 

In  1805,  a  bill  was  instituted  by  Price  and  another  was  ordered, 
«•       1  r         .         •        1  1  •         ■       ""*  payment 

JTor  the  purpose  of  paying  the  charges  and  carrying  the  was  not  made. 

trusts  of  the  will  into  execution.  .  '"  is-ii  they 

were  ordered 
to  pay  in  the 

In  1806,  Mr.  Dray  son  was  appointed  receiver  of  the  out^^nfer"^^^^^ 
^^tates,  in  the  usual  manner.     The  receiver  was  con-  and  it  was 
tinned  by  the  decree  made  in  1808,  and  he  was  ordered  ^ould  not  ob^ 

"•o  keep  down  the  incumbrances.  J®f  ^  ^^^  ^»"' 

of  assets. 

A.  was  ap- 

Mr.  Drayson^  the  receiver,  did  not,  however,  in  fact,  poj"'ed  re- 

^^  ceiveiy  Due  tiie 

9Ct,  but  a  Mr.  Kirby  who  as  trustee  was  a  Defendant  in  solicitor  in  the 

The  cause,  and  was  also  the  solicitor  of  the  Plaintiff  and  ^^^J^  anTpaid 

Defendants,  received  the  rents,  and  took  upon  himself  over  the  rents 

the  management  of  the  matters.     Mr.  Drayson  died  in  f^^  jjfe.    An 

1809,  and  in  1812  his  executors,  by  the  direction  and  incumbrancer 

compelled  the 
suggestion  of  Kirby^  applied  for  and  obtained  leave  to  receiver  to 

pass  the  receiver's  accounts  and  to  pay  the  balance  into  P^^  '^'^  ?^"™® 
*  '    "^  amount  into 

court.     The  Master  found  a  sum  of  992/.  to  be  due  Court,  and 
from  the  receiver;  this  sum  however  was,  in  fact,  in  of hls'^c^hn" 
the  hands  of  Kirby^  and  was  never  paid  into  court,  thereremained 

rw%i  r        1-p  1  •  •  .  1     ^  surplus, 

ine  tenant  for  life  was  let  into  possession  in  1809,  and  which  was  paid 
was  directed  to  keep  down   the  dnnuity  and   incum-  J.®  ^^.^  '^H""ld 

brances.  that  A.  could 

not,  on  peti- 
tion, obtain 

The  cause  was  heard  on  further  directions  in  1814-,  repayment  by 
.  .11.  1  the  tenant  for 

when  certain  declarations  were  made.  life  or  out  of 

The  the  estates. 
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The  suit  remained  in  a  state  of  inactivity  for  some 
years,  but  in  18S0  the  conduct  of  the  cause  was  taken 
from  the  Plaintifis  and  given  to  the  representatives  of 
'Mrs.  Sanders  the  annuitant,  to  whom  an  arrear  of  annui^ 
was  due.  They  some  years  after,  discovering  that  the 
receiver's  balance  had  not  been  paid  into  court,  pre- 
sented a  petition,  praying  that  his  surviving  executor 
might  pay  into  court  the  sum  of  992L  and  interest.' 
The  incumbrancers  having  priority  over  the  life  estate 
had  not  been  paid  off. 


It  was  alleged  that  Mr.  Kirby  in  his  lifetime,  had  paid 
over  a  portion  of  the  992/.  to  Mr.  Priccj  the  tenant  for 
life,  and  that  after  his  decease  his  executor  bad,  in 
1836,  paid  over  487/.  195.,  the  balance,  to  MuLovell^ 
Mr.  Prices  solicitor  in  the  cause,  who  gave  the  follow- 
ing receipt  for  the  same. 

"  In  Chancery.  July  26.  1 886. 

"  Gtarden  v.  Badcock  and  Others. 
"  Received  of  Mr.  Henry  Elliott^  surviving  executor 
of  the  will  of  the  late  J.  M.  Kirby^  Esq.,  the  sum  of 
437/.  195.  for  money  retained  by  him  out  of  the  rents 
resulting  from  the  Westbwry  and  Mixbury  estates,  to- 
wards the  costs  of  his  bill  which  have  been  otherwise 
discharged. 

"  For  Mr.  B.  Price. 

"  John  Lmelir 

Mr.  Pemberton  and  Mr.  Lloydy  in  support  of  the  peti- 
tion, asked,  that  the  executor  of  the  receiver  might  be 
ordered  to  pay  the  fund  into  court  with  5  per  cent,  in- 
terest. 


Mr.  Kindersley  and    Mr.  Dixon^    for   Mr.  Price^  the 
tenant  for  life. 

Mr. 


Badcock. 
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'^^T.  Bussdl  and  Mr.  Romilh/j  for  Mr.  Deacon^  the        1842. 
exeoutor  of  the  receiver,  contended  that  there  was  no      tT~^^^^ 
case  for  charging  the  executor  personally ;  and  that  he     ^    v. 
had  no  assets  in  hand  to  discharge  the  claim.    That  the 
laches  of  the  parties  had  been  such,  as  to  disentitle  them 
to   the  assistance  of  the  Court.     That  the  balance  had 
^^ver,  in  fact,  come  to  the  hands  of  the  receiver,  and  by 
arrangement  between  the  parties  it  had  been  paid  by 
^^rby  to  the  tenant  for  life.     That  the  relief  now  asked 
^^^uld  not  be  granted  on  petition. 

Mr.  Ellison  and  Mr.  Smythcy  for  other  parties. 

Mr.  PembertoHy  in  reply. 

J^e  Master  tfthe  Rolls  said  that  the  executors, 
having  three  years  after  their  testators  death,  and  with 
l^rfect  knowledge  of  the  state  of  his  assets  and  the  cir- 
^amstances  of  the  case,  presented  their  petition  for  pass- 
^tig  the  accounts  and  payment  of  the  balance,  could  not 
^ow  be  heard  to  say  that  they  had  no  assets. 

That  as  to  the  delay,  the  parties  had  existing  duties 

^o  perform,  and  had  had  the  matter  brought  to  their 

^^ttention  both  in  1828,  and  again  in  18  86,  when  they 

entered  into  arrangements  not  with  the  parties  having 

%he  first  charges,  but  with  the  tenant  for  life.     That  as 

^here  were  existing  claims,  prior  to  the  estate  of  the 

tenant  for  life,  towards  the  liquidation  of  which  this 

^und  was  liable,  his  impression  was  that  the  money 

must  be  paid  into  court,  but  whether  or  not  with  in- 

"fterest  required  consideration.      His  Lordship  said  he 

"vould  read  the  documents  before  deciding. 


The 
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TJie  Master  of  the  Rolls  said,  that  the  respondent 
must  pay  into  court  the  amount  of  principal  money,  and^ 
the  costs  of  the  application ;  but  considering  the  length, 
of  time  which  had  elapsed,  and  the  laches  of  the  parties^ 
he  ought  not  to  direct  the  payment  of  interest:  that  th^ 
case  was  an  unfortunate  one,  the  parties  having  im-— 
plicitly  relied  on  the  solicitor,  but  every  thing  tended 
shew  the  responsibility  of  the  representative  of  the  re- 


ceiver. 


On  the  16th  of  December  1841,  the  executor  of  th 
receiver  paid  into  court  the  amount  as  directed,  an 
which  sum,  together  with  another  sum  in  court,  was  i 
July  1842   applied   in   payment  of  the    incumbrances 
and  costs,  and  the  residue  of  the  fund,  after  such  pay 
ment,  was  directed  to  be  paid  to  Pughy  the  assignee  oi 
Price^  the  tenant  for  life.     The  claims  of  the  parties 
having  preference  to  the  tenant  for  life,  thus  became 
satisfied,  and  they  gave  up  possession  of  the  estates* 

The  executor  of  the  receiver  having  first  learned  o 
this  order  in  July  1842,  now  presented  a  petition  pray- 
ing that  an  account  might  be  taken  of  the  monies  paid 
by  Kirby^  the  agent  of  the  receiver,  and  by  the  executors 
of  the  receiver  to  the  tenant  for  life;  and  that  the  tenant 
for  life  might  repay  the  amount  to  the  petitioner,  and 
that  it  might  be  declared  that  in  default  the  rents  of  the 
estate  might  be  applied  in  the  discharge  thereof. 


The  affidavit  of  Price  stated,  that  he  had  never  re- 
ceived any  accounts  from  Kirby.  That  in  1836,  when 
negotiations  were  pending  as  to  the  payment  of  the  ba- 
lance by  the  executor  of  Kirhy  to  him,  Price^  he  had 
insisted  on  the  representatives  of  Kirby  paying  interest 
on  the  balance.     That  Lovelli  in  1837,  rendered  him 

an 
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an  account,  in  which  he  was  credited  with  the  437/.  I9s. 
received  from  the  executor  of  Kirbi/y  and  which  was  the 
first  time  he  was  acquainted  with  the  arrangement  made. 
That  no  account  had  ever  been  received  by  him,  Price, 
and  that  the  4S7/.  19^.  had  been  applied  in  liquidating 
the  balance  ofLovelFs  account  against  Price. 
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Mr.  Pemberton  and  Mr.  Romillj/y  in  support  of  the 
petition.  The  ground  on  which  the  992/.  was  ordered 
to  be  paid  into  Court,  on  the  former  occasion,  was,  that 
it  was  wanted  for  the  incumbrancers.  It  has  turned  out 
that  it  was  not  required  for  that  purpose.  If  the  Court 
had  been  aware  of  the  state  of  the  funds,  no  order 
would  have  been  made  for  payment  by  the  executor  of 
the  Receiver.  The  surplus  of  the  fund  paid  in,  after 
paying  the  incumbrancers,  belonged,  in  equity,  to  the 
representatives  of  the  Receiver,  and  if  the  fund  had  re* 
mained  in  Court,  it  would,  on  application,  have  been 
repaid  to  the  executor  of  the  Receiver.  Price  and  his 
incumbrancer  have  obtained  it  out  of  Court,  behind  the 
back  of  the  parties  interested,  so  that  Price  has,  in  effect, 
twice  received  payment  of  the  same  sum  from  the  Re- 
ceiver. The  jurisdiction  of  the  Court  cannot  be  de* 
stroyed  by  the  irregular  payment  out  of  Court,  besides 
which  the  nature  of  the  suit  is  such,  that  the  Court  has 
still  jurisdiction  and  control  over  the  rents  of  the  pro- 
perty, and,  by  their  proper  application,  the  petitioner 
may  be  indemnified. 

Mr.  Kindersley  and  Mr.  LXoyd,  for  Price,  The  Court 
has  no  jurisdiction,  upon  petition,  to  fix  a  lien  on  the 
real  estate  of  the  tenant  for  life,  at  the  instance  of  a 
stranger  to  the  cause. 


Before  the  petitioner  can  have   the  relief  he  asks, 

the  accounts  must  be  taken  as  between  Price  and  the 

Vol.  VI.  M  estate 
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GURDRN 

Badcock.  gQ^jj  ^^  Receiver  and  Kirby  who   represents  him, 

ought  also  to  be  charged  with  interest  on  their  balances, 
and  the  poundage  ought  to  be  disallowed.     All  this  in- 
volves a  series  of  proceedings  which  cannot  be  taken 
f  on  petition. 

If  the  petitioner  had  wished  to  establish  any  equity 
on  the  fund,  he  should  have  obtained  a  stop  order. 

The  Master  ojihe  Rolls. 

If  this  were  the  simple  case  supposed,  there  would  be 
no  great  difficulty  in  dealing  with  it.  If  the  Receiver 
had  paid  to  the  tenant  for  life,  money  which  he  ought 
to  have  paid  into  Court  for  the  benefit  of  a  creditor, 
and  at  a  subsequent  period  had  been  compelled  by  the 
creditor  to  pay  the  same  amount  into  Court,  and  if, 
after  full  payment  to  the  creditor,  a  surplus  remained 
in  Court  which  the  tenant  for  life  applied  to  have  paid 
to  him,  the  Court  would  have  no  difficulty  in  stopping 
payment,  until  the  claim  of  the  Receiver  had  been  in- 
vestigated; and  no  difficulty  in  exercising  its  jurisdic- 
tion in  ordering  the  remaining  fund  in  Court  to  be  paid 
back  to  the  Receiver. 

That  is  not  this  case.  Here  there  has  been  an  irre- 
gularity from  the  beginning.  In  Jvly  1806  the  Receiver 
was  appointed :  it  seems  he  never  acted  as  such,  except 
for  the  purpose  of  rendering  the  accounts  under  the 
dictation  of  Mr.  Kirhy^  who  received  the  rents  of  the 
estate.  He,  it  seems,  was  solicitor  for  the  next  friend 
of  the  infant  Plaintiff,  and  was  executor  and  trustee  of 
the  will  under  which  the  estate  was  to  be  administered, 

and 
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and  in  that  character  was  a  party  to  the  cause.  In 
ISO?^  an  account  was  rendered  down  to  Michaelmas.  In 
1809,  at  Michaelmas,  two  years'  further  accounts  were 
to  be  rendered,  and  shortly  after  that  time  the  Re- 
ceiver died. 
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In  1812,  the  executors  of  the  Receiver,  again  at  the 
dictation  or  suggestion  of  Kirbj/j  applied  for  leave  to 
pass  the  account,  and  the  accounts  were  passed  on  the 
6th  and  7th  oiNoroember  1812,  and  992/.  was  found  due 
on  this  account.  This  amount,  though  appearing  due 
from  the  Receiver,  was,  in  fact,  in  the  hands  of  Kirhy, 
and  continued  in  his  hands  for  very  many  years.  In 
18S6  an  account  seems  to  have  been  settled ;  it  appears, 
though  the  evidence  is  not  very  distinct,  that  there  had 
been  several  previous  payments  to  Price,  the  tenant  for 
life,  and  in  July  1836,  upon  the  settlement  of  the  ac- 
count, the  balance  was  paid  by  the  representative  of 
Kirby  to  Lovell,  the  solicitor  of  Price. 


Supposing  no  account  to  have  been  settled,  what  would 

be  the  right  of  the  Receiver  who  has  been  thus  called 

On  to  pay  the  money  into  Court  ?    He  claims  the  benefit 

c^f  the  payments  made  to  Price  by  Kirby.     Can  he  have 

^Iiem  v^ithout  subjecting  himself  to  all  the  liabilities  of 

xrby  to  Price?    It  appears  to  me  that  he  cannot.     The 

ceiver   who  appointed   Kirby  to  act  as   his   agent, 

laims  the  benefit  of  the  payments  made  by  Kirby  to 

ice.    In  order  to  have  the  benefit,  he  must  place  him- 

clf  in  the  situation  of  Kirby,  and  if  Kirby  was  liable  to 

\ce^  I  apprehend,  that  subject  to  those  liabilities  only, 

the  Receiver  work  out  his'  claim.     If  no  account 

as  settled,  what  was  the  relation  between  Kirby  and 

ice?     Drcn/son  was  appointed  Receiver,    but  Kirby 

^^-ssumed  to  act  as  such;  and  I  am  inclined  to  think 

M  2  that 
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that  as  between  Price  and  Kirby^  Kirby  was  subject  to 
all  the  liability  to  which  the  Receiver  was  subject  If 
there  was  no  account  settled,  no  settlement  between  the 
parties,  what  were  the  liabilities  of  Kirby  or  his  estate  ? 
In  1836,  was  he  not  liable  to  pay  interest  for  all  that 
time,  and  liable  to  be  deprived  of  his  poundage? 

On  the  other  hand,  suppose  the  account  was  settled 
as  between  Kirby  and  Price^  can  the  present  petitioner, 
the  Receiver,  claim  the  benefit  of  the  payments  made  by 
Kirby  to  PricCy  without  opening  the  account ;  and  can 
a  right  to  open  the  account  be  established  in  any  such 
a  proceeding  as  this  ?  It  is  possible  that  the  account 
may  be  opened,  but  I  cannot,  on  a  petition  of  this 
description,  consider  it  to  be  opened. 

This  case  comes  on  upon  petition,  after  an  order  for 
the  distribution  of  the  funds  in  Court,  not  asking  that 
an  anticipated  payment  to  the  tenant  for  life  may  be 
stayed,  or  that  the  sum  improperly  paid  may  be  brought 
back ;  but  it  asks  a  general  account  of  \Yhat  was  paid, 
and  seeks  the  benefit  of  a  lien  on  the  estate,  for  what 
shall  appear  due  on  the  account.  I  do  not  think  that 
the  relief  can  be  granted  on  petition  in  a  case  like 
this.  There  are  many  cases  where  liberty  is  given  to 
apply,  in  which  an  application  may  be  made  by  persons 
not  parties  to  the  record,  but  they  are  persons  having 
a  direct  interest  in  the  execution  of  the  decree.  There 
is  nothing  in  this  decree  that  gives  an  interest  to  the 
petitioner,  and  what  is  asked  is  not  the  result  of  any 
decree  or  direction  in  the  cause,  but  is  founded  on  some 
thing  not  appearing  at  all  in  the  record.  If  I  con- 
sidered it  a  case  in  which  money  had  been  got  out  of 
Court  by  fraud  or  improper  concealment,  it  would  be 
subject  to  other  considerations. 


It 
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It  appears  that  the  accounts  between  Kirby  and  Price 
liave  been  such,  that  you  must  overturn  what  has  taken 
place  between  them  before  you  can  get  at  the  account. 
Under  these  circumstances,  I  cannot  grant  the  relief 
iwhich  is  sought.  There  is  a  grievous  hardship  if  what 
is  alleged  is  true,  that  Price  had  some  of  the  money  in 
his  hands,  which  the  Receiver  was  ordered  to  pay  into 
Court. 
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1842. 


GURDEN 
V, 

Baocock. 


I  do  not  determine  that  the  petitioner  has  not  the 
right  he  claims ;  all  I  can  say  is,  that  he  has  not  such 
a  right  as  he  can  make  available  upon  petition. 

The  petition  must  be  dismissed  without  costs,  and 
wthout  prejudice  to  any  further  proceedings. 


DARTHEZ  V.  CLEMENS. 


Dec.  2^. 


^T'HE  PlaintifTs  Messrs.  Darthez  and  Co.  were  mer-  Where  a  bill 

"*-    chants    residing    in  London,  and   the  Defendant  ^o^  an  account 

^  which  rehes 

KJlemens  was  a  merchant  at  Malaga.     The  Defendant  on  certain 
TOd  one  Bitchie  of  New  York,  were  the  Plaintiffs'  cor-  ^o^nd^fo!?^ 
I'espondents  in  trade,  and  had  made  consignments  of  transferring 
Igoods  and  merchandise   to  them,    and   the    Plaintiffs,  from  the  juris- 

Irom  time  to  time,  advanced  monev  on  the  credit  of  the  diction  p/ a 

._,^  "  .  court  of  law 

^ronsignments.     The  Defendant  having  commenced  an  to  that  of 

action  at  law  airainst  the  Plaintiffs  for  the  recovery  of  ®^"[^y»  "^'^ 

^  ^         contains  a 

1 705/L,  general  vagne 
charge  of 
there  bein^  voluminous  and  intricate  accounts  between  the  parties ;  then,  if  the 
Plaintiff  fails  in  supporting  his  equity  upon  the  particular  items^  he  cannot  maintain 
the  bill  against  a  demurrer  upon  the  latter  vague  charges. 

Upon  a  bill  for  a  general  account  between  A,  and  B.y  a  question  arose  as  to  three 
items,  whether  they  ought  to  be  charged  against  A,  or  against  C,  with  whom  A,  and 
B,  had  had  some  mutual  dealings.  Held,  that  C.  was  not  a  necessary  party  to  the 
suit< 

MS 
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1842. 


Dartbez 

V. 

Clrmbns. 


1 705/.,  the  alleged  amount  of  the  balance  due  from  the 
Plaintiffs  to  the  Defendant,  the  Plaintiffs  filed  this  bill, 
to  have  between  them  the  accounts  taken,  and  to  re- 
strain the  proceedings  at  law. 

The  greatest  portion  of  the  allegations  of  the  bill 
related  to  three  particular  sums  of  1000/.,  lOOOL,  and 
700/.,  which  the  bill  insisted  ought  to  be  brought  into 
the  account  between  the  Plaintiffs  and  the  Defendant, 
and  for  which  it  alleged  credit  ought  to  be  given  by  the 
Defendant,  by  means  of  which  the  balance  would  be 
turned  in  favour  of  the  Plaintiffs.  It  stated,  as  the  found- 
ation for  this,  certain  transactions  between  the  three  par- 
ties, in  the  course  of  which  these  three  sums  had  become 
due ;  and  it  appeared  in  dispute  between  the  Plaintiib 
and  the  Defendant,  whether  from  the  nature  of  the 
dealings  and  the  effect  of  the  correspondence  between 
the  three  parties,  these  sums  ought  to  be  charged  in  ac- 
count against  the  Defendant,  or  against  Ritchie  alone, 
who  was  alleged  to  be  insolvent. 


After  stating  these  matters,  the  bill,  as  the  foundation 
for  a  general  account,  stated  as  follows  :  ^'  That  various 
other  dealings  and  transactions  were,  from  lime  to  time 
had,  and  did  take  place  by  and  between  the  Plaintiffs 
and  the  said  Defendant  hereto,  in  the  way  of  their 
respective  trades  or  businesses  as  merchants,  and  divers 
remittances  and  consignments  of  monies,  bills  of  ex- 
change, goods,  and  merchandise  were,  from  titne  to 
time,  made,  by  and  from  the  said  Defendant  to  the 
Plaintiffs ;  and  divers  sums  of  money  were,  from  time  to 
time,  paid  by  the  Plaintiffs  by  the  direction,  and  to  and 
for  the  use  and  on  account,  of  the  said  Defendant 
hereto,  exclusive  of  the  particular  sums  hereinbefore  in 
that  behalf  mentioned,  and  divers  goods  and  mer- 
chandise were,  from  time  to  time,  shipped  and  sent  by 

the 
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(he  Plaintifis  by  the  direction  and  to  and  for  the  use  of 
the  said  Defendant  hereto ;  and  the  monies  and  goods  so 
remitted  and  paid,  on  each  side,  by  and  between  the 
Plaintiffs  and  the  said  Defendant  hereto,  amount  to  a 
very  large  and  considerable  sum  in  the  whole ;  and  a 
considerable  balance  or  sum  of  money  hath  become 
and  is  now  justly  due  and  owing  from  the  said  De- 
fendant hereto  to  the  Plaintiffs  on  the  foot  of  the  said 
account ;  and  by  the  means  aforesaid,  an  account  hath 
arisen,  and  is  still  open,  subsisting  and  unsettled  be- 
tween the  said  Defendant  and  the  Plaintiffs,  in  respect 
of  the  matters  aforesaid. 


1842. 


Darthez 

V. 

Clemens. 


*^  That  the  said  accounts  between  the  Plaintiffs  and  the 
said  Defendant,  and  more  especially  having  regard  to 
the  transactions  between  the  said  Defendant  hereto,  and 
the  said  John  Ritchie  herein  appearing,  are  of  a  very 
Voluminous  nature,  and  consist  of  several  hundreds  of 
items  on  both  sides  of  the  account,  including  a  daily 
interest  account ;  and  such  account  between  the  Plain- 
tiffs and  the  said  Defendant  could  not,  without  manifest 
inconvenience  and  injustice  to  the  Plaintiffs,  be  taken  in 
Q.  court  of  common  law,  and  such  account  cannot,  in 
F«ct,  be  justly  or  properly  taken  except  in  a  court  of 
uity,    where   such   matters   are  properly   cognizable 
nd  relievable." 


The  bill  charged  that  a  balance  was  due  to  the  Plain- 
's ;  it  required  the  Defendant  to  set  forth  all  the 
ealings  and  transactions,  and  prayed  a  general  account 
fall  the  dealings  and  transactions  between  the  Plaintifis 
the  Defendant. 


To  this  bill  Clemens  alone  was  made  a  Defendant, 
c^nd  he  demurred  to  this  bill,  first,  for  want  of  equity, 
^uid,  secondly,  for  want  of  parties. 

M  4  Mr. 
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1842. 


Darthez 

V. 

Clemens. 


Mr.  Kindersley  and  Mr.  Colvile^  in  support  of  the 
demurrer,  contended,  that  it  appeared  from  the  state- 
ment in  the  bill  (which  they  commented  on),  that  the 
Plaintiffs  were  not  entitled  to  set  off  the  three  sums  in 
question,  which  alone  formed  the  subject  of  dispute  be- 
tween the  parties ;  and  that  a  court  of  law  was  perfectly 
competent  to  decide  such  a  question.  [Mr.  Pemberton. 
We  do  not  rely  on  these  three  items,  but  insist  on  the 
Plaintiffs'  right  to  the  general  account]  The  Plain- 
tiffs then  must  shew,  on  the  face  of  their  bill,  that  the 
account  between  them  and  the  Defendant  can  only  be 
taken  in  this  Court,  otherwise  they  will  not  be  allowed 
to  withdraw  the  case  from  the  court  of  law  which 
already  has  jurisdiction.  Mere  general  allegations  of 
the  intricacy  of  the  accounts  are  insufficient  for  the 
purpose :  they  will  be  disregarded  by  this  Court,  and 
will  be  considered  as  struck  out  Dinvoiddie  v.  Bai^ 
ley  (a),  Frietas  v.  Dos  Santos  (6),  King  v.  Rossett  (c), 
Bowles  V.  Or.  {d) 

Secondly,  Ritchie  is  a  necessary  party  to  this  suit, 
for  if  these  three  items  are  to  be  brought  into  the  ac- 
count between  the  Plaintiffs  and  Defendant,  the  balance 
between  Ritchie  and  the  Defendant  will  be  altered. 
Ritchie  has  an  interest  in  the  matters;  the  Plaintiffs, 
asking  to  have  the  benefit  of  the  set-off  as  against  the 
Defendant,  have  improperly  omitted  making  Ritchie,  the 
person  principally  interested,  a  party  to  the  suit. 

Mr.  Pemberton  and  Mr.  Rogers  were  not  heard  by 

The  Master  of  the  Rolls,  who  said  — 

I  do  not  think  that  this  demurrer  can  be  sustained. 
The  Plaintiffs  say  they  are  entitled  to  a  general  account, 

and 

(a)  6  Vet.  136.  (c)  2  You,  Se  Jer.  53. 

(b)  1  You.  4"  Jer.  674.  \d)  1  You.  cj-  Col.  464. 
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to  have  credit  for  the  three  particular  sums ;  but 
thejr  concede,  for  the  purpose  of  this  demurrer,  that 
they  are  not  entitled  to  relief  in  respect  of  the  three 
sunns,  and  rest  on  their  right  to  the  general  account. 

'X"he  Defendant  states,  what  I  believe  is  perfectly  true 

^Q  IX)int  of  law,  that  if  there  be  a  bill  for  an  account  in 

^■^spcct  of  particular  items,  or  any  number  of  particular 

^teixis,  and  the  Plaintiff  fails  in  sustaining  the  demand 

^pon  those  particular  items,  and  the  bill  happens  to 

^^^ntain  a  general  vague  charge  that  there  are  voluminous 

^^d  intricate  accounts  between  the  parties,  and  which 

^t^rge  is  inserted  merely  as  a  pretext  for  the  purpose  of 

^TiDging  the  case  within  the  jurisdiction  of  a  court  of 

^t)uity,  the  Court,  in  so  vague  and  uncertain  a  case,  will 

disregard  that  general  allegation,   will  consider  it  as 

Struck  out  of  the  bill,  and  not  allow  it  to  protect  the 

^ill  against  a  demurrer  for  want  of  equity.     That  is  the 

Xitmost  extent  to  which  the  cases  have  gone. 


1842. 


Darthbz 

V, 

Clemens. 


It  therefore  comes  to  this,  does  this  bill  contain  such 
>rague  and  general  statements,  statements  put  in  merely 
^8  a  pretext  for  transferring  the  jurisdiction  from  the 
^court  of  law  to  this  Court  ?  If  the  account  can  be  fairly 
laken  in  a  Court  of  common  law,  this  Court  will  not 
interfere,  even  in  the  case  of  merchants'  accounts  con- 
sisting of  mutual  dealings;  but  in  this  case  I  am  per- 
ituaded  not  only  that  the  accounts  between  these  parties 
could  not  be  advantageously  taken  in  a  court  of  law, 
but  that  they  could  not  be  taken  at  all  there.  Every 
Ixxly  knows  how  an  action  upon  such  an  account  would 
necessarily  end ;  it  would  end  in  the  account  being  taken 
in  this  Court,  or  by  a  reference. 


It  is  said  that  the  bill  is  defective  for  want  of  parties. 
If  the  three  items  should  ever  come  into  question,  the 

Plaintiffs 
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Darthbz 

V, 

Clemens. 
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Plaintifl^  must  make  out  their  case  by  proof;  I 
does  not  follow  that  Ritchie  is  a  necessary  party  t 
taking  of  the  accounts  between  the  Plaintifis  an< 
Defendant.  I  think  also  that  the  demurrer  cann 
sustained  on  this  ground. 

Demurrer  over^i 


1843. 
Jim.  S4.  S7. 


GARDNER  v.  JAMES. 


rriHE  testator,  by  his  will,  bequeathed  his  resl 
-*-     personal   estate  to  his   executors,  upon  tri 


Bequest  of 

residue,  in 

trust,  after 

payment  of  an  ^<  invest  the  whole  residue  thereof  at  interest,  an 

to  i4.  for  life     ^^^  P^'^  annum,  part  of  such   interest,  unto  Susi 

to  apply  the      BrurUon,  and  her  assiirns  for  life ;  and  after  paym 
residue  of  the     ...  r       ,  ^ 

interest  to-       the  said  sum  ot  50L  per  annum^  upon  trust,  to  app. 

wards  the         residue  of  the  interest  of  the  said  trust  money,  fo 
maintenance  ^  -^^ 

of  the  children  towards   the  maintenance,  education,    and    suppc 

twe^l>^nl,      *"y  ^^^'^^  ^^  children  o(  Hemy  Holland  Gardner 

and  in  case  of  fully  begotten,  until  he,  she,  or  they  should,  respect 

the  death  of        ^^  •     i  •     •  ^i    •  r. 

i4.  during  their  attam  his,  her,  or  their  age  or  ages  of  twenty-one  j 

minority,  to  apj  also,  in  case  of  the  death  of  the  said  Sust 
whole  or  so       Brunton  during  the  minority  of  such   child  or  chi 

much  as  was  ^p  Henry  Holland  Gardner^  then,  in  trust  to  appl 
necessary  in  *^  ^  '  *^^ 

the  same  way,  whole  of  the  interest  of  such  trust  money,  or  so 
death  o?J  ^     thereof  as  in  the  discretion  of  his  said  trustee  shot 
when  such        considered  necessary  for  that  purpose,  for  the  mj 
tained  twenty-  nance,  education,  and  support  of  such  child  or  chili 

one,  to  trans-    and  after  the  death  of  the  said  Susannah  Bnmton 

fer  the  pnnci-  i     i  -i  i 

pal  to  them,      when  such  child  or  children  of  Henry  Holland  Ga 

There  was  a  i 

gift  over  in 

case  there  should  be  no  children  of  B.  living  at  the  death  of  A.  The  fund  was 
than  sufficient  to  provide  for  the  annuity.  Held,  that  the  gift  to  the  childn 
not  confined  to  those  living  at  the  death. of  the  testatrix. 
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shoald  have  attained  such  age  or  respective  ages  of 
twenty-one  years  as  aforesaid,  then,  upon  trust,  to  trans- 
fer such  trust  money  to  such  child,  if  there  should  be 
only  one,  or  if  there  should  be  more  than  one,  to  all 
such  children,  share  and  share  alike ;  but  if  there  should 
be  no  such  child  of  Henry  Holland  Gardner  living  at 
the  death  of  the  said  Susannah  Bf'unton,  or  in  case  of 
the  death  of  such  child  or  children  before  they  should 
attain  the  said  age  of  twenty-one  years  as  aforesaid, 
then,  after  the  death  of  Susannah  Brunton^  the  testator 
gave  and  bequeathed  the  whole  of  the  said  trust  money, 
and  all  accumulations  thereof,  to  John  James^  his  execu- 
tors, administrators,  and  assigns  absolutely." 
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A  bill  was,  in  1828,  filed  by  the  children  then  in  esse 
^^  Henry  Holland  Gardner^  in  which  the  accounts  were 
taken,  and  the  residue  was  found  to  consist  of  2700/. 
^  per  cents.;  of  this  sum  1677/.  135.  4<^.  was  set  apart 
^o  answer  the  annuity  of  50/.,  and  the  dividends  on  the 
^^niainder  were  ordered  to  be  applied  towards  the  main- 
^^>^at)ce  of  the  Plaintiffs  in  the  suit,  who  were  infants. 


enry  Holland  Gardner  had  afterwards  four  children 

"^'*xia  who  claimed  to  be  interested  in  the  residue.     The 

"'^intiffs  in  the  first  suit  then  instituted  the  present 

'^'^   praying  a  declaration  that  the  children  living  at 

^^     ^eath  of  the  testator  were  alone  entitled  under  the 


r.  HaUett  for  the  Plaintiffs. 


r.  Blower^  contrct. 


^4r.  HaUettj  in  reply. 


The 


i 
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184S. 


Oard>fr 

V. 

Jambs. 


The  following  authorities  were  referred  to.     Sprcr^, 
ling  V.  Ranter  (a),    Rtngrose  v.  Bramham  (b\  HUP 
Chapman  (c),  Davidson  v.  Dallas  {d\  Butler  v.  Lowe  ^ 
Defflis  V.  Goldschmidt  (g),   iBa/nt  v.  Balm  (A),  Scirf^ 
7%^  JSflr/  of  Scarborough  (i).  Crone  v.  Odell{k\ 
bread  v.  Zor^  S^.  JoAn  (/),  Andrews  v  Partington  (m)» 


Jmi.  87.  71%^  Master  ij/*  the  Rolls  said,  he  was  of  opii^ 

that  the  gift  to  the  children  was  not  confined  to  tis 
living  at  the  death  of  the  testator,  but  that  after- 
children  were  let  in,  but  he  could  make  no  further 
claration  at  the  present  time. 


(a)  1  Dick.  544, 

(b)  9  Cor,  384. 

(c)  1  Ves.  jun.  405. 
Id)  14  IV*.  576. 
le)  10  Sim.  517. 
(g)  1  Afcr.  417. 


(A)  5  Sim.  492. 
(t)  lBettV.lS4. 
ik)  I  Ball,  t  B.449. 
(/)  10  Fe$.l59. 
(m)  5  Bro.  C.  C.  409. 


se 
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HOOPER  V.  PAVER.  Feb.  1 1. 

r^HE  Plainti£Ps  in  this  cause  having  described  them-  In  a  Vice- 
selves  as  resident  abroad ,  the  Defendants  obtained,  h.fc!l*^^fKo  ' 

a  of  course,  at  the  Rolls,  an  order  that  the  Plaintiff  Plaintiffs  de- 
L^.  1 J     •  '^     r  4.  scribed  them- 

hould  give  security  for  costs.  selves  as  re- 

sident  abroad. 
The  De- 
The  cause   was   attached   to   the   Vice- Chancellor's  fendants  otv- 

2Qm^  •  tained  ^x/Mir/tf 

at  the  Rolls, 
an  order  for 

A  motion  was  now  made  to  discharge  the  order  for  cosu"^An'^ 

i^i^ularity.  application  to 

the  Master  of 
the  Rolls  to 
Mr.Smythe  in  support  of  the  motion.     The  bill  in  this  discharge  it, 

^ase  is  filed  by  the  children,  for  the  administration  of  a  that  the  De- 

und  to  which  they  are  entitled  under  the  settlement  of  fendants  had 
,     .  "^  ,  in  their  hands 

^eir  parents ;  and  it  appears  that  the  Defendants  have  funds  belong- 

fijnd  of  6000/.  in  hand  which  belongs  to  the  Plaintiffs.  pi|in^ti^  «if- 
'  Defendants  have  in  their  hands  a  fund  belonging  to  the  ficient  to  in- 
^'aintiff,  sufficient  to  indemnify  them  against  the  costs  ^^g  reused    * 

the  suit,   they   have  no  right  to  demand  a  further  because  there  ? 
,  was  no  irregu- 

^^Ufity  for  those  costs.  larfty  in  the 

order,  and  the 
r^^  ,  cause  being 

-^  he  order  having  been  made  here,  the  application  for  attached  to 

clischarge  must  necessarily  be  made  to  the  Master  chancellor's 
tile  Rolls,  as  the  Vice-Chancellor  has  no  jurisdiction  Court,  the 
^Iter  or  discharge  the  orders  of  the  Master  of  the  RoUg  could 

^lls.     Whitehouse  v.  Hickman  (a)  Earl  of  Glengall  w.  not  enter  into 

^   '  ^  to  ^jje  merits. 

lib) 


^^r.  Pembet'ton  and  Mr.  Bolt  were  not  called  on  by 

T/ie 

C«)  1  S,  4-  SL  104.  (6)  1  Hare^  624. 
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The  Master  of  the  Rolls,  who  said,  that  the  Plift^^ 
tiffs  having  described  themselves  as  resident  abroaA 
was  quite  of  course  to  obtain  an  order  for  security 
costs.     The  order  complained  of  was  therefore  perfe 
regular,  and  if  the  Plaintiffs  sought  to  discharge  it^ 
other  grounds  they  must  apply  to  another  jurisdictio 


ID 

I 
=ror 

on 


The  motion  must  be  refused  with  costs. 


Note.  —  See  9th  Order  of  May  1 837,  Ord.  Can.  114;  Cth 
of  May  1839,  Ord.  Can.  137.     Jtobituon  ▼.  MUner,  5  Beav,  49». 
Si,  Victor  V.  Devereux,  pott. 


r^er 


Feh.lh 


PINNER  V.  KNIGHTS. 


"MJpR.  G.,  a  solicitor,  had  filed  this  bill  in  the  nam^    ^^ 
Mr.  Thomas  Knights  and  others.     It  appear^^* 
however,  that  he  had  had  no  communication  with  TXojs/^^^ 
Knights,  and  had  received  no  authority  from  him  p< 
sonally  to  institute  the  suit,  but  had  a/:ted  by  the  din 
unsatisfactory    tions  of  Mr.  Knights^  brothers,  who  said  that  they  Ii 
taincr  his*^*"      communicated  with  him,  and  that  he  had  authorized  t 

name  was  step. 

struck  out  as 

co-Plaintiff 

with  cosu  to         It  was  now  moved,  that  Mr.  Knights*  name  might 

lolicitor*^^ ''^^  struck  out  as   co-plaintiff;    with   costs  to  be   paid 


A  bill  being 
filed  without 
the  written 
authority  of 
one  of  several 
co-Plaintifl^ 
and  the  evi- 
dence being 


Mr.  G.  the  solicitor. 

Affidavits  were  filed  in  support  and  in  opposition 
the  motion  by  Mr.  T.  Knights  and  by  his  brothers,  \^ 

whit 


Where  a 
solicitor  files 
a  bill  without 
a  written 
authority,  the 
onut  of  proof 
is  cast  on  him. 
If  there  be 
any  doubt  on  the  matter,  the  Court  will  hold  him  liable. 


t 
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which  it  is  not  necessary  to  state  further  than  this,  that 
they  appeared  to  the  court  to  leave  the  fact  of  the 
Plaintiff's  authority  to  his  brotiiers,  in  considerable 
doubt. 

'M,T.  George  Tumerj  in  support  of  the  motion,  asked 
for  a.  similar  order  to  that  made  in  the  cause  of  Hood  v. 
PhiUips.  {a) 

1S/Lt.  Pemberton  and  Mr.  Dixon^  contra. 

The  Master  of  the  Rolls. 

I  faave  of  late  had  several  of  these  cases  before  me  (&), 
which  I  exceedingly  regret 

Nothing  surprises  me  more  than  that  solicitors  should 

so  frequently  take  upon  themselves  to  file  bills  in  the 

names  of  persons  who  have  not  given  them  authority  in 

writing.   The  general  rule  of  the  Court  is,  that  a  solicitor 

should  obtain  a   written   authority  from   his   client;  I 

have  often  had  occasion  to  observe,  that  the  interest  of 

the  client  does,  very  often,  induce  a  solicitor  to  file  a 

hill  before  he  has  had  an  opportunity  of  obtaining  an 

Anthority  in  writing ;  I  cannot  consider  a  solicitor  is  to 

hlame  in  cases  of  that  kind,  but,  as  I  have  said  before, 

ne  acts  most  imprudently  if  he  does  not  "take  the  very 

"*^  opportunity  to  obtain  the  sanction  of  the  client  for 

^hat  he  has  done.     The  law  of  the  Court  is  perfectly 

^^("f  that  if  the  authority  afterwards  comes  into  ques- 

"®o,  ay  or  no,   whether  there  is  an  authority  from  the 

*fent  or  not,  and  there  is  no  writing,  it  will  go  against 

^  Solicitor  unless  he  can  prove  distinct  authority  or 

^P'ied  authority  by  acquiescence  or  some  other  means. 

Now, 

a     ^^*  "®*t  case.  /»«,  2  Beav,  405.    Allen  ?.  Bwm^ 

J  *^   ^^aWffnar  v.    TiAibemor^      4  Beav.  495. 
*«-^     679.     Wt^au  V.  P«p- 
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Pinner 
Knights. 
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Pinner 

V. 

Knights. 


Now,  in  this  case,  there  does  tiot  appear  to  have  been 
any  personal  communication  between  Mr.  G.  and  Mr. 
Thomas  Knights ;  Mr.  G.  trusted  to  the  representations 
of  the  brothers,  who  said  they  had  communicated  with 
Mr.  Thomas  Knights^  and  that  he  had  authorized  them  to 
instruct  him.  The  consequence  is,  that  Mr.  G.  must 
prove  satisfactorily,  that  the  brothers  were  empowered 
to  authorize  him.  When  we  come  to  examine  the 
evidence,  it  is  impossible  for  the  Court  to  make  out  on 
which  side  the '  truth  lies,  and  upon  that  ground,  and 
upon  that  ground  alone,  I  am  under  the  necessity  of 
saying  that  the  solicitor,  on  whom  the  burthen  of  proof 
is  cast,  has  not,  in  the  midst  of  this  conflicting  and  con- 
tradictory evidence,  made  out  his  case. 


The  authority  not  having  been  proved,  this  niotioi 
must  be  granted. 


HOOD  V.  PHILLIPS. 


TN  this  case,  a  suit  had  been  instituted  in  the  name  ^^ 
■^  of  Hood  .and  of  Sanders  and  wife,  and  the  caus^ 
coming  on  for  hearing,  it  was  dismissed  with  costs. 


1842. 
Juit/2l,  22. 

A  bill  filed 

without  the 

authority  of 

the  PlaintifT, 

was  dismissed 

with  costs,  and 

the  Plaintiff  j^  ^jjig  proceeding  Mr.  FhillipSj  who  acted  as  solicito 

under  an  at-     for   the   Plamtins,  took  his   instructions  entirely  from^ 

tachmentfor     jjqq^  jmd,  as  it  appeared,    never  communicated  with^ 
non-payment  '  '  rr  ' 

of  costs.    The  Sanders^  or  obtained  from  him  any  authority  for  insti — 
Court,  on  ^     .  ..         . 

motion  tutnig  or  prosecutmg  the  suit. 

ordered  the  Upon, 

soncitor  to  ^ 

indemnify  A,^  but  refused  to  release  A,  as  against  the  claim  of  the  Defendants.^ 
Held  also,  that  A,  was  not,  on  such  an  application,  to  be  deprived  of  his  rights 
against  the  solicitor  to  damages  for  his  imprisonment. 
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m  the  dismissal  of  the  bill,  a  subpoena  for  costs         1842. 
isisued ;    the  Plaintiff  Sanders  was  taken  under  an  at- 
tAolinnent  for  their  non-payment,   and   was  lodged  in 


Aiif  r.  G.  Turner  now  moved  that  the  name  of  Sanders 
Hdary  his  wife  might  be  struck  out  of  the  record  of 
the     Plaintiff's   bill  in  this  cause :  —  that  the  Plaintiff 
mi^ht  be  discharged  out  of  custody  as  to  his  contempt 
ibr  not  paying  63/.  45.  costs  to  the  Defendants,  and  that 
I^hillips  might  be  ordered  to  pay  the  costs  of  this  appli- 
cation, together  with  the  costs  which  Sanders  had  become 
"^l>le  to  pay,  by  reason  of  his  having  been  made  a  party 
^o  this  suit. 

^r.  Pemberton  and  Mr.  Freeltng  for  the  Defendants. 

-Mr.  Kinderdey  and  Mr.  Lewis  for  Phillips. 

^Filson  V.  Wilson  (a).    Wade  v.  Stanley  {b\    Tabbemor 
^^*      tabbemor  (c),  were  cited,  {d) 


*rhe  Master  of  the  Rolls. 

^2efore  filing  a  bill,  it  is  the  duty  of  a  solicitor  to  ob- 
^1  distinct  authority ;  the  general  rule  is  that  he  ought 
^ave  it  in  writing,  but  though  this  is  the  proper  course, 
^1  it  is  not  necessary,  if  it  be  proved  that  the  Plaintiff 
afterwards  acquiesced  in  the  proceedings,  and  that 
circumstances  are  such  that  the  Court  can  infer  an 
ority.     Whenever  the  question  arises,  whether  the 

authority 

V «)  I  Jae.  4*  ^-  457.  pm^  2  Beav»  405. ;  Allen  v.  Bone, 

C^)  Ibid,  674.  4  Beav.  495.;  Hall  v.  Bennett, 

^«)  2  Keen^  679.  2  Sim,  i  St,  78. 

V^)  And  see  Wig^  v.  Pep-' 

Vol.  VI.  N 
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authority  has  been  given  or  not,  and  it  becomes  the  sob- 
ject  of  doubt  and  argument,  the  onus  of  proving  it  lies 
on  the  solicitor.  In  this  case  there  is  not  the  least 
circumstance  from  which  I  can  infer  that  any  authori^ 
was- given  by  Sanders:  no  express  authority  is  proved; 
no  communication  with  him,  and  no  circumstance  from 
which  my  mind  can  be  led  to  the  conclusion  that  any 
authority  was  at  any  time  given.  Then  it  is  said  that 
the  subject  of  this  suit  was  one  proper  for  the  consi- 
deration of  a  court  of  equity ;  I  am  informed,  that 
such  was  the  opinion  of  a  gentleman  of  the  bar,  and 
that,  in  consequence  of  that  opinion,  this  suit  was  insti- 
tuted. Authority  seems  to  have  been  given  by  one  of 
the  Plaintiffs,  and,  without  doubt,  the  solicitor  thought 
that  the  best  mode  of  conducting  the  suit  was  to  make 
all  these  parties  Co-plaintiffs.  It  was  very  unfortunate 
that  he  did  not  recollect  that  with  the  authority  of  one 
he  could  not  proceed  in  the  name  of  both.  In  conse- 
quence of  his  having  proceeded  without  that  authority, 
he  has  become  subject  to  the  consequences  which  follow 
on  this  present  motion. 


It  is  said,  that  not  only  did  Sanders  not  authorise  the 
suit,  but  that  he  expressly  dissented  from  it,  not  in- 
deed to  PhillipSj  but  to  the  Co-plaintiff.  Having  dis- 
sented and  hearing  nothing  of  the  matter,  he  was  not- 
further  informed  of  it  till  the  bill  was  dismissed  with  costs; 
then  he  was  told  that  he  had  not  only  lost  the  500/.  for 
which  he  refused  to  sue,  but  also  the  costs  incurred  in 
consequence  of  the  suit.  I  should  have  been  glad  to 
have  heard  that  the  solicitor  had  made  some  communis 
cation  to  Sanders^  saying,  ^'  I  have  made  a  mistake  and 
will  protect  you."  Instead  of  that,  it  does  not  appear 
that  he  took  any  step  whatever.  The  consequence,  as 
might  have  been  expected,  was,  that  a  subpcena  for  costs 
followed,  and  shortly  after  an  attachment  issued,   under 

which 
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whicli  Sanders  was  lodged  in  gaol,  where  he  now  remains, 

for  non-payment  of  the  costs  to  which  he  was  subjected 

by  J^AiUipSf  who  thinks  proper  to  contend  that  he  is  not 

bound  to  indemnify  him  at  all.     It  is  clear,  however, 

that   he  has  a  right  to  be  relieved  from  these  costs  at 

the  expense  of  Phillips. 

I  am  afraid  that  the  forms  and  rules  of  this  Court  do 
not  enable  me  to  exonerate  him  from  the  claims  of  the 
Defendants.  It  seems  to  have  been  considered  so  neces- 
S&X7  that  the  declared  rights  of  parties  in  a  cause  should 
be  preserved,  that  similar  claims  of  a  party  to  the  cause 
^^^^Sy  upon  different  occasions,  been  made  effectual;  and, 
i^twithstanding  this  unfortunate  person  has  been  brought 
into  hb  present  situation  without  any  authority  given  by 
himself,  I  fear  I  cannot  relieve  him  from  the  demands 
of  the  Defendant,  except  by  arrangement. 

I  have  no  doubt  whatever,  that  he  ought  to  be 
^onerated  by  Phillips  from  any  demand,  and  the  order 
^  l>e  made  ought  to  be  like  that  in  fVade  v.  Stanley,  {a) 
^  ^Bnuoi  but  hope  that  he  will  immediately  take  pro- 
^^^dings  not  only  to  release  the  Plaintiff  from  his  pre- 
^^^t  situation,  but  also  from  the  further  imprisonment 
vhich  is  impending  over  him,  if  the  costs  due  from  him 
^  other  parties  are  not  paid. 

It  is  asked,  that  I  should  make  it  a  condition  for 
giving  relief,  that  the  Plaintiff  should  be  precluded 
'^Ui  demanding  any  damages.  I  think  that  no  autho« 
fity  ean  be  produced  to  this  effect.  If  there  were,  I 
*^iild  follow  it ;  if  not,  I  am  not  disposed  to  make  a 
P^'^cedent.  The  only  thing  that  can  be  done  on  the 
pi'eseut  application  is,  to  exonerate  the  unfortunate  man 

at 

(a)  \J.4r  W,  674. 

N  2 


1842. 


180 


CASES  IN  CHANCERY. 


1842. 


Hood 

V, 

Phillips. 


at  the  expense  of  Phillips^  and  by  these  means  to  exempt 
him  irom  future  imprisonment 

I  cannot  give  him  compensation  for  having  been  takeiM 
away  from  work  and  kept  in  prison,  the  effect  of  whicli^ 
may  be  his  entire  ruin.  Such  a  state  of  things  as 
here  brought  about  cannot  be  contemplated  without  th 
greatest  regret 


The  delay  is  not  such  as  to  deprive  him  of  any  righr 
whatever. 


Note.  —  By  consent  of  the  Defendants,  the  Plaintiff  was  dis- 
charged out  of  custody.    Reg.  Lib.  1840.  A.  fol.  1055. 


1845. 
Fcb.n. 

Becjuest  to 
A,  for  life,  and 
after  her  de- 
cease to  the 
testator's 
"  four 

children,  the 
survivor  or 
survivors  of 
them  equally, 
or  to  their 
heirs  lawfully 
begotten." 
One  of  the 
four  children 
died  in  the  life 
ofi4.    Held, 
that  his  chil- 
dren took  one 
fourth  by  way 
of&ubstitutioD. 


PRICE  V.  LOCKLEY. 

rriHE  testator^  by  his  will  dated  in  1805,  after  giving 
-*-  certain  legacies,  proceeded  as  follows :  "  all  the 
residue  and  remainder  of  my  money,  and  book  debts, 
after  payment  of  my  just  debts  and  funeral  expenses,  I 
will  and  order  that  the  same  shall  be  collected  and  placed 
in  the  public  funds,  for  the  use  and  behoof  of  my  said 
wife  and  two  said  children  I^iza  and  Joseph^  during  the 
term  of  my  said  wife's  natural  life,  or  so  long  as  she 
shall  remain  my  wudow ;  and  at  the  decease  of  my  said 
wife,  I  give  and  bequeath  the  same  to  my  said  four  chil- 
dreiij  the  survivor  or  survivors  of  them^  equally  share  and 
share  alike^  or  to  their  heirs  lawfully  begotten.  All  the 
rest  of  my  personal  estate  and  effects  of  what  nature  or 
kind  soever,  I  likewise  give  and  bequeath  to  my  said 

wife 
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Wife  ciuring  the  teiin  of  her  natural  life,  or  so  long  as 
she  sliall  remain  my  widow;  and  after  her  decease  or 
second  marriage,  in  either  case,  I  will  and  direct  that 
the  same  shall  be  disposed  of  by  sale,  and  money  equally 
divided  among  my  said  four  children  or  the  survivor 
of  tliem  or  their  heirs  as  aforesaid.  I  likewise  order 
that  the  sum  of  SOL  hereinbefore  mentioned  for  placing 
my  son  Joseph  apprentice  shall  be  deducted  from  his 
share  at  the  decease  of  my  said  wife." 

Xhe  testator  died  in  1805. 

T*he  testator's  son  Joseph^  afterwards  assigned  his 
share  to  Oliver  James^  and  he  died  in  1837,  leaving  five 
children.    The  testator's  widow  afterwards  died  in  1841. 
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The  contest  in  this  suit  was  whether  Oliver  James^  or 
the  five  children  o(  Joseph,  was  entitled  to  the  one-fourth. 

Mr.  Bogersj  for  the  Plaintiff. 

^dr.  Koe,  for  Oliver  James,  contended  that  Joseph 
^^"^ce,  upon  surviving  the  testator,  took  a  vested  interest 
^  one-fourth  of  the  residue,  and  that  it  had  passed 
wider  his  assignment. 

-"^r.  r.  Parker,  for  the  children  of  Joseph,  contended 
^^^  the  true  construction  of  the  will  was  this :  that,  if  the 
^'^tor's  four  children  survived  the  tenant  for  life,  they 
^<>uld  have  taken  absolutely  between  them,  and  that,  on 
^  death  of  any  of  such  four  children  in  the  lifetime  of 
^^  "Widow  without  children,  the  survivors  would  have 
^^H,  but  if  they  left  children,  such  children  would  take 
^he  share  of  their  parent  by  substitution.  That  Joseph, 
"^^^efore,   had    no   interest  which   he  could  pass   to 

^iver  James. 

N  3  Mr. 
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184S.  Mr.  Parker  J  junior,  for  the  administratrix  of  Joi 

Price. 

Mr.  Stintony  for  other  parties. 
Mr.  Koey  in  reply. 


The  following  cases  were  cited  ;  Gittings  v.  Af^2 
nu)U  {a\  Walker  v.  Main  (ft),  Cripps  v.  WclcoU 
Hercey  v.  McLaughlin  ((f),     Pope  v.  Whitcombe.  {e) 

Jlie  Master  of  the  Rolls  was  of  opinion  that,  in 
event  which  had  happened,  the  children  of  Josepk  t 
one-fourth  by  way  of  substitution. 

(a)  2  MyL  ♦  K.  69.  W  1  ^V»»»  ««<• 

ih)  1  Jar.  <|  »'.  I.  {e)  5  ifutt.  184. 

(c)  4Jftt/.  11. 


NoTS.  — See  Pearson  x.  SiepJkriL,  5  B&.  £03.,  and  S  Hov 
32S. 
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BEARE  V.  PRIOR,  (a)  March  9. 

^^^N  the  marriage  of  the  Defendant  Henry  Prior  in  An  estate  wa« 
^-^^        1819,  an  indenture  was  executed,  whereby,  after  ^^"q^^,  ^Iq^ 

reciting  the  intended  marriage,  and  that  Prater  had  trus^  for  ten 

ve&rs  to  fipply 
agreed  to  lend  Prior  a  sum  of  1000/.,  Prior  covenanted  the  renu  in 

to  surrender  certain  copyholds  to  Prater,  upon  trust  to  paypept  to  B. 

,  ^^       .  of  the  interest 

apply  the  rents  in  payment,  in  the  first  instance,  of  the  and  capital  ot 

interest   on  the  sum  of  1000/.  and  then  to  apply  the   ^^^2^\^l 
surplus  of  the  rents  in  reduction  of  the  principal  sum  of  then  to  sell, 
lOOOt   till   February    1829;   and   then,  upon  trust   to  ?2i<hi^oAhe 
sell  and  pay  ofiF  the  residue  (if  any)  of  the  debt  due  on  looo/.,  and 
the  mortgage,  and  invest  the  remainder  of  the  proceeds  mainder  in 

in  trust  for  the  wife  for  life  for  her  separate  use,  with  ^''Mf'  f^\  '**® 

wife  and 

i^tnainder  for  the  benefit  of  the  issue  of  the  marriage.       children  of  A. 

The  rents 
,.^  ^  exceeded  the 

xT^he  rents  were  more  than  sufficient  to  pay  the  interest,  interest.    B. 

Pr€U^  was,  in  1819,  admitted  to  the  copyholds.  VofS^ 

session,  and 

On  the  27th  o{  February  1829  a  memorandum  was  was  not  ap- 

indorsed  on  the  indenture  of  1819,  and  signed  by  Henry  P*>«^  ?« ^}: 
pw-  ^  J  J   rected.    Upon 

^^^^>9-^  stating  that  it  was  agreed  that  the  sum  of  1000/.  a  bill  by  B. 
should  continue  upon  mortgage  for  ten  years  longer.         SfT wifelnd"** 

children  for  a 


'^^zter  died,  and,  in  1840,  his  representatives  filed  this  Jhat'^  could 

""^     CK^ainst  Mr.  and  Mrs.  Prior  and  their  children,  not,  until  he 

alie^i^g  ^jji^^  jjjg  ^hole  sum  of  1000/.  was  still  due  with  ^^^^  be*made 

•^  ^^^eBX  of  interest,  and  prayin^r  for  an  account  and  I'**'*®  ^*°J, 

fow*  «>.        1       ^   I  1  1        7.  Ill  ^°**»  without 

'^^  ^>   sale  of  the  mortgaged  hereditaments,  and  that  the  his  wilful  de- 

^"'"Pl^s  might  be  invested  upon  the  trusts  of  the  inden-  Jfult,  he  might 

-  ^  ^  have  received, 

w»re  of  jRpiniflry  1819.  except  upon 

*pL  a  cross  bill 
nusing  that 

(tf)  Ex  relatione.  question. 

N  4, 
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The  Defendant  Prior  alleged,  by  his  answer,  that  he 
had  continued  to  receive  the  rents  of  the  mortgaged 
hereditaments  irom  1819  until  April  1840,  when  the 
representatives  of  Prater  took  possession ;  that,  by  the 
end  of  1826,  a  sum  of  SOOZ.  part  of  the  1000/.  had  been 
paid  off  out  of  the  surplus  rents,  but  that  in  1829  Prater 
returned  that  sum  to  Prior^  upon  an  agreement  made 
between  them,  and  expressed  in  the  memorandum  of 
1829,  that  the  whole  1000/.  should  continue  to  be  se- 
cured upon  the  mortgaged  hereditaments. 


Mr.  Bacon  appeared  for  the  Plaintiffs. 

Mr.  Twelk^  for  the  Defendants,  contended  that  Prater ^ 
by  accepting  the  trusts  of  the  deed  of  February  1819,  had 
become  bound  to  receive  the  rents  of  the  hereditaments, 
and  apply  them  in  reduction  of  the  1000/.,  and  that  if  he 
had  pursued  that  course,  the  whole,  or  nearly  the  whole, 
of  the  debt  would  now  have  been  paid  off;  and  that,  as 
the  omission  of  Prater  to  do  this  amounted  to  a  breach 
of  trust,  his  representatives  were  not  entitled  to  have  the 
accounts  taken  in  a  more  favourable  manner  than  if  such 
a  breach  of  trust  had  never  been  committed.  He  there- 
fore insisted  that  the  Plaintiffs  ought  to  account  not  only 
for  what  they  or  Prater  had  actually  received,  but  also 
for  that  which  without  his  or  their  wilful  default  might 
have  been  received. 


The  Master  of  the  Rolls  said  that  from  the  time 
when  the  representatives  entered  into  possession,  they 
must  account,  in  the  usual  manner,  as  mortgagees  in 
possession,  for  the  rents  and  profits  which  they  had 
received,  or  which,  without  their  wilful  default,  they 
might  have  received,  but  that  the  court  could  not  make 
the  PUintiffs  responsible  for  the  rents  which  might  have 
been  received  by  Prater  while  he  was  not  in  possession 

of 
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of  the  mortgaged  estates,  unless  upon  across  bill  to  have 
the   benefit  of  the  trusts  of  the  indenture  of  jP^f&n^ry 
18 1 Q,      That,  as  the  case  now  stood,  the  Plaintifis  could 
only  be  made  to  account  for  what  they  had  actually  re- 
ceived  prior  to   their  taking  possession  in  1840,  and 
for  w^hat  might  have  been  received  by  them  since  that 
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RICHARDSON  v.  HORTON. 

I^^N  the  8th  of  May  1810,   Sir  fVatls  Norton  and 

Thojnas  Horton  executed  a  joint  bond  for  6000/. 

^   JVCessrs.  Griffen  and  Leathesy  subject  to  a  condition 

fo**     naking  the  same  void,  if  they,  their  heirs,  exe- 

^*^^ox^  or  administrators,  or  any  of  them  should  pay 

Esrs.  Griffin  and  Leathes  the  sum  of  SOOO/L  and  in- 

on  the  6th  oi  January  1811. 


was  said  by  the  Defendants,  that  Thomas  Horton 
only  surety  for  Sir  Watts^  but  ,this  did  not  appear 
e  bond. 


March  10.  15. 
17. 

A.  a^d  B. 
were  obligors 
in  tL  joint 
bond:  A.yWho 
was  alleged 
to  be  the  prin- 
cipal debtor, 
died.    Held, 
that  his  assets 
were  not  in 
equity  liable 
upon  the 
bond,  but  that 
the  liability 
survived  to  B, 


by 


ir  Watts  Horton  died  in  November  1811,  leaving  his 
l)ligor  Thomas  Horton  surviving  him. 


*J  the  decree  made   in  January  18S2,  the   Master 

^a^    directed  to  take  an  account  of  the  debts  of  Sir 

'^^^^tt  Horton.     By  a  separate  report,  dated  the  27th 

^^      ^^y    1842,    the    Master   found,    that  a    sum   of 

55  1  3^  ^^^   1^^   ^^^  jyg  ^^  ^^  representatives  of  the 

°  "S^es,  for  principal  and  interest  on  their  said  bond 
^     ^   and  for  their  costs. 

Both 
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1848.  Both  parties  took  exceptions  to  the  Master's  report, 

-^^^^^"^     which  now  came  on  for  arimment 
Richardson  ^ 


V, 
HORTON. 


Mr.  Kindersley  and  Mr.  Walpok^  for  the  representa- 
tives of  Messrs.  Griffin  and  Leathes. 

Mr.  Pemberton  and  Mr.  Koe^  for  Defendants  inte- 
rested in  the  estate  of  Sir  Watts  Horton. 

Mr.  G.  Turner  and  Mr.  Rogers^  for  the  Plaintiff. 

Copis  y.  Middleton  (a)  was  cited. 


March  17. 


The  Master  of  the  Rolls. 

It  is  objected  to  the  Master's  findmg,  that  where  two 
are  jointly  bound  and  one  dies,  the  obligation  survives  to 
the  surviving  obligor ;  that  no  action  can  be  maintained 
against  the  executor  of  the  obligor  who  died  first ;  and 
that,  as  an  action  cannot  be  maintained  against  the  ex- 
ecutors upon  the  bond,  the  bond  cannot  be  the  founda- 
tion of  a  claim  to  a  specialty  debt  in  equity. 

In  answer  to  this  argument,  it  is  not  alleged,  that 
there  was  any  antecedent  joint  liability  of  Sir  Waits 
Horton  and  Thomas  Horton^  or  that  there  was  any 
agreement  for  a  joint  and  several  bond,  or  any  mistake 
in  preparing  the  bond ;  but  it  is  said,  that  it  could  not 
have  been  intended  to  release  Sir  Watts  who  was  the 
principal  debtor,  or  his  estate,  if  he  happened  to  die 
first,  and  that  therefore  the  bond  ought  to  be  considered 
as  joint  and  several. 

I  do 

(a)  Turner  4-  Jf?.  224. 
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J   cIo  not  think  that  this  argument  can  prevail.     If        184S. 

the    bond    had  been  made  joint  and*  several.  Thomas   J^^*^^^'*^*^ 

•'  .  .  .        Richardson 

Hcmtrjn  might  have  been  sued  upon  it  alone  in  the  life-  v. 

ticne  of  Sir  Watts;  and  there  seems  to  be  no  reason,  even      Hobton. 

for  CM3njecturing9  that  he  would  have  consented  to  this, 

or  tj€>  do  more  than  make  himself  jointly  liable ;  and  if 
joint;  liabili^  was  the  intention  of  the  parties,  nothing 
is  no^v  to  be  rectified  or  altered,  and  the  legal  conse- 
qu^ir^ces  must  follow.  The  obligation,  by  virtue  of  the 
j^ii^^  bond,  survived  to  the  surviving  obligor,  and  there 
w-a^  DO  legal  remedy  upon  the  assets  of  the  deceased 
obi  i^or.  There  may  be  a  legal  debt  arising  out  of  the 
<^^>i:M^ract  against  the  assets  of  Sir  Watts  Norton,  but  if 
s<>>  it  will  not  be  a  debt  upon  the  bond,  and  must  be 
^^t^fc^tlished  by  means  other  than  the  mere  production  of 
*^     Iwnd. 


Rauftione  v.  Parr,  5  Russ.  424.  539.   Cowell  v.  Sikes,  S  Ruu, 
'^  ^  .^   Towert  y.  Moor^  2  Vernon^  98. 
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March  17.  20. 


WATTS  V.  GIRDLESTONE. 


If  trustees  are 
directed  to  in- 
vest trust 
money  on 
government 
or  real  secu- 
rities, and 
they  do 
neither,  they 
are  answer- 
able, at  the 
option  of  the 
cestuU  ^ue 
trust,  either 
for  the  money 
or  the  stock 
which  might 
have  been 
purchased 
therewith. 
Husband 
and  wife  had 
a  power  to 
sell  real 
estates,  with 
the  consent 
of  the  trus- 
tees ;  th^ 
monies  were, 
with  all  con- 


TN  this  case,  land  was  vested  in  the  trustees  of  a  m 

riage  settlement.  The  husband  and  wife,  with 
consent  of  the  trustees,  had  power  to  sell  the  land, 
money  arising  from  the  sale  was,  with  all  conveni 
speed,  to  be  laid  out  in  the  purchase  of  other  1 
to  be  settled  to  the  same  uses,  and,  until  a  conveni 
purchase  could  be  effected,  it  was  made  lawful  (or 
trustees,  with  the  consent  of  the  husband  and  wife, 
invest  the  money  on  government  or  real  securities. 


The  land  was  sold  in  the  year  1811  for  the  sum 
2200/.,  which  was  not  laid  out  in  the  purchase  of  oth 
land,  or  invested  either  upon  government  or  real  seci-X 
rities,  but,  in  the  month  of  July  1816,  it  was  lent  to  iVm 
husband  on  merely  personal  security. 

The  husband  was  unable  to  repay  the  money,  bu^ 
the  full  amount  had  now  been  paid  by  his  sureties^ 
and  to  this  extent,  the  trustees  had  been  relieved  froiTB 


venient  speed,  their  liability, 
to  be  laid  out 


This  bill  was  filed  by  the  children  of  the  marriage, 
and  sought  to  charge  the  trustees  with  a  breach  of  trust, 
and  to  make  them  responsible  for  the  stock,  which  the 


in  the  pur- 
chase of  other 
lands ;  and, 
until  a  con- 
venient pur- 
chase could 
be  efiected^  it   money  produced  by  the  sale  of  the  estate  would  have 

r  wf°l*f    th     purchased  at  the  time  when  it  was  received  by  the  trustees. 

trustees,  with  Mr. 

the  consent  of 

the  husband  and  wife,  to  invest  the  money  in  government  or  real  securities.  A  sale 
took  place  in  1811,  and  in  1816  the  produce  was  lent  by  the  trustees  on  personal 
secunty.  Held,  that  the  trustees  were  liable  for  the  stock  which  the  money  would 
have  produced  in  1816.  Held,  also,  that  the  trustees  ought  not  to  have  consented 
to  a  sale  without  first  providing  the  means  of  investing  the  purchase  money. 
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r.  Pemberton  Ltigh  and  Mr.  Hubbackj  for  the  Plain- 

^9  the  cestuis  que  irusff  contended,  that  they  were 

itied  to  have  made  good  so  much  Bank  three  per 

t.  annuities,  as  might  have  been  purchased  with  the 

mey  at  the  time  when  it  was  received  by  the  trustees^ 

^  the  time  when  they  lent  it  to  the  husband  on  per- 

sd  security. 


1843. 


TocUey  v.  Bantock  (a),  Bateman  v.  Davis  (i),  Cocker 
'•    ^uajfle  {c)j  Dimes  v.  ScoU  (</),  Clough  v.  Bond,  {e) 


IVfr.  Kindersley  and  Mr.  C  Bellamy  for  the  represent- 
atives of  one  of  the  trustees.     Where  trustees  may  in- 
vest   in  stock  or  on  real   security,  and  they  lend  on 
personal  security,    they   shall  be   answerable   for  the 
principal  money  only,  and  not  for  the  value  of  the  stock 
^hiob  might  have  been  purchased ;  Marsh  v.  Hunter,  (g) 
■^^e  husband  and  wife  had  the  power  of  electing  whe- 
^^v*   the  securities  should  be  fluctuating,  as  the  public 
lunds,  or  invariable,  as  a  mortgage.     They  have  chosen 
tile       latter,  and   therefore  the  trustees  are   only  liable 
*^^    tlie  fixed  sum. 


le  trust  for  investment  was   not  imperative;    the 
^^^^ees  had  no  power  to  invest  at  all,  except  with  the 
^°^^fient  of  the  husband  and  wife,  which  they  withheld  ; 
*^^H  events,  there  was  no  breach  of  duty  until  1816. 


r.  Dretxry  and  Mr.  Austen^  for  other  parties. 


^ir.  Pembertofi  Leighy  in  reply. 

*"rbe  object  of  the  parties  was  to  re-invest  the  money 
V^  land;  the  investment  in  the  funds,  or  on  real  security, 

was 

(a)  1  Ruu.  141.  {d)  4  Butt,  195. 

(6)  3  Mad.  98.  (e)  3  Mt/l.  ^  Cr,  496. 

(c)  1  Rums.  4*  M.  555.  (g)  6  Mad.  295 
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was  to  be  merely  temporary  and  until  the  money  o 
be  invested  in  land.  It  seems  obvious  that  the  tru! 
ought  not  to  have  risked  a  conversion  of  land 
money,  without  providing  themselves  with  an  authi 
which  would  enable  them  to  invest  the  produce, 
alone  would  make  them  responsible  for  the  purcl 
money  arising  from  the  sale,  though  it  might  not, 
haps,  make  them  liable  for  the  stock. 

The  trustees  having  placed  themselves  in  a  pes 
in  which  their  option  could  not  be  exercised,  it  ma 
a  question  if  they  were  not  bound  to  make  the 
vestment  in   such   a   way  as  the   Court   would 
directed. 

The  Master  of  the  Rolls. 

Whether  the  trustees  are  to  be  charged  with 
money  or  stock  is  a  question  of  great  importance,  a 
will  consider  it. 

No  sale  could  have  taken  place  without  the  conse 
the  trustees ;  and  I  cannot  say  that  it  was  a  pi 
exercise  of  the  discretion  of  the  trustees,  to  conci 
consent  to  a  sale  of  the  real  estate,  without  kno 
beforehand  what  was  to  be  done  with  the  purcl 
money.  By  not  making  a  provision  for  the  rein 
ment,  the  whole  control  was  left  in  the  hands  ol 

tenant  for  life,  who  might  then  exercise  his  pow< 
such  a  way  as  to  induce  the  trustees  to  commit  a  bi 
of  trust 


March  20.         The  Master  of  the  Rolls. 

If  trustees    are  directed  to   invest  trust   mone^ 

•  .  .  .    ' 

government  or  real  securities,  and  they  do  neith 


con 
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ceive  that  they  are  answerable,  at  the  option  of  the 
^wds  que  trust,  either  for  the  sum  which  was  to  be  in- 
t^,  or  for  such  amount  of  Bank  three  per  cent, 
cities  as  might  have  been  purchased  with  the  sum 
e  time  when  it  ought  to  have  been  invested  accord- 
to  the  trust. 


184S. 


Xn  the  present  case,  I  think  that,  in  a  prudent  execu* 
OKA  of  the  trust,  the  cesiuis  que  trust  ought  not  to  have 
onsented  to  a  sale,   until  they  had  first  obtained  the 
onsent  of  the  husband  and  wife^  either  to  the  purchase 
^f   other  land,  or  to  the  due  investment  of  the  purchase 
noney  until  other  land   could   be   conveniently   pur- 
chased.    The  settlement,  however,  did  not  contain  a 
plain  direction  for  that  purpose ;  and,  the  consent  of  the 
husband  and  wife  not  appearing  to  have  been  given, 
^e  trustees  may  have  been  under  difficulties  respecting 
^he  investment;  and  some  time  may  not  have  been  im- 
properly employed  in  endeavouring  to  obtain  a  proper 
*'^>^  security.     The  circumstances  are  not  explained  ;  and 
during  the  time  which  elapsed  between  the  receipt  of 
^^   money  and  the  loan  to  Mr.  WiaitSj  I  do  not  think 
^^^^t  there  are  sufficient  grounds  on  which  to   charge 
^^  trustees  with  more  than  the  amount  of  the  money 
^bich  they  had  received  ;   but  in  lending  the  money 
^    tlie  husband  without    real  security,  they  acted  in 
^^^^^^ct  violation  of  their  duty,  and  committed  a  plain 
'^^^^sch  of  trust;  and  for  that  breach  of  trust  I  think  that 
^^y  are  answerable  in  the  manner  most  beneficial  to 
^^   cestuis  que  trust;   upon  that  principle   it  appears 
^  tne  that  the  Plaintiffs  are  entitled  to  have  so  much 
^ank  three  per  cent,  annuities,  as  the  sum  of  2200/. 
^oald  have  purchased  on  the  16th  day  of  July  1816, 
^hen  the  money  was  lent  to  the  husband. 
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•^^2^; -^-  SELBY  V.  JACKSON. 

The  Court,       HPHE  object  of  this  bill  was  to  set  aside  as  vrnd 

under  the  cir-     A   jg^g  executed  by  the  Plaintiff,  on  the  ground 
cumstances  of  ''  .      m  •  t 

the  case,  re-     they  were  executed  by  the  Plaintiff  at  a  time  woe 

wide  dee^      ^^  under  confinement  as  a  lunatic  under  the  cip 

executed  by      stances  after  stated. 

one  under 

restraint  in 

a  lunatic  Uq  replication  had  been  filed,  and  the  cause  cam 

medicai  cer-     upon  bill  and  answer.     The  answer  being  thus  adni 
^'^W^*  to  be  true  in  all  points,  it  appeared  that,  in  1 8M 

party,  without  Plaintiff  commenced  business  as  a  wine  and  spirit 
nS^^'a^^   chant,  and  that  in  1831,  he  introduced  into  this  coun 
sumes  the         wine  called  Masdeu,  which  he  imported  to  a  great  ex 
of  the  pro-        ^^^  speculation  did  not  succeed,  and  in  1889  the  F 

perty  of  one      i\ff  havinfir  a  very  large  stock  of  this  wine  on  hand,  fi 

mentally  in-  o  ^        & 

competent,       himself  embarrassed  in  his  circumstances.     He  appc 

this  Court  will  about  this  time  to  have  contemplated  submitting 

not,  on  his  ^  o 

recovery,  re-     bankruptcy,  but  was  dissuaded  therefrom  by  the 
h^rproperty      ^ndants,  the  brothers  of  his  wife. 

without 

equitable  ^  he  difficulties  under  which  the  Plaintiff  was  su 

allowance  for    [j^„  preved  upon  his  mind,  and,  towards  the  en- 

the  expenses         o    r     j  r 

and  liabilities.  18S9,  this,  together  with   mental  and  bodily  exer 

se^iV  t*o  set  ^^^"8^^  °"  *  mental  disorder,  attended  with  delus: 

aside  deeds  in  and  occasional  paroxvsms  of  violence.     In  this  sta 

ing'no  alter-"  things  the  Defendants,  the  father  and  brothers  of 

native  relief;  Plaintiff's  wife,  out  of  kindness  and  regard,  came 

not,  adversely,  ward  to  the  assistance  of  the  Plaintiff  and  his  h 

grant  an  ac-     family.     The  Plaintiff's  state  of  mind  at  that  time 

count  on  the  '^ 

footing  of         not  appear  to  be  such  as  to  totally  disqualify  him  1 

their  Yahdity.    attending  to  his  concerns.     In  January  1840,  meet 
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oF  his  creditors  took  place,  with  the  view  of  making  1843. 
arraDgement  and  composition ;  but  before  their 
ipletion  it  became  necessary  to  place  the  Plaintiff  in 
&  lunatic  asylum  under  the  care  of  Dr.  Alien.  The 
PlsLintiff 's  malady,  to  some  extent,  yielded  to  the  medical 
treatment  and  quietude,  and  in  February  Dr.  i^//^  thought 
be  might  return  to  London  for  a  short  time,  by  way  of 
trial,  and  he  was  accordingly  brought  to  Town  by  one 
qT  t.lie  Defendants,  and  resided  with  him  about  a  month, 
1)  during  part  of  this  time,  he  was  perfectly  rational 
collected,  and  during  those  periocls  was  consulted 
the  afiairs  of  his  business. 


*Xhe  improvement  in  the  Plaintiff's  state  of  health 
^^xCartunately  was  not  lasting,  and  it  became  necessary, 
^^■^  the  7th  of  March^  to  replace  him  under  the  care  of 
-'^•"•ifilfcii,  where  he  continued  till  July  1841. 

The  Defendants  in  the  mean  time  proceeded  to  com- 
P*^te  the  arrangements   with  the  Plaintiff's  creditors, 
•*^^,  from  time  to  time,  communicated  to  the  Plaintiff 
^M^  progress  of  their  arrangements.     The  creditors  ulti- 
tn^tely  agreed  to  release  their  claims,  on  receiving  por- 
^<c>i:is  of  the   wine   stock,   and    upon   the   Defendants 
^^t^ring  into '  their  own   personal   liability   to   secure 
certain  payments.      On  the  14fth  of  May,  before  the 
arrangements  had  been  completed,  a  statement  of  the 
Plaintiff's  a&irs,  and  the  proposition  of  what  was  in- 
tended to  be  done  were  given  to  Dr.  Allen^  in  order  to 
^  communicated  to  the  Plaintiff. 

^  the  14th  of  May  deeds  were  prepared  for  the 
P^Jpose  of  carrying  into  effect  the  proposed  arrangement 
**th  the  Plaintiff's  creditors,  and,  on  the  1st  of  July 
18iO,  notice  of  their  intended  execution  was  given  to 

^oi^  VL  0  On 
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184S.  On  the  4th  of  July  the  Defendants  attoided  the 

PlaintiiFy  who  was  still  in  the  lunatic  asylum,  with  the 
deeds  for  his  execution,  and  the  Defendants^  being  as- 
sured by  Hr.  Allen  that  the  Plaintiff  was,  in  fiict, 
during  the  transaction,  in  a  rational  and  competent 
state  of  mind  to  execute  the  deeds,  carefully  read 
over  the  deeds  to  him  in  the  presence  of  Dr.  AUen  and 
his  medical  assbtant,  and  s()me  alterations  were  made 
therein  at  the  suggestion  of  the  Plaintiff.  The  answer 
stated,  that  the  Plaintiff  fully  understood  the  nature 
and  effect  of  the  said  deeds,  that  he  was  fiilly  competent 
to  execute  them,  and  was  perfectly  willing  to  do  ao. 
That  he  accordingly  did  execute  the  same,  and  in  the 
presence  of  the  two  Defendants,  hb  brothers*in-law,  and 
of  Dr.  Allen  and  his  assistant,  who  attested  the  execu- 
tion thereof,  and  subscribed  a  certificate  as  follows,  viz.: 
—  <<  We  hereby  certify  that  the  deed  of  assignmentf 
bearing  date  the  20th  day  of  May  last  was  read  over  to 
Mr.  Selby  in  our  presence,  he,  at  the  same  time,  in- 
specting the  deed  of  release  of  the  same  date.  And  we 
further  certify,  that  he  fully  understood  the  nature  and 
effect  of  both  instruments,  and  was  perfectly  willing  and 
competent  to  execute  them,  and  did  so  in  our  presence. 
As  witness  our  hands  this  4th  day  oi  July  1840." 

The  first  of  these  deeds  was  a  deed  of  composition 
between  the  Plaintiff  and  his  creditors,  whereby  the  latter 
accepted  stock  and  promissory  notes  of  the  Defendants 
by  way  of  composition  for  their  debts. 

By  the  second  deed,  the  Plaintiff  assigned  the  whole 
of  his  property  to  the  Defendant,  on  trust  to  deliver  to 
the  creditors  the  stock  agreed  upon,  and  then  to  in- 
demnify the  Defendants  from  all  liability  under  the 
composition  deed,  and  pay  the  residue  to  the  Plaintiff. 

The 
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TIm  Defendants,  the  brothers-in-law,  proceeded  to       1848. 

the  arrangement  into  execution,  and  they  made 
necessary  advances  to  sadsfy  the  creditors,  and  in  this 
and  in  respect  of  their  own  debts  a  considerable 
Tiin  became  due,  and  was  still  owing  to  them. 

On  the  29th  of  Jii^  1841  the  Plamti£P  was  discharged 

the  lunatic  asylum,  and  a  disagreement  having 

place  between  him  and  the  Defendants  in  conse- 

^uenoe  of  the  latter  refusing  for  the  present  to  permit  the 

jniuntiff  to  interfere  in  the  business  until  the  matters  had 

"been  more  settled,  the  Plaintiff  filed  this  bill,  insisting  on 

^e  total  invalid!^  of  the  deeds  in  question,  and  praying 

A  dedaration  that  the  deeds  so  executed  by  the  Plaintiff 

"whikt  under  confinement  for  unsoundness  of  mind,  were 

"Void  and  invalid,  and  that  they  might  be  set  aside,  and 

that  the  Defendants  might  account  and  answer  for  their 

wilfid  defiralt 

The  bill  did  not  allege  any  firaud  or  contrivance  on 

the  part  of  the  Defendants,  or  that  they  were  in  any 

^^^  actuated  by  considerations  of  personal  benefit,  and 

0ie  bill  contained  no  allegation  that  the  arrangement 

injurious  to  the  Plaintiff. 


The  bill  alleged,  **  that  at  the  time  of  the  execution 

Of  the  deeds,  the  Plaintiff  had  his  arms  confined,  and  so 

Ottered  as  to  be  unable  to  do  any  injury  to  himself  or 

^^thers,  and  just  before  being  taken  into  the  room  where 

^le  Defendants  were,  his  right  arm  was  unfettered,  but 

^^ne  or  more  keepers  were,  at  the  time  aforesaid,  in  at- 

'tendance;  that  in  this  condition  he  was  requested  to  read 

^tiie  said  deeds,  which  he  accordingly  read,  but  he  had 

%o  certain  recollection  of  the  effect  thereof,  except  that 

lie  understood  that  the  object  of  the  said  deeds  was  to 

enable  the  said  Defendants  Andt-ero  Jackson  and  John 

O  2  Eeid 
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1843.        Beid  JacJcson  to  manage  the  PlaintiiPs  afiairs,  and  to 
carry  on  his  business  of  a  wine  and  spirit  merchant 
during  the  continuance  of  his  said  malady,  or  if  thought 
requisite,  to  wind  up  the  said  business,  and  to  settle  all 
claims  and  demands  in  respect  of  the  same  upon  or 
against  the  Plaintiff.     That  the  Plaintiff  read  over  the 
said  deeds  in  the  presence  of  the  said  Defendants  and 
Dr.  Allen  and  Thomas  Appleton  NaweUPresUm^  and  sug- 
gested some  alterations  therein,  and  that  the  same  were, 
or  was,  altered  according  to  his  said  suggestions ;  and 
that  as  so  altered  he  was  requested  to  execute  the  same 
(but  what  the  nature  of  such  alterations  was,  the  Plain- 
tiff was  wholly  unable  to  recollect).     That  the  Plaintifi^ 
being  under  the  impression  and  understanding  that  the 
said  deeds  were  intended  only  for  the  object  and  pur- 
poses last  thereinbefore  in  that  behalf  mentioned,  con- 
sented to  execute  the  said  deeds,  and  he  accordingly 
did  execute  the  same  on  or  about  the  said  30th  day  of 
June  1840,  and  that  immediately  after  the  said  deeds 
were  executed  by  him,  and  on  his  removal  to  his  own 
apartment,  the  said  restraints  or  fetters  were  replaced 
upon  his  right  hand."     On  these  allegations  and  upon 
the  allegation  of  mismanagement  of  the  business  by 
the  Defendants,  which,  however,  was  denied,  the  Plaintiff 
seemed  to  rest  his  case. 

With  regard  to  the  fetters,  the  answer  stated,  that  the 
Plaintiff  during  his  confinement  in  Dr.  Allen^s  establish- 
ment had  been  subject  to  violent  paroxysms,  and  evinced 
a  tendency  to  self-injury  and  violence,  and  that  the  De- 
fendants had  been  informed  and  verily  believed,  that  the 
Plaintiff,  at  his  intervals  of  reason,  had  the  impression 
of  such  affliction,  and  did  occasionally,  fearing  n  sudden 
return  thereof j  request  his  arms  or  hands  to  be  secured. 
The  Defendants  also  said,  they  believed  that  at  the  time 
they  visited  him  with  the  deeds,  '^  the  Plaintiff,  under 

the 
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the  circumstances  thereinbefore  appearing  had,  as  the        1843. 
Defendants  best  recollected,  and  believed,  his  left  arm 
partially  confined  by  a  leathern  belt,  but  that  he  had 
not  otherwise  his  arms  confined  and  so  fettered  as  to  be 
unable  to  do  any  injury  to  himself  and  others."     They 
said  they  were  informed  and  believed,  that  it  had  been, 
OS  thereinbefore  appeared,  the  Plaintiff's  custom  occa- 
sionally to  have  his  arms  confined :  that  from  the  cir- 
cumstances aforesaid,  they  entertained  no  doubts,  though 
^ey  could  not  state  the  same  of  their  own  knowledge, 
^at  the  Plaintiff  had,  at  his  own  request,  on  the  day 
in  the  bill   mentioned,  before  the   Plaintiff  went  into 
^e  room  where  the  Defendant  J.  Jackson  was   with 
the  deeds,  his  left  arm  confined  in  manner  before  men- 
^^oned.    They  said  they  believed,  that  at  such   time, 
^ere  was  not  the  slightest  occasion  for  any  such  restraint 
^'  precaution.     . 

it  appeared  from  the  answer  that  on  the  same  day  on 
ajch  these  deeds  were  executed,  the  Plaintiff  executed 
indenture  of  apprenticeship  of  his  son. 

-^he  cause  now  came  on  for  hearing,  when 

-Mr.  SeUy^  in  person,  insisted  on  the  total  invalidity 
the  deeds  in  question.  He  argued  that  having  been 
executed  by  him  at  a  time  when  he  was  in  confinement 
under  medical  certificates  of  his  lunacy,  and  when  he 
''^  ^ot  a  free  agent  but  in  fetters,  the  same  were  in  law 
wholly  Void. 

He  iinpnted  no  fraud  to  the  Defendants,  but  com- 

piamed  oF  their  injudicious  course  of  management  of  the 
property. 

^^*  Kifiderdey  and  Mr.  Rogers  contrd,    contended 
uiat  It  appeared  firotn  the  answer,  which  must  be  taken 

0  8  to 
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1843.  to  be  true,  that  the  PlaintiflP  was,  at  the  time  of  the  es 
cudon  of  the  deeds,  competent  to  understand  and  i 
understand  their  operation  and  efiect  That  it  was 
act  of  the  greatest  prudence,  and  that  the  Defendai 
were  actuated  by  no  personal  motives  in  brining  ah 
the  arrangements.  That  they  had  incurred  liabilitiea 
order  to  effect  the  arrangment  for  the  benefit  ai  \ 
Plaintiff,  and  though  they  were  perfectly  wilBng 
account  for  their  acts  under  the  deeds,  they  sabmitl 
that  the  deeds  ought  not  to  be  set  aside  wiljhont  p 
viding  an  indemni^  for  all  that  they  had  properly  doi 
and  for  what  they  had  expended  for  the  Plaintiff's  1 
nefit.  That  if  the  transaction  were  to  be  set  aside 
MOf  the  Defendants  were  entitled  to  stand  in  the  pli 
of  the  creditors  to  the  full  amount  of  their  debts. 

Mr.  Selln/  in  reply. 


Jan.  28.  Tke  Master  of  the  Rolls. 

In  this  case  the  Plaintiff  by  his  bill  prays,  that  oerta 
deeds  which  are  dated  the  20th  of  Men/  1840,  and  whi 
he  says  were  executed  by  him  whilst  under  confin 
ment  for  unsoundness  of  mind,  were  and  are  as  agdi 
him  invalid  and  void,  and  ought  to  be  set  aside.  T 
rest  of  the  prayer  is  for  consequential  relief. 

By  the  deeds  in  question  the  property  of  the  iPlainI 
was  assigned  to  two  of  the  Defendants,  and  he  seeks  t 
relief  which  is  asked  for  by  this  bill,  on  the  ground  tb 
he  was  induced  to  execute  the  deeds  whilst  he  was  co 
fined  in  a  lunatic  asylum,  under  medical  certificates  th 
he  was  a  proper  subject  for  such  confinement: — that  I 
state  of  mind  was  such,  that  his  person  was  fettered  for  tl 
purpose  of  preventing  him  doing  injury  to  himself  ai 

othei 
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odiers^^-^thai  be  was  reqaired  to  execute  and  did  execute     ^  184S. 
the  deeds  in  the  presence  of  his  keepers,  and  was,  for  the 
oecesicxi,  partially  relieved  from  his  fetters  with  an  intent 
which  was  carried  into  effect,  of  his  being  immediately 
afterwards  subjected  to  the  former  constraint. 

lie  circumstances  thus  alleged  are  no  doubt  very 
^^''portant,  and  of  themselves  are  strongly  calculated  to 
'CI  validate  the  deeds ;  but  ^en  this  court  is  called  on  to 
aside  deeds,  all  the  drcumstances  under  which  they 
execated  must  be  taken  into  consideration.    In  this 
it  is  very  remarkable  that  there  is  no  allegation  of 
'i^nd  against  the  Defendants  or  any  of  them,  no  pre- 
^es^cre  that  coercion  was  used,  or  any  stratagem  or  any 
^oz^trivance  employed,  to  compel  or  induce  the  Plaintiff 
^o   do  an  act  in  any  way  tending  to  the  personal  benefit 
^^  «uiy  of  the  Defendants.    There  is  no  pretence  of  any 
uxiposition,  —  no  allegation  that  the  Plaintiff  had  not 
th^  means  of  understanding  and  was  not  capable  of  un- 
derstan^ng  the  effect  of  that  which  he  did.    The  Plain- 
so  finr  from  alleging  that  the  act  done  was  injurious 
ciim  or  contrary  to  his  interest  at  the  time,  or  from 
^■^aimuadng  that  it  was  intended  otherwise  than  for  the 
t  of  himself  and  his  family,  has,  at  the  bar,  frankly 
no  doubt  properly  and  truly  stated,  that  the  De- 
^ndants  were  actuated  by  motives  only  of  kindness 
to^w^ards  himself  and  his  fkmily ;  that  the  act  done,  namely, 
'^e  execution  of  the  deeds,  was,  at  the  time,  an  act  of 
the  highest  prudence  and  greatly  to  his  advantage,  and 
^^t  all  that  the  Plaintiff  has  since  disapproved  of,  has 
^i^eo,  not  from  any  desire  to  injure  the  Plaintiff,  but,  as 
^  ftUq^es,  from  want  of  judgment,  knowledge,  and  ex- 
P^cnce,  in  canymg  on  the  Plaintiff's  business ;  and  the 
^l^fitf^s  principal  ground  of  complaint,  which  he  has 
''P^aledly  referred  to,  b  his  exclusion  from  the  personal 
^'^'^^i^agement  of  the  business. 

The 
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184S.  Tbe  question  however  is,  whether  under  all  the  dr- 

cumstances  of  this  case   the  court  is  to  set  aside  tfa^ 
deeds.     The  Plaintiff  may  undoubtedly  be  entitled 
relief  or  to  an  account  under  the  deeds  supposing  the 
not  to  be  set  aside,  but  no  such  an  alternative  relief  i 
even  asked  for  in  this  case. 


As  the  Plaintiff  has  not  replied  to  the  Defendant 
answer,  the  answer  is  the  only  evidence  in  the  cai 
—  and  the  Defendants  having  been  precluded  by 
Plaintiff  from  every  opportunity  of  examining  witp*. 
nesses,  the  statements  which  are  made  in  their  answec 
must  be  taken  to  be,  in  all  respects,  true,  so  fiir  as 
are  consistent  with  themselves. 


Now  what  do  the  facts  appear  to  be?    [His  lordshij 
referred  to  the  facts  of  the  case  as  appeared  from 
answer,  and  which  it  b  not  necessary  to  repeat] 


It  is  unnecessary  to  state  the  deeds  further  than 
that  they  appear  manifestly  and  plainly  to  have 
what  the  Plaintiff  himself  had  called  them,  deeds 
were  executed  with  the  highest  sense  of  prudence.  H 
was  manifestly  in  such  a  state  of  embarrassment  in  hi 
afiairs,  in  addition  to  the  condition  of  his  mind,  which 
most  probably  had  become  unsettled  by  the  diflScalties 
in  which  he  was  placed  and  by  nothing  else,  that  it  was 
utterly  impossible  for  him  to  proceed.  He  was  in- 
solvent, and  as  the  Defendants  state  in  thb  answer, 
deficient  to  the  amount  of  several  thousand  pounds.  The 
arrangement  consisted  of  a  settlement  with  his  creditors, 
by  the  payment  of  a  composition,  the  greater  part  of 
which  was  secured  by  the  personal  obligation  and  lia- 
bility of  the  Defendants  Mr.  James  Jackson  and  Mr. 
nhkn  Reid  Jackson  ;  by  taking  upon  themselves  that  pei^ 
sonal  responsibility,  they  relieved  him  entirely  from  the 

pressure 
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ure  of  his  creditors  beyond  bis  own  family,  and  they 
n^  at  their  personal  risk  and  liability  obtained  a  re- 
for  his  benefit.  In  order  to  afford  them  an  in- 
ity,  which  foimed  a  part  of  their  arrangement  all 
mjgh,  it  was  agreed  that  he  should  assign  his  estate 
^ects  to  them,  that  they  should  apply  the  proceeds 
it:  for  their  indemnity,  after  paying  the  proper  ex- 
and  when  their  indemnity  had  been  secured, 
were  to  stand  possessed  of  the  whole  surplus  in 


184S. 


for  the  Plaintiff.  So  that  having  gratuitously  se- 
d  him  the  benefit  obtained  by  means  of  their  own 
onal  liability,  all  that  they  asked  in  return  was,  that 

should  be  indemnified  in  respect  of  that  liability 
of  the  property  which  he  at  that  time  possessed. 


^i 


e  question  is  this,  are  these  deeds  to  be  simply 
ide,  are  these  gentlemen  to  be  left  with  the  advances 
^^y  have  made  upon  the  setdement  with  the  Plaintiff's 
^itors   uncovered  and  entirely  at  the  mercy  of  the 
^  intiff  ?    Is  be  to  be  put  into  the  absolute  and    un- 
trolled  possession  of  the  property  which  remains,  by 
ing aside  these  deeds?  And  is  every  thing  which  has 
n  done  for  his  benefit  upon  this  occasion  to  be  en- 
y  undone  ?     The  proposition,  I  must  confess,  seems 
me  to  be  of  a  very   extraordinary   nature.     I  can 
dly  believe  from  what  I  have  seen  of  the  Plaintiff  on 
^^\s  occasion,  who  has  conducted  his  own  case  not  only 
Mh  ability,  but  with  a  very  considerable  and  laudable 
^^gree  of  candour,  that  a  gentleman  who  has  manifested 
^he  moral  feeling  as  well  as  the  ability  he  has  done  on 
Xliis  occasion,  can  seriously  mean  that  which  this  bill 
purports   to  aim  at,   namely,  to  take   to   himself  the 
whole  property,  and  the  whole  benefit  which  his  rela- 
tions have  conferred  upon  him  by  their  own  personal 
liability,  and  leave  them  wholly  unpaid  and  without  any 
remedy  whatever.    This,  however,  being  manifestly  the 

purport 
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184S.       purport  of  this  bill,  it  is  sufficient  for  me  to  say^  that  it 
is  not  a  proceeding  which  thb  court  can  sanction. 

It  must  be  admitted,  that  the  Defendants  did  an  act 
which  can  by  no  means  be  considered  consistent  with 
legal  prudence ;  an  act  which  exposed  them  to  very  con* 
siderable  hazard,  which  made  it  incumbent  on  them  to 
shew,  at  any  time  when  they  were  called  upon  to  do  so, 
that  their  proceedings  were  entirely  fair  and  disinter* 
ested,  that  there  was  not  the  slightest  personal  interest 
to  be  obtained,  that  there  was  not  the  smallest  imposition 
practised  on  the  other  party.  They  placed  themselves 
in  a  position  which  disentitled  them  to  the  ordinary  pre- 
sumptions which  are  given  in  the  general  transactions  of 
mankind.  The  Plaintiff  being  in  confinement  under 
medical  certificates  justifying  his  being  confined  as  a 
lunatic,  and  being  at  the  same  time  under  personal  con- 
straint, the  burden  of  proof  was  thrown  upon  those  who 
dealt  with  him ;  the  Defendants  are  not,  as  I  said  before^ 
entitled  to  the  ordinary  presumptions  in  their  &vour. 
!But  when  the  matter  comes  to  be  investigated,  and  it 
turns  out  that  they  have  acted  fairly  and  disinterestedly 
for  the  benefit  of  their  relation,  that  they  have  sougrht 
no  benefit  for  themselves,  that  they  have  done  for  him 
alone  an  act  which  was  of  the  highest  prudence^  I  say 
the  deeds,  and  the  circumstances  under  which  the  deeds 
were  executed,  become  of  comparatively  trifling  impor- 
tance. 

If  they  had  assumed  the  management  of  this  gentle« 
man^s  property  without  any  deed  or  any  thing  of  the 
kind,  it  would  have  been  a  very  hazardous  act;  but  if 
they  had  assumed  the  management  of  his  afi&irs  at  a 
time  when  he  was  incompetent  to  manage  them  himself, 
this  Court,  at  least,  would  then  have  taken  into  consider- 
ation the  circumstances  under  which  they  did  it^  wonld 
have  investigated  with  minuteness,  but  would  in  their 

&vonr 
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fiivour  have  considered  the  prudence  and  propriety  of  184S. 
their  conduct,  and  would  not,  when  this  gentleman  re- 
covered the  possession  of  his  reason,  have  taken  irom 
them  the  property  which  remained  in  their  hands,  with* 
out  making  them  an  equitable  allowance  for  the  expenses 
and  liabilities  to  which  they  had  subjected  themselves 
for  his  benefit 

It  is  scarcely  necessary  for  me  to  proceed  further.  It 
is  very  true  that  the  presumptions  against  these  De- 
fendants are  increased,  in  consequence  of  the  state  of 
this  gentleman  having  been  such  as  to  prolong  his  con- 
finement for  a  very  considerable  time  after  the  date  of 
the  execution  of  these  deeds.  He  was  not  released  till  a 
year  afterwards,  in  the  month  ofJidy  1841 ;  his  business 
was  in  the  mean  time  carried  on  by  the  Defendants; 
and  when  this  gentleman  was  released,  he  naturally  and 
properly  had  a  great  anxiety  to  know  the  state  of  his 
afiairs.  He  had  naturally  (but  whether  properly  or  not 
depends  on  other  circumstances),  a  great  desire  to  be 
restored  to  the  full  control  and  management  of  his  pro- 
perty. If  he  had  desired  to  be  restored  to  the  full  con- 
trol and  management  of  the  property,  for  the  purpose  of 
working  out  that  trust  which  was  to  secure  the  residue 
to  himself,  it  would  have  been  quite  well.  He  interfered, 
however,  in  a  manner  which  interrupted  the  business  as 
then  carried  on  by  the  trustees. 

The  Defendants  were  trustees  only  for  the  benefit  of 
Mr.  &%,  and  were  accountable  to  him  for  the  surplus, 
after  indemnifying  themselves;  he  had  therefore  a  clear 
right  to  call  them,  and  to  keep  them  closely  to  ac- 
count He  had  the  surplus  interest,  they  had  the  in- 
terest to  indemnify  themselves,  he  had  therefore  a  right 
to  call  upon  them  to  account,  .but  they,  in  the  mean 
time,  had  the  right  to  control  and  manage  the  property 

for 


20*  CASES  IN  CHANCERY. 

1843.  for  their  interest  and  indemnity,  provided  they  did  it  in 
such  a  way  as  was  consistent  with  his  ultimate  interest. 
If  they  failed  in  that  respect,  Mr.  SeUy  had  a  perfect 
right  to  call  them  to  account,  and  might  have  filed  a  bill, 
not  like  this  bill  to  set  aside  the  deeds,  but  a  bill,  stating 
that  these  gentlemen  who,  subject  to  their  right  to  in« 
demnity,  were  trustees  for  him,  were  not  carrying  on 
the  business  in  a  proper  manner,  and  desiring  the  as- 
sistance and  control  of  this  Court  to  compel  them  to  do 
so.  If  he  could  sustain  his  case  by  evidence,  this  Court 
would  necessarily  have  interfered  for  his  protection,  and 
would  not  have  permitted  tlie  trustees,  because  they 
had  a  personal  interest  for  their  own  indemni^,  to 
carry  it  on  in  such  a  way  as  would  be  injurious  to  their 
cestui  que  trust. 

Tliere  is  no  such  relief  sought  by  this  bill,  the  sole 
object  aimed  at  by  it  is,  to  set  aside  the  deeds,  and  to 
leave  these  gentlemen  without  any  protection  at  all  for 
the  advances  they  have  made,  or  even  for  the  payment 
of  the  composition  on  their  own  respective  debts. 

Under  these  circumstances  I  confess  that  I  do  not 
think  the  Plaintiff  is  entitled  to  any  such  relief  as  i 
sought  for  by  this  bill.  Being,  as  I  think  entided,  if  h 
thinks  fir,  to  have  an  account  of  the  receipts  and  pay 
ments  of  these  gentlemen  in  the  execution  of  their  trusts, 
he  must  be  under  the  necessity  of  filing  another  bill, 
unless  the  Defendants,  by  arrangement  and  for  the  pu 
pose  of  getting  rid  of  what  I  think  is  a  troublesom 
business  for  fhem,  will  consent  to  have  an  account  take 
in  this  cause,  otherwise  I  must  dismiss  this  bill. 


Affirmed  by  the  Lord  ChaDceilor,  31st  of  January  1844. 
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FULLER  V.  KNIGHT.  Jan.  «6,  «7. 

Feb.  28. 

■J  Y  a  settlement  made  in  1795,  on  the  marriage  of  the  A  trustee  can- 
^"^-^  Defendant  Charles  FuUer  with  Jane  bis  wife,  two  traJt,  waive 

^Ums  of  20,000t  and  16,000/.  consols  were  vested  in  his  right  to 

resort  to  the 
^tnistees,  upon  trust  for  the  husband  for  life,  with  re-  life  interest  of 

^ainder  to  the  wife  for  life,  with  remainder  to  the  issue  fif?  fo"\hc' 
Of  the  marriage,  with  remainder  on  certain  trusts,  under  purpose  of  re- 
Mfhich  the  wife  was  entitled  to  a  contingent  reversionary  trurt"i&nd 

interest  in  a  portion  of  the  fund.  which,  in 

breach  of 
J      trust,  he  has 
^^   lent  to  the 
tenant  for  life. 
A  trustee,  In  breach  of  trust,  lent  the  trust  fund  to  A.  B.,  the  tenant  for  life.  The 
trustee  afterwards  concurred  in  a  creditors'  deed,  by  which  A.  B.*b  life  interest  was 
to  be  applied  in  payment  of  his  debts,  and  the  trustee  received  thereunder  a  debt  due 
to  bim  from  A.  B.    Before  the  other  creditors  had  been  paid,  the  trustee  retained 
the  income  to  make  good  the  breach  of  trust.  Held,  upon  a  bill  filed  bv  the  trustees 
of  the  creditors'  deec^  that  this  Court  would  not  prevent  such  an  apphcatioD. 
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In  1805,  the  trustees  of  the  marriage  settlement  com- 
mitted a  breach  of  trust,  by  lending  9000^  (the  produce 
of  15,517/.  consols  part  of  the  trust  fund)  to  the  hus- 
band, on  the  security  of  certain  leasehold  property. 

In  1816  Charles  Fuller,  the  husband,  executed  a  cre- 
ditors' deed,  whereby  his  interests  in  the  leaseholds  and 
under  the  marriage  settlement,  including  the  90002., 
besides  other  property,  were  assigned  to  trustees  for  the 
payment  of  certain  debts. 

The  Defendant  Bobert  Knight,  the  surviving  trustee 
of  the  marriage  settlement,  was  one  of  the  creditors  of 
Charles  Fuller,  the  tenant  for  life,  whose  debt  was  pro- 
vided for  by  the  creditors*  deed. 

Robert  KnigJU  concurred  in  that  deed,  and  received 
his  debt  thereunder.  He  had  lately,  and  before  the 
trusts  of  the  creditors'  deed  had  been  fully  carried  into 
execution,  commenced  proceedings  by  ejectment  to  re- 
cover the  possession  of  the  leasehold  premises,  and  he 
threatened  to  apply  the  life  interest  of  the  tenant  for 
life  in  reparation  of  the  breach  of  trust,  alleging  that 
the  leasehold  security  was  inadequate. 

The  trustees  of  the  creditors'  deed,  who  were  also 
unsatisfied  creditors  under  it,  thereupon  filed  this  bill 
against  Robert  Knight  and  Mr.  and  Mrs.  Ftdler,  praying 
to  have  the  trusts  of  the  creditors'  deed  carried  into  ex- 
ecution»  and  that  the  rents  and  interest  of  the  trust  fimds 
and  securities  might  be  applied  in  payment  of  the  monies 
thereby  secured,  and  that  Knight  might  be  restrained 
from  interfering  therewith,  and  particularly  with  the 
rents  of  the  leasehold  property. 

The  only  issue  of  the  marriage  had  died  without 
acquiring  any  interest  in  the  trust  funds,  so  that,  subject 

to 
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the  very  remote  contingency  of  issue  of  the  marriage 
ing  born,  Mr.  and  Mrs.  Fuller  were  the  only  persons 
terested  in  the  trust  funds,  but  the  interest  of  Mrs. 
\dler  therein  was  reversionary. 


The  Defendant  Knight^  by  his  answer,  submitted, 
Aat  it  was  his  duty  to  receive  the  rents  of  the  lease- 
old  property  and  the  interest  of  the  settlement  funds, 
d  to  apply  the  same  towards  replacing  and  making 
the  15,517/.  consols  lent  to  the  Defendant  Charles 
-^kiUer^  the  tenant  for  life,  on  the  security  of  the  lease- 
olds,  which  had  become  an  insufficient  security ;  and 
e  submitted,  that  it  was  his  duty,  as  trustee  of  the  said 
settlement,  or  at  least,  so  far  as  he  was  trustee  for  the 
said  Jane  FuUer^  to  enforce  his  said  claim  against  the 
I'laintifis,  as  well  as  against  Charles  FuUer^  notwithstand- 
ing be  might  have  joined  and  concurred,  as  a  creditor 
of  the  said  Charles  FuUer^  in  the  deed  of  1816;  for  the 
Defendant  was  advised,  that  his  joining  therein  as  such 
<2reditor  could  not  exonerate  or  preclude  him  from 
performing  his  duty  as  a  trustee  of  the  settlement  of 
X795. 


Mr.  Kindersley  and  Mr.  Wood  for  the  Plaintiffs.  The 
X>efendant,  Mr.  Knight,  having  concurred  in  the  credi- 
tors' deed  and  accepted  the  benefit  of  the  trusts,  has 
crontracted  for  the  application  of  the  rents  and  profits  in 
t^he  manner  thereby  pointed  out  He  cannot,  for  the 
purpose  of  relieving  himself  from  the  responsibility  he 
has  incurred,  insist  on  the  application  of  the  income 
in  any  other  way,  until  the  other  creditors  have  been 
fully  paid. 

The  husband  and  wife  being  of  advanced  age,  and 
there  being  no  issue,  and  no  persons  interested  in  the 
f\ind  except  themselves,  there  is  not  the  remotest  chance 
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of  the  trustees  being  exposed  to  any  liability  in  respect 
of  the  breach  of  trust.  Both  husband  and  wife  are  de- 
sirous that  the  former  application  of  the  income  should 
be  continued. 


Mr.  G.  Tiimer  and  Mr.  Shapter  for  the  Defendant 
Knight.  This  Court  will  not  permit  trustees  to  do  an 
act  which  would  be  a  breach  of  trust :  Mortlock  v.  But" 
ler.{d)  So  it  will  not  order  a  trustee  to  abstain  from 
an  act  which  would  repair  a  breach  of  trust  already 
committed  ;  it  will  not  sanction  an  arrangement  by 
which  a  trustee  lessens  the  security  of  his  cestui  qus 
trust.  Here  the  interest  of  the  tenant  for  life  is  pri« 
marily  liable  to  replace  the  stock,  and  the  cestui  que  trust 
will  be  left  to  the  personal  responsibility  of  the  trustees, 
if  this  Court  should  prevent  the  Defendant's  replacing 
the  fund  by  means  of  the  life  estate.  The  wife  has  but 
a  reversionary  interest  in  a  chose  in  action.  She  is 
therefore  incapable  of  binding  it ;  and  notwithstanding 
any  act  she  may  now  do,  she  might  the  next  day  file  a 
bill  against  the  trustee  for  the  restitution  of  the  fund. 

There  is  no  estoppel  in  such  a  case  as  this:  Fairtitle 
V.  Gilbert  (i),  Tappenden  v.  Burgess,  (c) 

Mr.  Hoare  for  Mrs.  Fuller  supported  the  Plaintiffs' 
case. 

Mr.  Kindersley  in  reply. 


The  Master  of  the  Rolls. 

In  this  case,  the  circumstances  and  the  relief  sought 
are  very  peculiar.      The  bill  asks  that  the  indenture  of 

1816 


(fl)  10  Ves,  292.  and  Wood  v. 
Richardson f  4  Beavan,  7-1. 


(A)  2  Term  Rep.  171. 
(c)  4  East^  230. 
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It  is  not  denied  that  this  was  a  breach  of  trust,  and 
hat  the  persons  beneficially  interested  in  this  sum  had 
t  right  to  call  on  the  trustees,  at  any  time,  to  make 
cod  the  amount  of  stock  sold  out.  .  Knight  is  the  sur- 
^^iving  trustee  of  the  settlement,  and  he  is  subject  to  the 
liability.     Under  the  circumstances  which  have  taken 
2>lAce,  Mrs.  Fuller^  the  cestui  que  trusty  having  a  re- 
versionary interest  in  this  property,  an  interest  which 
she  is  incapable  of  dealing  with,  and  cannot  deprive 
lierself  of,  has  a  power  to  enforce  the  right  of  having  the 
breach  of  trust  remedied  according  to  the  rules  of  this 
Court,  and  this  has  been  the  state  of  things  since  1805. 

In  1816,  Charles  Fuller^  the  tenant  for  life  of  the 
property,  being  indebted  to  several  persons,  executed 
(he  deed  now  in  question ;  it  was  made  between  Charles 
Fuller  of  the  first  part,  Richard  Fuller  and   George 

P  3  Fuller 


Fuller 


^-^  tS    may  be  executed,  and  that  the  income  of  the        1843. 
^^*    property  may  be  applied  under  the  trusts  of  that 
^^^^.       The    Defendant  Knight^    against    whom  this  v, 

*^^^^er  is  directed,  insists,  that  he  has  a  right  to  apply      Kjiwht, 
^"^  income  towards  the  reparation  of  the  breach  of 
Y^^  ^t,  in  which  he  was  led  to  join  at  the  request  of  the 
^fendant  Mr.  Fuller. 

*rhe  facts  are  shortly  these :  —  Mr.  Knight  and  other 

Tsons  were  trustees  of  the  marriage  settlement  of  Mr. 

d  Mrs.  C  Fuller  of  two  sums  of  20,000/.  and  16,000/. 

^^>ck.     The  settlement  contained  a  power  to  sell  the 

^^ock  and  lay  out  the  money  in  the  purchase  of  free* 

'^^d  estates.     Unfortunately,  in  the  year  1805,  the  sum 

f  15,517/.  stock  was  sold  out,  and  produced  a  sum  of 

'.,  which,  instead  of  being  properly  laid  out  on  free- 

V^olds,  was  lent  to  Charles  Fuller  on  the  security  of  his 

hold  estates. 
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Fuller  and  Joseph  Fuller  of  the  second  part,  and  several 
persons  whose  names  are  in  the  schedule  of  the  third 
part.  Knighfs  name  occurs  in  the  schedule,  and  he 
was  a  creditor  who  consented  to  be  paid  under  the  ar- 
rangement of  the  deed.  The  deed,  so  far  as  it  is  neces- 
sary to  state  it,  recited  the  settlement,  the  subsequent 
transaction  which  is  admitted  to  be  a  breach  of  trust, 
and  the  proposed  arrangement  for  the  benefit  of  the 
creditors;  and  the  effect  of  that  deed  was  to  assign  other 
property  of  C.  Fuller  and  his  life  interest  in  the  trust 
property  to  trustees,  to  be  applied,  in  the  way  stated,  in 
liquidation  of  the  debts ;  this  deed  is  sought  to  be  en- 
forced by  this  bill. 


What  is  alleged  by  the  Plaintiffs  is  this,  that  Knight 
being  a  creditor  and  party  to  the  deed,  has  so  far  lEtutho- 
rised  and  directed  the  application  of  the  income  of  the 
trust  property  to  the  purpose  mentioned  in  the  deed,  that 
he  has  no  right  to  resort  to  the  interest  of  Charles  Fuller^ 
for  the  purpose  of  performing  the  trusts  of  the  settle- 
ment, and  for  repairing  the  breach  of  trust  which  had 
been  committed. 

It  is  admitted,  and  properly  admitted,  that  the  income 
of  the  husband  ought  to  be  applied  in  making  good  the 
breach  of  trust,  and  it  is  admitted  that  Mrs.  Fuller ^  if  she 
thought  fit,  might  file  a  bill  by  a  next  friend  to  have  it 
so  applied  ;  but  this  bill,  proposing  to  leave  nothing  but 
the  personal  liability  of  Knight  for  the  reparation  of 
the  breach  of  trust,  seeks  to  withdraw  the  liability  of 
the  life  estate,  and  thus  materially  diminish  the  security 
of  the  cestui  que  trust. 


The  answer  attempted  to  be  given  is  this :  —  it  is 
not  proposed  to  deprive  Mrs.  Fuller  of  her  right  to 
file  a  bill  for  reparation  of  the  breach  of  trust,    and 
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ree  may  be  now  made  without  prejudice  to  that 
It  is  said  that  Knight  is  a  man  of  property,  and 
1 1,    able  to  replace  the  fund,  but  it  is  forgotten  that  we 
ot  to  look  at  the  situation  of  the  persons  concerned, 
that  this  Court  must  act  on  general  principles. 


^^^^hat  is  asked  is  thb,  that  the  trustee  shall  be  pre- 

v^x^*^^  applying  the  life  estate  in  making  good  the  breach 

of*   ^v-ust;  and  thus  leave  to  chance  the  reparation  of  the 

bx"«i-»%ch  of  trust,  by  confining  the  remedy  to  the  personal 

iJity  of  the  trustee,  or  the  estates  of  the  deceased 
tK*t:as 


1843. 


nx 


hi: 


h 


nc 


cannot  reconcile  myself  to  the  notion  that  this  is  a 
which  this   Court  could  pursue.     The  Court, 
g  apprised  that  a  breach  of  trust  has  been  comm- 
and that  the  trustee  is  desirous  of  repairing  it, 
,  for  the  benefit  of  other  persons,  to  prevent 
doing  so,  to  withdraw  the  substantial  means  of  re* 
ition  of  the  breach  of  trust,  and  to  leave  the  wife, 
is  now  under  the  dominion  of  her  husband,  to  her 
^y  against  the  trustees. 


t  question  really  comes  to  this,  whether  the  trustee 
done,  or  could  do,  or  would  be  allowed  by  this 
rt  to  do  an  act  which  would  fetter  his  power  of  per- 
ing  his  duty.  His  first  obligation  was  to  perform 
trusts ;  he  had  concurred  in  committing  a  breach  of 
t,  and  the  instant  he  found  he  had  done  so,  was  it 
his  duty  to  repair  it  ?  And  could  he  be  permitted, 
iolation  of  his  duty,  to  do  an  act  for  his  personal 
<fit  by  which  he  deprived  himself  of  the  power  of 
brming  bis  duty  ? 


have  no  recollection  of  any  such  case  as  this ;  at  the 
e  time  it  does  seem  to  me,  that  even  if  the  trustee 
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bad  entered  into  a  direct  covenant,  these  Plaindflb 
would  not  be  permitted  to  require  him  to  perform  it, 
it  appeared  that  by  its  performance  the  security  of  the 
cestui  que  trust  would  be  lessened. 


There  is  another  point  This  gentleman  is  a  mortgagee 
of  the  leaseholds,  and  supposing  he  b  not  entitled  to 
what  I  think  he  is,  namely,  to  have  the  fund  restored 
out  of  the  life  interest,  is  he  not  entitled  to  make  what 
he  can  of  the  mortgaged  estate,  and  to  know  the  extent 
of  hb  liability  ? 

Mr.Kinderdey.  I  admit  I  cannot  restrain  the  De- 
fendant's rights  as  a  mortgagee. 

The  Master  qf  the  Rolls.  I  confess  I  cannot  see 
my  way  to  granting  the  relief  asked,  except  by  arrange- 
ment. It  would  be  a  matter  of  the  most  serious  conse- 
quence to  cestuis  que  trusty  if  it  were  once  held  that  a 
trustee  could  bargain  away  the  power  which  is  abso- 
lutely necessary  for  the  performance  of  his  duty,  and 
that  he  could  give  up  that  power  by  contract  or  by  in- 
curring a  personal  liability. 

If  no  arrangement  can  be  made,  the  bill  must  be  dis- 
missed. 


The  cause  stood  over,  in  the  hope  that  some  arrange^*—- 
ment  might  be  come  to  between  the  parties. 


CASES  IN  CHANCERY.  21S 

184S. 


JOPE  V.  MORSHEAD.  ^^n.  i?,  ss. 

object  of  this  suit  was  to  obtain  a  partition  of  Independently 
5  property  in  Cornwall  of  the  tenure  of  cus-  5  yi^t,  c.  55. 
eehold.  '-  8^.,  this 

Court  has  no 
jurisdiction  to 
laintiff  alleged  himself  to  be  entitled  to  thir-  direct  the  par- 

tieths   of    the   property,   as   owner  of   three  ho^g  nor  of 

1  terms  of  500  years,  of  400  years,  and  of  customary 

,  ,  freeholds. 

3e  years   determinable   on   lives.      The  first      On « bill  for 

created  in  1760;  the  second  was  a  mortgage  *f*"th  "*  • 

securing  20,000/.,  derived  out  of  the  former,  a  small  failure 

created  in  1773,  and  the  third  term  was  created  Jf^je*^  ^^  ^hg^ 

The  Plaintiff,  by  his  bill,  traced  at  length  the  shares  of 

ution  of  these  terms  until  they  became  vested  ^lone  doubt- 

F;  and  he  alleged  that  the  term  of  400  years  fu't  the  Court 

since,  by  lapse  of  time  and  otherwise,  become  inquiry;  but 

ible,  and  that  the  Plaintiff  had  become  legally  .^^^'®  ^,^^r«, 
^  ^  o     •'    18  a  material 

>  all  the  beneficial  interest  therein.  omission  in 

the  proof  of 

the  Plaintifl^s 

laintiff,  in   1837,  recovered  thirteen-ninetieths  title,  the  bill 

will  be  dis* 
defendant  Grigg  by  ejectment,  but  the  circum-  missed  with 

'  that  proceedinir  did  not  appear,  or  in  what  way  ^*'*'*-    '^^^^ 

t        'CO  1  .  ^  course  was 

f  the  Plaintiff  was,  upon  that  occasion,  made  out.  pursued, 

though  the 

Plaintiff  had 

aintiff,  at  the  hearing,  failed  in  establishing  the  recovered  in 

I  of  the  terms,  and  in  shewing  that  they  were  potion  ©f^he 

sted  in  him.  estate  from 

the  Defend- 
ant, it  not  ap- 

II  was  filed  in  1840,  and  therefore  the  recent  pearing  what 
i  not  apply.  («)  ^ZtcS^'or 

Mr.  that  proceed- 

5  Vict  c,  35.  s.  85.,      this  act,  it  shall  be  lawful  for  ih|;  Siel^lain 

t  is  enacted,  «*  That       any  court  ofequity,  in  any  suit  to  tiff's  title,  as"' 

after  the  passing  of     he  thereafter  instituted  therein  alleged,  w'as 

for  herein  proved. 
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Mr.  7\irner  and  Mr.  CoUtns  for  the  PlaintiS 
statute  of  4&  5  Vici.  c. 35.  s.  85.,  (which  passei 
Slat  tfitne,  1811),  thou^  ini^pUcable  to  the  pi 
suit,  shews,  not  that  the  Court  has  bo  jurisdictJ 
direct  a  partition  of  copyholds,  but  merely  that  **d 
were  entertained  whether  by  the  practice  of  such  C 
the  same  can  now  be  obtained."  There  are  ho< 
authorities  in  support  of  the  jurisdiction,  as  Dodt 
Dodsoa  (a),  Treheme  v.  Nash,  {b) 

If  the  tide  has  not  been  fully  proved,  the  PL 
is  entitled  to  an  enquiry  before  the  Master  as  t 
interest,  as  was  done  in  Agar  v.  Fairfax,  (c) 
Plaintiff  has  recovered  the  tliirteen-ninetieths  Iroi 
Defendant  Grigg  in  the  action  of  ejectment ;  C 
therefore,  cannot  set  up  a  want  of  title  in  the  Plaii 

Mr.  Teed  and  Mr.  Neviitson,  for  the  Dafendant 
siead,  did  not  object  to  the  relief  prayed. 

Mr.  Kindersley  and  Mr.  Speed  for  the  Defei 
Grigg.  The  Plaintiff  has  wholly  failetl  in  makin 
any  title  to  the  property ;  he  is  not  therefore  en 
to  any  relief  or  any  enquiry,  {d)  To  obtain  a  par 
of  freeholds,  a  Plaintiff  must  both  allege  and  pr 
clear  and  distinct  title  to  the  portion  of  ihe  < 
els 


for  the  partition  of  lands  of 
copyhold  or  cuitomarj'  tenure, 
to  make  the  like  decree  for  as- 
certaining  the  rights  of  the  re- 
spective partiei  to  the  suit  in 
gucb  lands,  and  for  the  iuue  of 
a  commiHion  for  tbe  partition 
of  the  same  luod^  and  the  allot- 


to  the  pmctice   of  (ucb  > 


V  be  n 
ids  of  freehold 
[d)  2  Watkint   on 
153.  n.,     I   Seriwn 
64s.n.(0 
(()  Setoa  on  Dot. 
{c)  17  Vet.SZS. 
(d)  MarUn  V.  W 
4  Ph.  857. 


Cor 
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claimed  by  him;  a  litigated  or  ambigaous  title  is  in-        184S. 
sufficient.    Cartwright  v.  Pultney  (a) ;  in  which  case  the     ^-^y^^- 
title  made  by  the  original  bill  being  suspicious,  the  bill  o. 

was  dismissed  with  costs,  llie  reason  for  requiring 
such  strictness  in  the  title  is  obvious ;  the  title  of  the 
Defendant,  after  the  partition,  would  depend  on  the 
validity  of  the  conveyance  from  the  Plaintiff,  and  there- 
fore on  his  title  to  convey.  The  Defendant  might  make 
a  ^valid  conveyance  of  his  interest  to  the  Plaintiff,  and 
iire  an  invalid  title  in  return. 


Court  of  Equity  has  no  jurisdiction  to  decree  the 

P^ Tuition  of  copyholds:  Scoit  v.  Fawcei  (b),  Homcastle 

^-      C^harlemorth  {c)  \   Co.  Litl.    187.  a.,   note  2.j   Coke^ 

^^Rf=i^holder.     It  would  be  interfering  with   the  rights 

^^    ^he  Lord  in  his  absence,  by  dividing  his  tenements, 

***^**ing  the  accustomed  rents  and  services,  and  forcing 

"F^^^^Ki  him  a  different  tenant.     There  cannot,  for  these 

'"^^'^^ns,  be  a  partition  without  the  intervention  of  the 

^^  ^^ :  Oakeley  v.  Smith,  (rf) 

^^^pyholds  are  not  within  the  statutes  of  partition  {e\ 
y)en  on  Copyholds  {g\  nor  are  customary  tenements, 
ell  V.  Dodd{h\  the  freehold  of  which  is  in  the  lord, 
^   henson  v.  Hill  (2 ),  and  which  fall  within  the  same  con- 
^^^ration  as  copyholds:  Doe  d*  Beay  v.  Huntington,  (k) 


n  North  v.  Guinan  (/)  Sir  A.  Hart  held  that  there 
^^Id  be  no  partition  of  leaseholds  for  years. 

The 

Cq)  S  Atk.  380.  (g)  Vol.  i.  p.  106.,  note  (a)  3d 

^,  4t)  1  Dick.  299.  edit. 

^       Cc)  11  5fcM.  515.,  1  Mad.  Pr.  (h)  3  B6t.i  P.  378. 

^^^  ed.)  248.  (0  3  Burr.  1273. 

^d)  1  Eden^  261.  {k)  4  Eatt,  271. 

i^e)  31    H.  S.    c.  ].,  32  H,  S.  (/}  1  Beat.  342. 
^*  ^2.,  8  &  9  W.  3.  c.  31.,  5  &  4 
"^^wr,  c.  18. 
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184S.  The  recovery  by  ejectment  in  no  way  proves  tl 

Plaintiff's  title,  nor  does  it  appear  that  the  title  now  & 
up  by  the  Plaintiff  was  ever  litigated  in  that  proceedm. 
The  title  alleged  by  the  Plaintiff  is  that  of  a  mortgagi 
of  the  400  years  term.  Such  an  interest  cannot,  in  tt 
absence  of  the  mortgagor,  be  made  the  foundation  of 
decree  for  a  partition. 

Mr.  BacoHf  for  a  mortgagee  of  Griggs  share,  o~ 
posed  the  partition. 

Mr.  Turner^  in  reply. 

The  jurisdiction  of  this  Court  in  cases  of  partition 
quite  independent   of  the   statutes.      ScoU  v.  Fawcm 
Oakeley  v.  Smiih,  and  Horncastle  v.  Charleswortk^  we 
cases  of  copyholds,  and  not  of  customary  freeholds,  ac 
they  are  opposed  to  Dodson  v.  Dodsoti  and  TreAeme 
Nash, 

North  V.  Guinan  was  a  different  case  from  the  presen 
there  there  was  a  tenancy  subject  to  covenants,  and  tl 
Court  would  not  direct  a  partition  which  would  ha* 
involved  the  commission  of  a  waste  and  have  prejudice 
the  landlord. 

The  Plaintiff  has  an  equitable  tide,  which  for  tl 
present  purpose  is  sufficient :  Cartwright  v.  PitUney.  {<t 

The  Master  of  the  Rolls. 

In  this  case  there  is  really  no  proof  at  all  of  the  fac 
alleged  in  the  bill  as  constituting  the  Plaintiff's  tid* 
and  yet  the  facts  if  true  are  easy  of  proof. 

^^h  is  a  bill  for  a  partition,  and  a  party  who  is  tenai 
n  or  joint  tenant  of  freehold  property  has  a  rigl 

\ 

(«)  2  A  Ik.  ."80. 


MORSHBAD. 
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decree  for  a  partition  upon  proving  his  title;  but        1B4S. 
in    this  case  two  objections  have  been  raised :  —  first,      ^^^^^ 
£lia,t  the  suit  relates  to  customary  freeholds,  and  that  the  v, 

has  no  jurisdiction  to  order  their  partition ;  and 
ndly,  that  even  if  the  subject  be  one  over  which  the 
can  exercise  jurisdiction,  still  that  the  Plaintiff 
not  proved  his  title.     This  property  seems  clearly 
iDe  of  the  tenure  of  customary  freehold,  and  I  have 
al^v^ays  understood  that  the  Court  has  constantly  declined 
directing  a  partition  of  copyholds  and,  for  similar  rea- 
soxss,  of  customary  freeholds.     Two  cases  have  been 
pi-cxiuced ;  they  may  be  consistent  with  the  general  rule 
if  cfcere  had  been  both  freeholds  and  copyholds  to  be  di- 
vided, and  the  Court  had  directed  such  a  partition,  as  to 
give  the  entire  copyhold  to  one  party,  and  the  freehold 
or  a  part  of  the  freehold  to  the  other,  (a) 


It 


(o)  The  following  was  a  case  of  this  description. 


DILLON  V.  COPPIN.  /®^^- 

June  S8. 

^HB  freehold  and   copyhold  estates  of  the  intestate,  Mr.  On  a  suit  pre- 

^^ura,  had  descended  to  three  co-parceners.  4  &  Vrill!^ 

/^e  Plaintiff,  being  one  of  such  co-parceners,  filed    this  a  partition  of 

°^"  a^DSt  the  other  two,  for  a  partition  of   all    these  freeholds  and 

^'atea ;  and  the  Defendants,  by  their  answer,  objected  that  copyholds, 

®    Court  had  no  jurisdiction  to  make  a  partition  of  the  directed  the 

^^Py  h  olds.  copyholds  to 

j^  ^  be  allotted  in 

^f-  James  Campbell  for  the  Plaintiff.  entirety  to 

*_^  one  of  the 

^^^^  Beavan  for  the  Defendants.  parties. 

*  ^-  John  Leach,  M.  R.  to  obviate  the  objection,  directed 


^^^^mission  ''to  divide  the  freehold  and  copyhold  estates 
I^Teniiscs  in  question  into  three  equal  parts,"  &c.,  and 
ij  ^^«d  "  that  the  copyhold  part  of  the  estate  should  be 
^^«d  in  entirety  to  one  of  the  said  parties."  (a) 

(a)  Reg.  Lib.  1832,  A.  fol.  2179. 
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1848.  It  is  said,  that  although  the  property  is  customa: 

^^^^^^  freehold,  yet  the  case  is  attended  with  circumstanc 

V.  which  make  it  proper  to  have  a  partition;  and  it 

MoBSHEAD.  ^j^j  ^^^  ^^  Defendant  ought  to  have  stated  expn 

circumstances  which  would  exclude  the  Plaintiff's  rig 
thereto.  It  appears,  however,  to  me  that  if  the  Plai 
tiff  relies  on  his  case  being  an  exception  to  the  genei 
rule,  it  is  his  duty  to  allege  and  show  the  circumstanc 
under  which  he  is  entitled  to  the  exception. 

The  next  objection  to  this  bill  is,  that  the  Plaintiff  h 
not  made  out  his  title.  It  has  been  admitted  that  tl 
title  is  not  fully  made  out ;  but  it  is  alleged  that  it  is  : 
far  made  out,  that  this  Court  will  afford  the  Plaintiff  i 
opportunity  to  enable  him  to  complete  the  proof  of  h 
title,  and  that  there  are  instances  in  which  the  Cou 
has  allowed  a  Plaintiff  so  to  do.  I  can  conceive  th 
where  there  has  been  a  small  omission,  the  Defenda; 
would  scarcely  object  to  the  Plaintiff's  having  an  oppo 
tunity  to  supply  it ;  and  I  can  conceive  that  the  Coui 
seeing  a  slight  omission  or  slip  in  the  proof,  would  si 
that  such  an  objection  shall  not  prevail,  and  that  an  o| 
portunity  must  be  given  to  supply  the  defect.  Thouj 
instances  have  occurred  in  which  the  Court  has  give 
the  Plaintiff  an  opportunity  to  complete  his  title,  it  is  n 
opinion  that  a  Plaintiff  who  brings  forward  his  case  in 
perfectly,  is  not,  as  of  right,  entitled  to  such  an  indu 
gence  at  the  expense  of  a  delay  to  all  the  other  partic 
It  has  been  supposed  that  it  was  almost  of  course  to  ref 
the  matter  to  the  Master,  and  reference  has  been  men 
to  the  cases  in  which  it  was  done,  but  the  cases  only  ( 
to  this: — that  if  it  appears  that  the  parties  to  the  cau 
are  entitled  to  the  estate  between  them,  but  the  shar 
are  uncertain,  the  Court  will,  almost  of  course,  direct  f 
inquiry  before  the  Master  as  to  their  respective  interest 
but  that  is  for  the  common  benefit  of  all. 

Tl 
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he  Plaintiff,  it  is  plain,  must  make  out  his  title,  be-  1848. 
c  he  calls  on  the  Defendant  to  accept  a  legal  con- 
ince  in  exchange.  If  he  proves  no  title  he  is  not 
exi^m^ed  to  a  partition.  Here  the  Plaintiff  has  under- 
ta.W^ii  to  make  out  his  title  to  thirteen-ninetieths  of  the 
property,  but  has  failed. 


is  said  that  he  has  recovered  judgment  at  law ;  but 
av^c3^r  what  circumstances  does  not  appear.  I  collect 
tlicft.!:  the  Defendant  was  in  possession  of  the  entirety, 
^o<l  that  the  Plaintiff  recovered  thirteen-ninetieths.  It 
Ao^s^  not,  however,  appear,  whether,*  in  that  proceeding, 
^^     Plaintiff  proved  his  title  or  if  the  case  was  ever 

Plaintiff  has  failed  here  for  want  of  proof  of  title; 
1  think  this  case  must,  therefore,  in  its  result,  be 
^^^^i^tied  as  in  the  nature  of  a  nonsuit.     He  has  failed  in 


P'^c>'ving  hb  title;  but  it  has  not  been  proved  that  he 


none. 


'X"he  bill  must,  therefore,  be  dismissed  with  costs,  but 
out  prejudice  to  the  Plaintiff's  filing  a  new  bilL 


i 
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1843. 


Fe*.  17, 18.    The  ATTORNEY-GENERAL  v.  The  Corporatio 
^""^  ^'  of  SHREWSBURY. 


npHlS  information  prayed  for  a  declaration,  that 
-^  sum  of  2176/.  175.  5d.  stock,  which  had  arisen  firo 
the  sale  of  certain  tolls  belonging  to  the  corporatio 
was  part  of  the  capital  stock  of  the  corporation 
Shrewsbury^  and  that  the  dividends  and  produce  there 
were  applicable,  in  the  first  instance,  in  and  towards  tl 
repair  and   support    of   the   bridge  called  the    WA 


The  Crown, 
in  considera- 
tion of  the 
post  services 
of  the  town, 
the  situation 
and  import- 
ance of  the 
place,  the  in- 
jury and  da- 
mage to  be 
expected  from  Bridge^  and  also  of  another  bridge  called  the  EngU 

enemies^  from  Bridge^  and  also  those  parts  of  the  walls  of  the  tof 

the  current  of  ^hJch  now  remained  and   required  support;  and  th 

water,  and  i.     •  ,  i 

from  the  the  capital  stock  was  not  applicable  towards  the  curre 

briSe^'and  expenses  of  the  corporation,  nor  towards  the  pay  me 
the  ruin  likely  of  any  debts  incurred  subsequently  to  the  passing  of  t 
if  th^  means^'    Municipal  Corporation  Act.     The  information  furtl 

of  repairing      prayed   for   an  injunction   to  restrain   the  corporati 
were  not  pro-    *"  ,.,  ,.  .  .... 

vided,  granted  irom  applymg  the  stock  m  a  manner  mconsistent  wi 

certain  tolls      ^j,g  ^'  ^il  alleged  by  the  information, 
to  the  corpo-  o  &         ^ 

ration  of 

^ZT^^^y^^^^  The  sum   of  2176/.  175.  5d.,   3  per  cent,  annuitl 

in  reparation  which  was  in  question  in  this  suit,  arose  from  the  inve 

and  walls,  ^cit^t  of  a  sum  of  2000/.,  which,  in  the  year  1792,  v 

without  yield-  received  by  the  corporation  of  Shrewsbury  as  the  cc 
mg  any  ac-  .  ,        .       V.        •  i  ..  .  ■  .  i 

count  or  sideration  for  the  release  or  certam  tolls,  to  which  t 

reckoning  corporation  was  entitled  under  several  charters  from  1 
thereof.  *^ 

Held,  that  the  Crown. 

grant  was  nut  ly 

made  to  the 

corporation 

for  its  own  benefit  only,  as  a  reward  for  prior  services :  that  it  was  the  duty  of 

corporation  to  apply  so  much  of  the  receipts  as  might  be  required  for  the  purpc 

stated  :  —  that  this  was  a  gift  for  a  public  and  general  purpose  for  the  benefit  of 

town,  in  aid  of  a  general  charge  or  burden  to  which  the  burgesses  and  inhabiti 

of  the  town  were  liable,  and  that  it  was  a  gift  to  charitable  uses  under  the  stat 

of  Elizabeth^  and  was  therefore  subject  to  the  jurisdiction  of  this  Court. 
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'he  principal  questions    were,  first,   whether   those        1843. 

were  held  by  the  corporation  subject  to  a  charitable  ^"^rC^ 

tru^'t  to  be  executed  in  this  Court;  and  if  so,  secondly,  Attorney- 

wW^s-ther  the  stock  in  question  was  now  held  subject  to      ^kn^eral 

tbi^      same  charitable  trust.  The 

Corporation  of 
Shrbwsbubt. 


'lie  town  of  Skrewsbmy  was  held  of  the  Crown  at  a 
irm  rent  and  by  fealty ;  and  by  a  grant  dated  the 
of  Septemba-  in  the  forty-first  year  of  the  reign  of 
Henry  III.,  the  custom,  formerly  granted  for  the 
^Kldment  of  the  walls  of  the  town  from  things  coming 
tc>  ^he  town  for  sale,  was  continued  to  the  end  of  a  term 
o^    ^^ven  years.      By  another  grant  dated  the   12lh  of 
•P<e^&»T«iry  in  the  twelfth  year  of  King  Edward  L,  after  re- 
citing a  former  grant  of  the  15th  of  March^  of  the  tenth 
^^^^fXMtrd  L,  whereby  in  aid  of  repairing  and  amending 
"^^     IVelch  Bridge^  the  corporation  were,  for  three  years, 
^^    t^ce  by  the  hands  of  persons  in  whom  they  could 
coiifide  and  for  whom  they  would  be  willing  to  account, 
"^^rax  things  for  sale  coming  into  the  town,  the  several 
^^ustcjins  therein  mentioned  :^it  was  granted,  that  after 
^^  ond  of  the  three  years,  the  corporation  might  take 
^y  t.lie  hands  of  those  in  whom  they  might  confide,  and 
^^  '^^hom  they  would  be  willing  to  answer,  in  aid  of  the 
^^p^ir  of  the  Welch  Bridge^  and  also  of  paving  the  town, 
*^  oustoms  aforesaid,  unto  the  end  of  five  years  from 
^*^'^''  next  following. 


y  a  mandate  or  precept  directed  to  the  Lord  Chan- 

*^^i:  by  King  Richard  II.  on  the  4th   of  June  in  the 

*^  year  of  his  reign,  after  referring  to  a  former  grant 

^*i€  custom  of  murage  from  his  liege  men  passing  by 

^    ^own  with  their  merchandizes  for  three  years  which 

^  nearly  run  out,  in  aid  of  tlie  inclosure  of  the  walls 

^^    Repair  of  the  bridges  and  gates  of  the  town,  it  was 

^^^d,  that  on  the  application  of  the  burgesses,  the 

CDL-VI.  Q  King 


222 


CASES  IN  CHANCERY. 


184S.        I^ing  had  granted  to  them  the  same  custom  of  mu 
^'jf^^^      for*  four  years  from  the  feast  of  Si,  John  the  Bapti 
Attorney-    next  coming,  for  the  safety  of  the  town  and  in  aid  of  th 
BN^RAL      inciosure  of  the  walls  and  repair  of  the  bridges 
The         gates  thereof,  and  of  other  the  necessary  occasions  foi 
Shi^sbubt.  ^^^  defence   of  the  town;  so  always,  that  the  profitsi 

arising  from  the  same  custom  were  employed  about  th^ 
works   aforesaid,   and   thereupon   the  Chancellor  w; 
commanded   to  cause   letters   to   be    made   under  tb» 
Great  Seal;  and  letters  patent,  dated  the  20th  day  of  th*^ 
same  month  of  June,  were  accordingly  made. 

The   next  charter   was  one  datedthe  6th    of   Ni 
vember  in  the  7th  year  of  King  Henry  IV.,  and  thereb; 
in  consideration  that  the  town  was  situate  near  WdUs^ 
on   account   whereof  it  required   to  be   fortified   ani 
strengthened,  the  better  to  resist  the  King^s  enemies 
it  was  granted,  that  in  aid  of  the  fortification  of  the  tow 
and  repair  of  the  walls  of  the  same,  the  corporati' 
from  the  date  of  the  grant  unto  the  end  of  three  yeari 
should  take  from  things  for  sale  coming  to  the  town 
land  or  by  water,  by  good,  sufficient,  lawful  and  iaithfi 
men,  whom  for  that  purpose  they  should  order  to 
deputed,  and  for  whom  they  should  be  willing  to  answe 
the  custom  therein  particularly  mentioned ;  and  it  w 
commanded,   that  the  corporation  should   apply,   an 
convert  and  apply,  the  said  customs  about  the  fortificatio 
and  repair  of  the  walls  of  the  town,  and  not  to  any  oth 
uses,  by  the  survey  and  control  of  the  Abbot  of  the  tower 
or  his  deputy,  and  at  the  end  of  the  three  years 
customs  were  to  cease. 


There   was  a  like  grant,  dated  the  9th  of 
in  the  seventeeth  year  of  the  reign  of  King  Henry 
Sixth,  and  another  dated  the    15th    of  March  in   t 
twentieth  year  of  the  same  King,  and  by  the  last, 
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was  continued   for  twelve  years  from  the  date        184S. 
lereof.  ^"^I^Y*^^ 

The 
Attornby- 

In  the  fourth  year  after  the  date  of  the  charter  dated      ^"^ebal 
le  15th  of  March  in  the  twentieth  year  of  King  Henry         The 
^%e  Sixth  whereby  the  customs  were  granted  for  twelve  shjSwsbuby. 
the  charter,  upon  the  construction  of  which  the 
irincipal  question  in  this  cause  depended,  was  granted. 
X  was  dated  the  12th  of  January^  in  the  twenty-fourth 
of  the  reign  of  King  Henry  the  Sixth,  and  after 
granting  to  the  corporation  cognizance  of  pleas   and 
jurisdiction  over  various  matters  therein  mentioned,  it 
^proceeded,  in  substance,  as  follows :  —  *^  Further,  we,  con- 
«dering  after  what  manner  our  town  is  situate  adjacent 
'fto  parts  of  Wales,  and  the  marches  of  the  same,  and 
^which,  in  the  times  of  our  progenitors,  and  especially  in 
^e  time  of  King  Henry  the  Fourth,  stood  for  the  de- 
fence and  fortification  of  the  people  of  England  against 
the  rebels  of  JValeSf  and  which  also  by  Owen  Glendawer, 
with  great  multitude,  by  insulting  the  town  and  burning 
the  suburbs  had  taken  the  town,  and  great  part  of  the 
county  of  Salop,  and  other  adjacent  counties,  in  like 
manner,  had  been  burnt  and  destroyed,  if  it  had  not 
been  defended  by  the  people  within  the  town,  upon  the 
bridges,  gates,  towers,  and  walls  of  the  same  then  being 
defensible,  and  as  yet  very  likely,  in  a  similar  case  here- 
after, may  be  burnt  and  destroyed  by  such  rebellion, 
unless  the  same  bridges,  gates,  towers,  and  walls  shall 
be  repaired,  kept  and  maintained,  in  a  state  of  defence  ; 
and  also  considering  after  what  manner  the  bridges  are 
situate,  viz.  one  towards  Wales,   and  another  towards 
England  upon  the  Severn  ;  and  no  small  damages  have 
happened  to  the  arches  and  stonework  of  the  same 
bridges,  by  the  rapid  course  of  the  water  there,  and 
also  by  carriages  passing  over  the  same,  and  greater 
damages  are  likely  to  happen  to  the  same  in  process  of 

Q  2  time. 
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1848.  time,  and  the  ruin  thereof,  to  the  destruction  of  the 

^^^^^"^^  town  and  county  and  the  country  there,  may  be  feared. 

Attorney-  unless  they  are  repaired  and  amended  in  a  short  time, 

BNBRAL  ^g  j^  jg  g^jj^  ^j^j  ^^^  desiring  to  provide  these  oppor- 

The  tunities  for  the  repairing,  amending,  fortifying,  walling 

Shrewsbury.  ^"^^  defending  the  bridges,  gates,  towers  and  walls,  to 

the  resistance  of  the  rebels  of  Wales  .and  other  male- 
factors willing  to  injure  the  town ;  also  considering  the 
letters  patent  of  the  15th  of  March,  anno  20,  and  the 
several  customs  thereby  granted,"  (which  were  stated  at 
length,)  *^  which  same  sums  of  money  yearly  arising 
from  the  customs,  during  the   term  aforesaid,  greatly 
fall  short  for  the  sufficient  or  reasonable  reparation  ol 
the  town  walls,  bridges,  gates  and  towers  aforesaid,  as 
we  are  now  more  fully  informed,  we,  for  the  reasons 
aforesaid,  have  granted  for  ourself  and  our  heirs,  to  the 
bailiffs  and  burgesses  of  the  town  aforesaid,  their  heirs 
and  successors  for  ever,  that  they,  by  the  hands  of  lawful 
men  whom  they  shall  from  time  to  time  depute  for  that 
purpose,  may,  from  time  to  time  for  ever,  take  all  the 
customs   aforesaid,    in   manner   aforesaid  yearly  to  be 
taken,  for  the  reparation,  amendment,  and  fortification 
of  the  bridges,  gates,  towers  and  walls  of  the  town,  to 
the  resistance  of  the  rebels  of  Wales,  and  the  marches  o 
the  same,  and  the  same  sums  of  money  yearly  arising 
from  the  said  customs  to  apply  and  expend,  from  time 
to  time,  about  the   reparation,  amendment  and  forti- 
fication of  the  bridges,  gates,  towers  and  walls  aforesaid, 
to  be  made  for  the  strengthening  the  same  towers,  with- 
out yielding  any  account  or  reckoning  thereof  to  us  or 
our  heirs,  or  of  the  receipts  of  the  same  in  any  wise." 
And  the  grant  contained  a  discharge  of  all  arrears  of 
accounts  and  receipts,  "  and  of  other  causes  whatsoever 
which  had  accrued,  or  thereafter  might  have  accrued  to 
his  Majesty  for  the  premises  or  any  of  them,  against  the 
said  bailiffs  or  their  successors  in  any  wise  howsoever." 

The 
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The  grant  was  afterwards  confirmed  by  charters  of        184S. 

Henry  the  VII.  and  Charles  the  I.  ^"^^^f^^ 

The 

Attorney- 
The  corporation  continued  to  receive  the  tolls  down      "*neral 

to  the  year  1789,  and  they  kept  the   Welch  bridge  in  The 

repair.     Shortly  afterwards  the  bridge  became  so  da-  ShfSwsbujit 
maged,  that  it  became  necessary  to  rebuild  it,  and  it 
became  desirable  to  the  neighbourhood  to  widen  the 
bridge,  and  to  abolish  the  tolls. 

In  1 792  the  corporation  agreed  to  abolish  the  tolls, 
in  consideration  of  the  sum  of  6000/.  which  was  raised 
by  subscription;  of  this  they  applied  4000/.  towards 
rebuilding  the  bridge.  The  residue  was  invested,  and 
now  consisted  of  the  sum  of  2176/.  stock,  standing  in 
the  names  of  three  of  the  members  of  the  borough 
council. 

The  corporation,  after  the  passing  of  the  Municipal 
Corporation  Act  {Sin  6  IV,  4.  c.  76.),  being  indebted  to 
their  former  town  clerk  for  compensation  under  that  act, 
were  about  to  apply  the  fund  in  question  in  payment  of 
that  debt,  and  this  gave  rise  to  the  present  information. 

Mr.  Pemberton  Leigh^  Mr.  Turner^  and  Mr.  Romilly, 
in  support  of  the  information,  argued,  that  the  charters 
of  the  Crown  had  devoted  the  tolls  to  a  public  trust. 
That  the  trust  was  of  such  a  nature  as  to  come  within 
the  charitable  uses  mentioned  in  the  statute  of  Elizo' 
beth  (a) ;  and,  therefore,  that  the  Court  had  jurisdiction 
to  see  to  the  due  application  of  the  fund. 

That  the  stock,  being  the  produce  of  and  substitute  for 
the  tolls,  was  affected  with  similar  trusts,  and  that  its 

.    appH- 

(a)  43  Elk,  c.  4. 
Q  3 
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lS4iS*  application  in  the  way  proposed  by  the  corporation  would 
be  a  diversion  of  it  from  the  legitimate  purposes,  and  a 
breach  of  trust,  which  this  Court  would  prevent. 


Mr.  Kindersley^  Mr.  Walker^  and  Mr.  Kenyan^  contrd^ 
SHMmsuBT.  '^^  ^^  Defendants,  contended  that,  under  this  charter, 

the  corporation  became  absolutely  entitled  to  the  customs 
thereby  granted,  free  from  any  trust :  that  although  the 
grant  might  make  them  liable  to  the  duty  of  making  the 
repairs,  the  means  of  making  which  were  given  by  the 
grant,  yet  that  the  duty  was  not  and  could  not  be 
annexed  to  the  receipt  of  the  customs,  and  could  not  be 
enforced  by  compelling  them  to  apply  the  customs 
for  the  purpose  intended ;  and  that  the  duty,  if  to  be 
enforced  at  all^  was  to  be  so  by  some  other  means. 

They  also  contended  that  the  grant  was  made  as  a 
reward  for  past  services ;  that  from  the  exemption  from 
the  duty  to  render  any  account,  it  was  plain,  that  the 
corporation  was  not  intended  to  be,  and  ought  not  to 
be  held  accountable  to  the  Crown,  or  to  the  King^s 
Courts  for  the  application  of  any  part  of  the  money; 
.  and  further,  that  if  the  corporation  were  entitled  to  the 
tolls  for  a  public  purpose  only,  that  purpose  was  not 
civil  but  military,  and  therefore  that  the  Crown  only, 
and  not  the  Court  of  Chancery,  could  direct  the  ap- 
plication. 

The  Attorney'General   v.    The  Haberdashef^s    Com' 
pany  (a).   The  Attorney- General  v.  The  Mayor  of  Gal-- 
way{b)i    The  Attomey^General  v.   The  Corporation  of 
Carlisle  (c),  were  cited. 

The 

{a)  1  MyL  4*  K.  420.  (c)  2  Sim,  457. 

{b)  1  MoUay,  103.,  Beat,  298. 
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Tie  Master  of  the  Rolls.  1843. 

From  the  several  charters   anterior  to   that  of  the  The 

;wenty-rourth  of  King  Henry  the  VL,  it  appears  that      general  " 
he  grants  were  made  for  some  public  purpose  a£fecting  «*• 

he  welfare  or  safety  of  the  town,  such  as  the  amend-  ciorporationof 
nent  of  the  walls,  the  repair  of  the  Welch  bridge,  Shrbwsbubt. 
he  paving  of  the  town,  the  safety  of  the  town,  the 
"epair  of  the  bridges  and  gates,  and  other  necessary 
occasions  for  the  defence  of  the  town.  The  customs 
¥ere  to  be  taken  by  the  hands  of  persons  in  whom 
he  corporation  could  confide,  and  for  whom  they 
were  willing  to  answer.  In  the  three  last  charters, 
he  grant  is  in  aid  of  the  fortification  of  the  town 
md  repair  of  the  walls,  and  the  money  was  to  be 
ipplied  under  the  survey  and  control  of  the  Abbot  of 
he  town  or  his  deputy,  or,  as  the  two  last  charters  say, 
yfjokn  Ashfieldy  and  a  time  was  limited  for  the  cesser 
)f  the  customs. 

By  the  last  charter  of  the  twenty-foqrth  of  King  Henry 
he  VL,  we  have  a  grant  in  perpetuity,  instead  of  a 
jrant  for  a  short  term  of  years.  The  King  exempts  the 
X)rporation  from  rendering  any  account  or  reckoning ; 
he  corporation  is  not  subjected  to  any  special  survey 
ind  control  in  the  expenditure  of  the  sums  to  be  re- 
med ;  but,  in  consideration  of  the  past  services  of  the 
own,  the  situation  and  importance  of  the  place,  the 
njury  and  damage  to  be  expected  from  the  King's 
nemies,  from  the  current  of  water,  and  from  the  traffic 
>n  the  bridges,  and  the  ruin  likely  to  take  place  if  the 
aeans  of  repairing  were  not  provided,  the  grant  was 
nade,  expressly,  that  the  money  might  be  applied  and 
xpended  about  the  reparation,  amendment  and  fortifi- 
ation  of  the  bridges,  gates,  towers  and  walls  to  be  made 
or  the  strengthening  of  the  town. 

Q  4  The 
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184S.  The  Defendants  contend,  that  under  this  charter,  the 

^^I^^^^  corporation  became  absolutely  entitled  to  the  customs 

Attorney-  granted,  free  from  any  trust :  that  although  the  gran 

ENBRAL  nnight  make  them  liable  to  the  duty  of  making  the 

The  pairs,  the  means  of  making  which  were  givep  by  th 

Shrewsbury.  S^^^U  y^t  that  the  duty  was  not,  and  could  not 


annexed  to  the  receipt  of  the  customs,  and  could  not 
enforced  by  compelling  them  to  apply  the  customs  fov^ 
the  purpose  intended ;  and  that  the  duty,  if  to  be  en- 
forced at  all,  was  to  be  so  bv  some  other  means.  As- 
suming,  as  I  must  do  for  the  purpose  of  this  case,  that 
the  Crown  had  power  to  grant  the  customs  in  question, 
I  can  have  no  doubt  that  the  corporation,  by  accepting 
the  grant,  became  liable  to  the  performance  of  the  duty 
thereby  imposed;  the  money  to  be  received  was,  ac- 
cording to  the  express  direction  contained  in  the  grant, 
to  be  applied  for  the  purposes  therein  mentioned ;  and 
I  am  of  opinion,  that  it  was  the  duty  of  the  corporation 
so  to  apply  so  much  of  the  receipts  as  was  required  for 
those  purposes. 

The  Defendants  have  contended  that  the  grant  was 
made  as  a  reward  for  past  services,  that,  from  the  exemp- 
tion from  the  duty  to  render  any  account,  it  is  plain  that 
the  corporation  was  not  intended  to  be,  and  ought  not  to 
be,  held  accountable  to  the  Crown,  or  to  the  King's 
courts,  for  the  application  of  any  part  of  the  money,  and 
further,  that  if  the  corporation  were  entitled  to  the  tolls 
only  for  a  public  purpose,  that  purpose  was  not  civil 
but  military,  and  therefore  that  the  Crown  only,  and 
not  the  Court  of  Chancery,  could  direct  the  application. 

It  appears  to  me  that  the  argument,  that  the  grant 
was  made  to  the  corporation  for  its  own  benefit  only,  as 
a  reward  for  prior  services,  is  contrary  to  the  plain 
terms  of  the  charter,  which,  whilst  recognising  the  past 
services  of  the  burgesses,  states,  as  the  inducement  for 


-.!_ 


\ 
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the  ^irant,  the  necessity  of  providing  for  the  future  de-        1848. 

fenc^   of  the  town,  and  accordingly  directs  the  money  to     ^*^mf"^^ 

aris^    fh>m  the  customs  to  be  applied  for  that  purpose.         Attorney- 

General 

It:,     further  appears  to  me,  that  the  customs,  or  the  f|,'^ 

right:  to  levy  them,  were  considered  as  belonging  to  the  Corporation  of 
K.in^3  an<l  to  be  capable  of  being  granted  by  him  for 
public  purposes;  that  in  the  former  grants,  the  bur- 
gess^ were  held  to  be  accountable  to  the  Crown,  for 
the      sums  which   they  received  and   their   application 
ther^f,   but   that    the    charter   of    the   twenty-fourth 
Henry  VI.  in  exempting  the  corporation  from  the  ac- 
^^*^^rmt,  only  released  the  corporation  from  the  beneficial 
^"^^^x-est  which  the  Crown  had,  or  was  supposed  to  have, 
^^    ^fae  customs  received,  but  did  not  release  the  corpor- 
^^•o»i  from  the  right  which  the  Crown  had,  for   the 
*^^*^^fit  of  tlie  subject,  of  seeing  that  the  duty,  for  the 
f^^«*^<)rmance  of  which  the  customs  were  granted,  was 
'^^^••^rmed.    I  conceive  that  the  reparation  of  the  bridges 
walls  ought  to  be  considered  as  the  duty  of  the  bur- 
,  that  the  expense  of  performing  the  duty  was  a 
mon  burden  upon  the  burgesses  and  inhabitants; 
if  there  had  been  no  grant  of  the  Crown,  either  in 
or  expressly  for  the   purpose,  the  whole  burden 
Id  have  fellen  upon  the  burgesses  and  inhabitants ; 
t  the  grants  were  therefore  made,  pro  tantOy  in  relief 
The  burgesses  and  inhabitants,  and  in  diminution  of 
collections  or  assessments,  which,  in  some  form  or 
er,  would  otherwise  have  been  made  upon  them ;  and 
t  to  whomsoever  the  duty  of  directing  the  construc- 
n  of  the  walls  and  fortifications  might  have  belonged, 
«  raising  the  money  was  a  civil  duty,  and  the  relief 
^^^^Jbrded  by  the  grant  was  the  relief  of  a  civil  burden. 

Now  the  statute  of  Elizabeth  (a)  enumerates  among 
^ifts  to  charitable  uses,  gifts  for  the  "  repair  of  bridges, 

ports, 

(a)  43  JS:/iz.  c.  4. 
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184S.        ports,  havens,  causeways,  churches,  seabanks,  and  hig* 
^'jf^      ways,**  and  for  "  aid  or  ease  of  any  poor  inhabi 
Attorney-    concerning^ payments  of  fifteens,  setting  out  of  soldi^s-       -~] 
"^^      and    other   taxes ; "    and    Sir   John   Leach    expr 
The  himself  to  be  of  opinion,  that  funds,  supplied  from 

8HMW8BURT.  g^^^  ^^  ^^^  Crowu,  or  from  the  gift  of  the  legislature 

from  private  gift,  for  any  legal,  public,  or  general  p 

pose,  are  charitable  funds  lo  be  administered  by  couac— u 

of  equity.     Some  doubt  has  been    thrown   upon   t 
generality  of  this  position,  but  I  am  not  aware  of  ai 
decision  by  which  it  has  been  impeached.     A  questi< 
however,  is  made  upon  the  subject  of  the  gift ;  and  t 
case  of  The  Attomey'General  v.  The  Corporation  ofd 
"foayy  before  Sir  Anthony  Hart,  is  referred  to.  (a) 
that  case  Sir  Anthony  Hart  felt  a  difficulty,  in  con 


quence  of  the  tolls  which  were  the  subject  of  the  gp^  't 
having  been  created  de  novo  for  the  purpose  of  the  grai 
but  he  thought  that  if  the  Crown,  being  entitled  to  tol 
grants  them  to  a  charitable  use,  they  are  subject  to  ^H 
the  incidents  of  other  property  so  granted.  Now  in  tl:s>^ 
case,  it  appears  that  the  customs  granted  in  the  twenC:^^' 
fourth  o^ Henry  VI.  were  not  then  created:  the  origin  o^ 
them  is  not  shewn,  but  they  had  been  the  subject  of  gr^-"**  ^ 
by  the  Crown  for  nearly  200  years  before ;  and,  as  I  h»-"^^^ 
before  stated,  it  appears  to  me,  for  the  purposes  of  tt»  *  ^ 
cause,  I  ought  to  presume  that  the  Crown  had  a  rif^*^"*  ^ 
to  make  the  grant. 

On  the  whole,  I  think  that  this  was  a  gift  for  a  pul>^  • 
and  general  purpose ;  that  it  was  given  for  the  benefit     ^^^ 
the  town  in  aid  of  a  general  charge  or  burden  to  whir"^ 
the  burgesses  and  inhabitants  of  the  town  were  liabl 
and  that  it  was  a  gift,  which,  under  the  equity  of  tB- 

statu  ^ 

(a)  1  Moiio^,l05,  104.  108.;  Beatt,29». 
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statute  otElizabethy  ought  to  be  considered  as  a  gift  to        1849. 

charitable  uses.  ^^^^^^ 

The 

Attornet* 
The  subsequent  charters  of  Henry  VII.  and  Charles  I.      Gen  ebal 
do  not  appear  to  me  to  affect  the  question.     The  cus-  The 

toms,  or  tolls  as   they  were  called,   continued  to  be  ^S^^uby! 
recreiyed  by  the  corporation  till  the  year  1792.     Some- 
time previously  the  inconveniences  arising  from  the  nar- 
rowness of  the  bridge  and  from  the  toll,  had  become  a 
subject  of  complaint,  and  an  arrangement  was  made  for 
the  abolition  of  the  tolls,  on  payment  to  the  corporation 
of  6O00/.,  of  virhich  4000/.  was  to  be  applied  towards 
building  a  new  bridge,  and  the  remaining  sum  of  2000/. 
"^as    to  be  paid  to  the  corporation.     This  arrangement 
^as    carried  into  effect.     The  corporation  actually  re- 
eved the  sum  of  2000/.,  which  was  lent  at  interest  to  a 
person  of  the  name  of  Loxdale,  who  had  an  account 
'^  A  the  corporation,  upon  the  balance  of  which  some- 
^^Hes  more  and  sometimes  less  than  2000/.  was  due. 
J^^  debt  of  2000/.  was  called  in  in  the  year  1837,  and 
invested  in  the  purchase  of  the  sum  of  2176/.  17^.  5d. 
*^*^*ik  S  per  cent,  annuities  now  in  question.     The  in- 
^^K^ation  was  occasioned  by  an  avowed  intention,  on 
f^^  part  of  the  corporation,  to  sell  the  stock  or  part  of  it, 
^  ^^i^er  to  raise  money  for  the  purpose  of  liquidating  debts 
^^•^tracted  by  the  corporation.    As  it  is  not  denied  that 
^^     2000/.  invested  in  1837  represents  the  2000/.  paid 
^iie  corporation  in  1792  as  part  of  the  consideration 
^^     the  tolls,  I  think  that  the  stock  must  be  subject  to 
^    same  trust,  which,  as  it  appears  to  me,  was  attached 
^  ^Ine  tolls. 

-^    must  therefore  declare,  that  the  8  per  cent  Bank 

^^  cities  were  held  by  the  corporation  in  trust  to  apply 

^     dividends  in  or  towards  the  repairs  of  the  bridges 

walls ;  and  that  the  injunction  &c.  already  granted 

^ht  to  be  continued. 
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1842. 


mv.  16. 19.  BLACKFORD  v.  KIRKPATRICK. 

Even  after  I^^ESSRS.  James  and  Joseph  Kirkpatrick  were  ownr 

anTacauiet-  of  £l  renewable  lease,*  under  Winchester  Coll^ 

cence,  tlie  of  a  farm  called  St.  CrosSy  in  the  parish  of  Carisbroci^ 

compel  a  pur-  ^  ^'^  ^^xm  there  was  appurtenant  a  right  of  commo»* 

chaser  to  com-  over  the  forest  di  Parkhurst. 
plete.  It  the 
tide  appears 

J?*}®?*^"^  In  1812  an  act  passed  for  enclosing  the  forest;  bu« 

Tbe  right  to  the   right  to   tithes  was   not  thereby   interfered  with. 

an  allotment     Under  the  powers  of  this  act,  Messrs.  KirhpaiHck  had 

generally  fol-    awarded,  in  respect  of  the  S/.  Cross  farm,    130  acres  o^ 

lows  the  riffht 

to  the  old         ^^  forest  situate  in  the  parish  of  Carisbrooke. 

tenement,  in 

respect  of 

which  the  In  1812  the  Plaintiffs,  or  parties  represented  by  them 

allotment  is      assuming  to  be  entitled  to  the  tithes  of  the  allotment  o 
made.  ^ 

Contract       ISO  acres  as  lay  impropriators  of  the  parish  of  Caris 
chase  o/'tithes  ^^^^^>  agreed  to  sell  to  the  Kirkpatricks  the  rectoria 

not  signed  by    tithes  of  such  allotment  for  the  sum  of  700/.     It  did  no 
the  party  ,  .  .  .  •  •         i  i        i 

chargeable,       appear  that  any  agreement  m  writing  was  signed  by  thi 

held,  under       purchasers.     An  abstract  of  title  was  delivered,  and  tin 

the  circiim-       ^ 

stances,  to        purchasers  prepared  a  conveyance,  which,  in  1819,  wa 

tak^       t   f     submitted  to  and  approved  of  by  the  vendors.   It  was  no 
the  Statute  of  however  executed ;   the  reason  for  which  did  not  howeve 

appear.     Interest  had  been  paid  on  the  purchase  mone; 

down  to  1835,  at  the  rate  of  4  per  cent. 

The  purchasers  died,  and  the  matter  being  mooted  i 
consequence  of  the  discontinuance  to  pay  interest,  thi 
abstract  was,  in  1836,  found,  when  it  appeared  that,  b 
a  deed  of  1758  under  which  the  vendors  claimed,  thi 
tithes  of  St,  Cross  farm  were  excepted  out  of  the  grar 
to  them  of  the  rectorial  tithes  of  the  parish  of  Cari^ 

brookt 
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brooke.     The  Defendants  thereupon  contended  that,  as 

the  vendors  had  no  title  to  the  tithes  of  iS/.  Cross  farm, 

they  had  none  to  the  allotment  made  in  respect  of  that 
form. 

f 

K 

In  1 838  this  bill  was  filed  for  a  specific  performance, 
Ai^d  for  a  declaration  that  the  purchasers  had  accepted 
the  title. 


1842. 


Blachford 

KlRK- 
PATRICK. 


I^ie  Defendants  said,  that  the  farm  consisted  of  'Sorih 

^*  Gross  and  South  St.  Cross ;  that  the  former  was  tithe 

''^^>  and  that  the  tithe  of  the  latter  had  been  purchased 

y    t^le  Kirkpatricks  in    1810.      That  no  tithes  were 

^^^fore  payable  in  respect  of  the  allotment,  though 

^    parties  had  acted  under  the  erroneous  supposition 

^fee  contrary.     They  insisted  that  there  had  been  no 


-Tact  in  writing  signed  by  the  purchasers,  and  claimed 
^   iDenefit  of  the  Statute  of  Frauds. 


r.  Pemberton  and  Mr.  Prior^  for  the  Plaintiffs. 


of 


e  Plaintiffs   are  at  once  entitled  to  a  decree  for 
Yuent  of  the  purchase  money,  without  any  reference 
the  title.    The  Defendants  have  accepted  the  title ; 
there  has  been  such  a  course  of  conduct  on  their 
9  as  to  disentitle  them  to  any  further  investigation 
•    Fleetwood  v.  Green  (a),  Margravine  ofAnspach  v. 
(5),  Haydon  v.  Bell  (c),  Hall  v.  Laver.  (d) 


to  the  Statute  of  Frauds,  there  has  been  a  suffi- 
t  acquiescence  and  part  performance  to  take  the  case 
^^  of  that  Statute.  There  has  been  a  possession  and 
^Joyment  of  the  tithes  since  1812,  a  payment  of  in- 
^^^«t  on  the  purchase  money,  an  approval  of  the  title 

and 

(a)  15  F«.594.  (c)  1  Beavan,  557, 

(b)  1  Mad.  310.  (d)  S  F.  4>  CoU.  191. 


S84 


1842. 


Blachford 

V. 

KlRK- 

PITRICK. 
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and  a  settlement  of  the  conveyance.    It  is  now  too 
to  say  that  there  is  no  contract  in  writing. 


It  does  not  appear  that  the  allotment  was  made    f^ 
respect  of  the  farm,  or  whether  it  was  made  for  \an<f^ 
alone  in  the  parish  of  Carisbrookey  and  the  defence  is  no^ 
properly  raised  by  the  answer.    They  also  cited  Tb^ 
Bishop  of  Carlisle  v.  Blain,  (a) 

Mr.  BoteleVy  Mr.  George  Turner^  and  Mr.  PiggcU, 
for  the  Defendants.  The  contract,  even  if  valid,  was 
entered  into  under  a  mistake,  and  on  the  supposition 
that  the  vendors,  and  not  the  purchasers,  were  entitled 
to  the  tithes.  The  Court  would  relieve  in  such  a  case, 
even  after  payment  of  the  purchase  money.  Bingkam 
V.  Bingham,  {b) 

If  the  Plaintiffs  have  no  title,  it  would  be  a  strong 
measure  of  equity  to  compel  a  purchaser  to  pay  bis 
purchase  money  without  receiving  the  property  in  re- 
turn. This  Court  would  not  force  a  bad  title  on  a  pur- 
chaser.    Warren  v.  Richardson,  (c) 

It  is  plain  that  the  vendors  have  no  title.  The  tithes 
of  the  allotment  belong  to  the  party  entitled  to  the  pro- 
perty in  respect  of  which  the  allotment  is  made,  Steele 
V.  Manns,  (d)  It  appears  from  the  deed  of  1 758,  which 
is  the  root  of  the  Plaintiffs'  title,  that  the  titheS  of  the 
St.  Cross  farm  did  not  pass  to  them ;  and  it  appears 
further,  that,  so  far  as  tithes  were  payable,  they  were 
purchased  in  1810  by  the  KirJcpatricks. 

There  is  no  sufficient  signed  contract,  nor  has  there 
been  an  acquiescence,  the  delay  in  completing  has  most 

probably 

(a)  1  Y.  4-  Jer,   1  23  (c)  Younge,  1 . 

(A)  I  Vei.  sen.  126.  {d)  SB.^  Aid.  92. 
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probably  arisen  from  this  very  objection.   There  has  been  1 842. 

'^o    possession  taken;  for  tithes  were  never  payable  in  J"^^^^""^ 

''^^IXct  of  the  allotment,  and  therefore  cannot  be  said  v. 

^  have  been  retained.  Patrick. 

Adr.  Hale  in  the  same  interest. 
Mr.  Pemberton  in  reply. 


The  Master  of  the  Rolls. 

I  confess,  I  feel  very  considerable  difficulty  as  to  part 
of  this  very  singular  case,  considering  the  great  length 
of  time  which  has  elapsed  since  the  contract  was  entered 
into. 

The  Plaintifis  are  asking  for  a  conveyance,  in  pursu- 
ance of  a  contract  entered  into  in  the  year  1812.  The 
Defendants  have  set  up  several  defences,  which,  upon 
the  best  consideration  I  can  give  them,  and  having  regard 
to  the  great  length  of  time  which  has  elapsed,  and  to 
the  acquiescence  of  the  party  in  the  terms  of  the  con- 
tract during  the  whole  of  that  time,  I  think  cannot  be 
sustained.  It  appears  to  me,  that  there  is  sufficient 
proof  of  the  contract  being  entered  into  in  this  case  by 
Joseph^  on  behalf  of  Joseph  and  James.  It  is  sufficiently 
proved,  as  it  appears  to  me,  that  both  parties  intended 
to  complete  this  contract  in  the  year  1816  ;  and  that,  at 
that  time,  both  parties  had  approved  of  the  title,  and 
had  acquiesced  in  it  in  a  most  extraordinary  and  em« 
pfaatic  manner,  there  being  on  the  one  side  a  payment 
of  the  interest  of  the  purchase  money,  avowedly  as 
such,  and  on  the  other  side,  the  constant  acceptance  of 
the  interest,  as  the  interest  of  the  purchase  money. 


Nov,  19. 


Now 
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Now  without  meaning  to  say  that  the  single  circun2« 
stances  here  set  Forth  would,  in  themselves  and  without 
the  lapse  of  time,  be  held  to  be  an  acquiescence  in  and 
confirmation  oF  the  contract,  and  a  sufficient  proof  of 
the  existence  of  a  valid  contract,  yet,  having  regard  to 
the  length  of  time,  I  must  say,  that,  in  my  opinion,  they 
must  be  so  held.    This  does  not  get  over  the  difficulty  I 
feel  in  the  present  case ;  for  if  the  parties  delay  asking 
for  the  specific  performance  of  a  contract  and  for  a  con- 
veyance of  the  legal  estate,  as  they  might  do,  and  in  the 
interval  before  the  contract  is  completed,  and  while  the 
purchase  money  is  in  the  hands  of  one  party,  and  the  l^al 
estate  in  the  other,  it  should  turn  out,  that  that  title  which 
had  been  supposed  to  be  good,  was  really  a  bad  tide,  I 
am  not  prepared  to  say,  that  this  Court,  knowing  the 
title  to  be  bad,  would  order  the  party  to  accept  it,  and 
pay  the  purchase  money  for  it     That  is  what  is  alleged 
at  the  bar  to  be  the  case  in  the  present  instance,  though 
it  is  by  no  means  stated  on  the  pleadings  in  a  way  that 
such  a  defence,  in  my  opinion,  ought  to  have  been  stated. 


Having  read  these  answers,  I  find  no  where  an  inti- 
mation of  a  mistake,  except  in  the  answer  of  James 
Kv'kpatrick ;  there  is  there  an  intimation  of  a  mis- 
take which  both  parties  were  under,  that,  although 
St,  Cross  farm  might  be  free  from  the  payment  of  tithes, 
and  although  a  portion  of  the  tithes  of  St.  Cross  farm 
might  have  been  purchased  by  the  Defendants,  yet 
nevertheless,  it  was  believed  that  the  impropriator  or 
the  person  entitled  to  the  tithes  of  the  forest  would  be 
entitled  to  the  tithes  of  the  allotment.  This,  it  is 
suggested,  was  the  mistake  on  which  both  parties  at 
the  time  proceeded. 


On  that  point,  it  seems  to  be  now  stated,  that  a  con- 
veyance of  the  tithes  of  the  farm  of  South  &.  Cross  had, 

in 
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in  the  year  1810,  been  made  to  the  KirkpatHcks.  It  is 
alleged  that,  the  North  St.  Cross  farm  was  free.  That 
bad  nothing  whatever  to  do  with  any  allotment;  but  the 
contract  is  for  the  sale  of  the  tithes  of  the  allotment : 
both  parties,  as  it  is  said,  then  thinking,  that  the  tithes 
of  the  allotment  remained  in  the  BlachfordCsy  although 
the  tithes  of  St.  Cross  farm  or  part  of  St.  Cross  farm 
might  belong  to  somebody  else. 


1842. 


Blachford 

V. 

KlRK- 

PITRICK, 


It  is  said  that  the  case  of  Steele  v.  Manns  (a)  was  de- 
cided after  the  date  of  the  contract,  and  after  the  nego- 
tiation between  these  parties,  and  that  there  was  some 
new  law  propounded.  I  do  not  think  it  was.  It  was 
clear  law  that  the  tithes  of  an  allotment  follow  the  fate 
of  the  tithes  of  the  land  in  respect  of  which  the  allot- 
ment is  made,  unless  there  be  some  special  circum- 
stances. 


Then  it  is  said  there  are  some  special  circumstances 
here.  The  right  of  the  Blachfords  to  the  tithes  and  the 
right  of  common  of  the  persons  who  were  entitled  to 
the  old  tenement  named  Carisbrooke^  extended  over 
three  different  parishes,  and  certain  extra-parochial 
places.  It  might  therefore  have  happened,  that  the 
allotment  was  not  made  in  the  parish  of  Carisbrookey 
where  the  old  tenement  was,  but  might  have  been  made 
in  other  parishes,  or  in  the  extra- parochial  place.  It  is 
stated,  however,  in  answer,  that  it  appears  the  allot- 
ment was  made  in  the  parish  of  Carisbrooke,  I  must, 
however,  say  it  appears  to  me,  that  if  the  party  in- 
tended to  rely  on  these  circumstances,  they  ought  to  have 
been  brought  forward  in  a  manner  more  distinctly  than 
has  been  done.  I  will  not  presume  to  say  what  was  the 
real  state  of  this  tide,  but  this  I  think  I  must  state,  that 

if 


Vol.  VI. 


(a)  SBarn.^  Ald,22. 
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ir  it  did  appear  to  the  Court  that  there  the  vendor  had 
no  title  at  the  time  this  contract  was  entered  into,  and 
the  matter  being  left,  by  the  acquiescence  of  both 
parties,  as  it  certainly  must  have  been,  in  the  same  state, 
the  money  being  in  the  hands  of  the  purchasers,  and  the 
legal  estate,  such  as  it  was,  in  the  hands  of  the  sellers, 
this  Court  would  not,  knowing  there  was  a  bad  title, 
order  a  conveyance  to  be  made  and  accepted. 


I  think  the  best  course  I  can  pursue  upon  it  is  this 
take  it  for  granted  at  this  moment,  that  the  Plainti 
suppose  they  can  make  out  that  in  the  year  1819  a 
title  could  have  been  made.     If  a  good  title  could  ha 
been  made  at  that  time,  then  I  think  all  the  rest 
proved  here,  and  that  there  ought  to  be  a  payment 
money  and  conveyance ;  but  if  it  should  turn  out 
in  the  year  1819  a  good  title  could  not  have  been  ma 
I  do  not  know  what  would  be  the  effect  of  the  len 
of  time  that  has  since  elapsed.     Whether  a  good  ti 
could  have  been  made  at  the  time  when  that  abs 
Vftxs  examined  by  these  parties,  is  the  question.    I  thL 
there  ought  to  be  a  reference  to  ascertain  whether 
good  title  could  be  made  in  1819,  if  the  Plaintiffs 
sire  or  are  willing  to  take  it,  rather  than  have  the 
dismissed.     If  the  bill  is  to  be  dismissed,  it  ought  to 
dismissed  without  costs. 


.^e 


ik 
a 

ill 


Declare  that   there  was  a  binding  contract,   wh 
ought  to  be  performed,  if  a  good  title  could  have  hi 
made  on  the  18  th  of  June  1819,  and  refer  it  to 
Master  to  ascertain  that  fact. 


:h 
n 
e 
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MATTHEWS  v.  BRISE.  *    March  n. 

f     *^  E  Defendant  Brise  was  the  sole  executor  and  Where  a  tnis- 

t^rustee  under  the  will  of  the  testator,  who  died  in  money  in  his 

183 -t..      The  Defendant,  in  1839,  realised  part  of  the  hands  which 

esta.te  of  the  testator,  which  he  deposited  with  a  banker,  rfsed  to  lay 

Ta^     Defendant,   who   by  the  will  was  empowered  to  °"i^,l"S^®. 
•  ...  pubhc  funds 

rav^t^^  this  sum  in  parliamentary  stocks  or  public  funds  or  on  real 

^f     Great   Britain,  or   on  real  securities  in  England,  JuSlp^nd. 
^^»  previous   to  receiving    the   money,  entered  into  mg  the  neces- 
^^^ngements  for  lending  a  portion   of  it  on   a  mort-  completing  a 

8^^  security.    In   order   to   make  the  money   profit-  contemplated 
aVvi     ...  •  r  mortgage 

^^e  in  the  meantime,  he  directed  the  investment  of  secunty,  in 

^^OOL  io  Exchequer  bills.      This  investment  was  ac-  investing  the 
^^  ^  money  m  ex- 

^^rdingly  made  on  the  4th  of  March  1840,  by  Messrs.  chequer  bills. 
Wakefield,  who  were  brokers,    but  acted  in  some  re-  prop^iy^in! 
^pects  as  bankers,  and  had  to  some  extent  enjoyed  the  vested  trust 
^^nfidence  of  the  testator  in  his  lifetime.     The  Exche-  Sequer  bill^ 

^uer   bills  were  left,  undistinguished '  from   others,  in  ^^^ "®  '®ft 
^I      ,       .      ^-,  Txr  #    y.  » ,  them  in  the 

^he  hands  of  Messrs.  Wakefield.  hands  of  a 

broker;  upon 
.  a  roisapplica- 

Various  delays  occurred  m  the  perfecting  the  mort-  tionotthem 

j^age,  and  before  it  was  completed,  and  in  April  1841,  j^^jj  \^l^     * 

^]Messrs.  Wak^ld  became  bankrupts,  when  it  was  dis-  the  trustee 

^covered  that  they  had  sold  4000/.,  part  of  the  Exchequer  jiable.  *^°*  ^ 

l)ills,  and  had  applied  the  produce  to  their  own  use.  ^  trustee 

*  was  em- 

powered to 

This  bill  was  filed  by  the  children  of  the  testator,  to  *"!^?' '"  ^|je 

"^  '         public  funds 

make  Mr.  Brise,  the  executor  and  trustee,  responsible  or  on  real 

r  security.  He 
^^^  had  in  his 
liands  a  sum,  which,  in  the  interval  between  receiving  and  investing  in  a  contem- 
plated real  security,  he  invested  in  exchequer  bills,  which  he  lefl  in  the  hands  of 
«  broker,  who  misapplied  them  :  Held,  that  the  trustee  was  liable  for  the  value  of 
«he  exchequer  bills  at  the  time  of  the  loss,  and  not  for  the  stock  which  the  money 
>vould  have  purchased. 

R  2 
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1843.        for  the  loss  which  had  occurred  by  the  failure  and  mis- 
^J][|j;^!^^     conduct  of  Messrs.  Wakefield. 


V. 

Brisb. 


The  cause  came  on  upon  bill  and  answer. 

Mr.  Pembertony  Mr.  G.  Turner^  and  Mr.  Ckandless, 
for  the  Plaintiffs. 

The  question  is  this:  was  the  Defendant  justified  in 
keeping  a  large  portion  of  the  trust  funds  invested  in 
Exchequer  bills  for  a  period  of  twelve  months,  in  the 
expectation  of  completing  a  mortgage  security?  The 
will  authorised  him  to  invest  in  parliamentary  stocks  or 
public  funds,  or  on  real  securities  in  his  name ;  but  the 
Defendant  had  no  authority  to  invest  in  Exchequer  bills. 
He  made  no  investment  authorised  by  the  power,  and, 
therefore,  he  is  liable  to  replace  the  stock  which  might 
have  been  purchased  with  the  money. 

Again,  supposing  him  justified  in  investing  the  money 
for  a  temporary  purpose  in  Exchequer  bills,  still  he 
acted  without  due  care  in  allowing  them  to  remain  in 
the  custody  and  power  of  another  person ;  and  without 
taking  care  to  have  them  distinguished  from  other  Ex- 
chequer bills  in  the  possession  of  the  brokers.  In  Clough 
V.  Bond{a)y  Lord  Cottenham  says  — "  It  will  be  found  to 
be  the  result  of  all  the  best  authorities  upon  the  subject, 
that,  although  a  personal  representative,  acting  strictly 
within  the  line  of  his  duty,  and  exercising  reasonable 
care  and  diligence,  will  not  be  responsible  for  the 
failure  or  depreciation  of  the  fund  in  which  any  part 
of  the  estate  may  be  invested,  or  for  the  insolvency  or 
misconduct  of  any  person  who  may  have  possessed  it, 
yet,  i^that  line  of  duty  be  not  strictly  pursued,  and  any 
part  of  the  property  be  invested  by  such  personal  re- 
presentative 

(a)  3  Mylne  &  0.496. 
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preventative  in  funds  or  upon  securities  not  authorised, 
®^  V>e  put  within  the  control  of  persons  who  ought  not 
^  be  intrusted  with  it,  and  a  loss  be  thereby  eventually 
^^stained,  such  personal  representative  will  be  liable  to 
iiiake  it  good,  however  unexpected  the  result,  however 
little  likely  to  arise  from  the  course  adopted,  and  however 
free  such  conduct  may  have  been  from  any  improper  mo- 
tive."   And,  after  referring  to  the  cases  of  unauthorised 
securities,  his  Lordship  adds  (a),  ^*  So,  when  the  loss 
arises  from  the  dishonesty  or  failure  of  any  one  to  whom 
the  possession  of  part  of  the  estate  has  been  entrusted. 
Necessity,  which  includes  the  regular  course  of  business 
in  administering  the  property,  will,  in  equity,  exonerate 
the  personal  representative.     But  if,  without  such  ne- 
cessity,  he   be   instrumental   in  giving  to  the  person 
failing,  possession  of  any  part  of  the  property,  he  will  be 
liable,  although  the  person  possessing  it  be  a  co-execu- 
tor or  co-administrator ;  Laiigford  v.  Gascqt/ne  (J),  Ijord 
Shipbrooh  v.  Lord  Hinchinbrook  (c).   Underwood  v.  Ste^ 
vens.""  (d) 


184S. 


Matthews 
Brisb. 


The  Defendant  is,  therefore,  liable  to  replace  the 
stock  which  would  have  been  purchased  with  the  money 
lost  by  the  failure  of  the  brokers.  They  also  cited 
Hanbwry  v.  Kirkland.  {e) 


Mr.  Kinderdey  and  Mr.  Phillips^  for  the  Defendant. 

The  Defendant  had  the  power  of  investing  in  real 
securities ;  some  delay  must  necessarily  occur  in  com- 
pleting a  mortgage  transaction  ;  and  the  question  is, 
what  was  to  be  done  with  the  money  intended  to  be 
invested  in  the  interval  ?     Was  it  to   lie   idle  at  the 

banker^s  ? 


(a)  Page  497. 

{fi)  11  Vet.3Z3. 

(c)  11  Kef.  252.  and  16  Fipf.477. 
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id)  1  Mer.7l2. 
(e)  3  Sim.  265. 
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banker's  ?  Would  it  have  been  prudent  to  have  invested 
it  in  the  funds,  incurring  the  double  expense  of  invest- 
ing  and  selling  out,  and  running  the  risk  of  a  fall  in  the 
price  of  stocks,  or  was  it  not  more  proper  and  prudent 
to  invest  the  amount  in  the  least  fluctuating  of  govern- 
ment securities  ? 


If  the  money  had  been  left  in  the  hands  of  the 
bankers,  the  Defendant  would  have  incurred  no  liability. 
Is  the  case  to  be  dealt  with  differently,  because  the  De- 
fendant invested  the  money  in  a  better,  viz.  a  govern- 
ment, security?  The  Defendant  would  have  been  jus- 
tified in  paying  the  money  into  the  bankers  generally 
and  unmarked  ,why  is  he  not  equally  justified  in  placing 
in  the  same  way,  the  exchequer  bills  in  the  possession  of 
a  banker  or  broker  both  for  safe  custody,  and  to  receive 
the  interest  and  exchange  the  bills  when  paid  oSi 

« 
In  all  cases  of  this  description  the  question  is,  whether 

the  trustee   has   used  the  ordinary  degree  of  caution 

and  prudence  which  he  would  exercise  in  his  own  case^ 

and  in  respect  to  his  own  property.     In  Ex  parte  Bel' 

chier  (a),  Lord  Hardwicke  says,  "  where  trustees  act  by 

other  hands,  either  from  necessity,  or  conformable  to 

the  common  usage  of  mankind,  they  are  not  answerable 

for  losses.     There  are  two  sorts  of  necessities;  first, 

legal  necessity;   second,   moral  necessity.     As  to   the 

first :  a  distinction  prevails  &c. ;  second,  moral  necessity, 

from  the  usage  of  mankind,  if  a  trustee  acts  as  prudently 

for  the  trust  as  for  himself,  and  according  to  the  usage 

of  business.     If  a  trustee  appoints  rents  to  be  paid  to  a 

banker  at  that  time  in  credit,  and  the  banker  afterwards 

breaks,  the  trustee  is  not  answerable." 


So 


(a)  Ambler^  218. 
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So  in  Bacon  v.  Bacon  (a),  where  one  executor  re- 
mitted to  another  a  sum  of  money  for  payment  of  the 
testator's  debts  which  he  misapplied,  Lord  Jjoughborough 
thought  the  former  not  liable ;  he  said  (6),  '^  If  the  busi- 
ness was  transacted  in  the  ordinary  manner,  unless  there 
was  some  circumstance  to  awaken  suspicion,  surely  the 
allowance  is  fair.'' 


184S. 


Matthews 
Brisk. 


If  the  Defendant  is  liable,  he  is  answerable  only  for 

t&e  money,  and  not  for  the  stock.     There  was  no  selU 

^g  out  of  stock,  and  no  breach  of  trust  committed  by 

^e  purchase  of  the  exchequer  bills.     The  de&ult,  if 

^tiy,   must  be  taken  as  at  the  last  proper  investment, 

hen  the  trust  property  consisted  of  money. 


The  Master  of  the  Rolls  without  hearing  a  reply 
:  —  Cases  of  this  kind  are  certainly  very  painful. 
n  this  particular  case,  the  Defendant  acted  throughout, 
B^ith  an  anxiety  to  do  that  which  was  best  for  his  cestuis 
trust.      It  has  not  been  attempted  to  throw  the 
lightest  imputation  upon  him;   and,  however  unfor- 
unate  the  issue  of  this  matter  may  be,  he  has  the  con- 
lation  that  he  goes  out  of  Court  with  his  character 
rfect,  and  his  honour  unimpeached. 


The  Defendant  was  the  trustee  for  the  Plaintiffs.     A 

sum  of  money  to  the  amount  of  6000/.  came  into  his 

hands,  a  portion  of  which  he  thought  it  would  be  most 

beneficial  to  the  family  to  lay  out  on  mortgage  security. 

This  was  entirely  within   his  power.     The  mortgage 

security  could  not  of  course  be  perfected  without  some 

delay,  for  it  was  obviously  necessary,  in  a  prudent  and 

proper  management  of  the  business,  that  some  things 

should  ^ 


(a)  5  K«.331. 


(6)  Page  3J4. 
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should  be  done  before  it  could  be  safely  completed. 
Pending  the  interval,  the  Defendant  laid  out  a  consider- 
able portion  of  the  money  in  the  purchase  of  exchequer 
bills.  This  investment  was  of  such  a  nature  that  it 
might  be  converted  into  money  at  any  time,  and  during 
the  time  which  must  necessarily  elapse,  that  is,  from  the 
period  when  the  money  was  lying  dead  in  the  hands  of 
the  bankers,  down  to  the  time  when  it  would  become 
fruitful  upon  the  mortgage,  it  would  by  these  means 
make  some  interest  for  the  benefit  of  the  family. 


I  am  of  opinion,  under  these  circumstances,  that  the 
Defendant  was  very  well  justified  in  laying  out  the 
money  in  Exchequer  bills  during  that  interval.  He, 
however,  unfortunately  left  them  entirely  under  the  con- 
trol of  other  parties,  and  intrusted  to  them  the  posses- 
sion.  Instead  of  securing  them  in  the  ordinary  mode^ 
he  permitted  them  to  remain  undistinguished  in  the 
hands  of  brokers,  who,  in  some  respects,  acted  as 
bankers,  who  held  them  and  had  the  absolute  power  of 
disposing  of  them ;  was  it  right,  or  is  it  to  be  justified, 
that  a  trustee  should  leave  such  securities  as  Exchequer 
bills  in  the  hands  of  a  banker  or  broker,  who  acquires  the 
power  of  disposing  of  them  as  he  may  think  fit  ?  Was 
it  not  transferring  to  those  persons  that  irust  and  confi- 
dence for  which  he  was  answerable?  It  is  said,  that 
this  was  just  the  same  thing,  as  if  the  Defendant  had 
left  a  balance  in  the  hands  of  the  bankers.  It  is  to  be 
observed,  however,  that  he  did  not  do  so,  and  I  don't 
think  that  it  is  necessary  on  this  occasion  to  consider 
how  long  a  trustee  may  keep  money  which  he  is  desirous 
to  employ  for  a  particular  purpose  in  the  hands  of  a 
banker.  When  the  Defendant  had  purchased  Exchequer 
bills,  he  might  have  kept  them  perfectly  safe,  either  in 
his  own  hands,  or  he  might  even  have  kept  them  in  the 
hands  of  those  persons,  distinguishing  them,  however, 

from 
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from  the  other  property  they  had;  and  though  they 
would  still  be  liable  to  loss  by  fraud  or  embezzlement, 
still  they  would  have  been  free  from  that  species  of  mis- 
application  which  was  resorted  to  upon  the  present  oc- 
casioo. 


184S. 
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It  seems  to  me  to  be  a  case  of  very  great  hardship ; 
and  it;  is  impossible  to  feel  any  thing  but  regret  at  the 
loss  ^^liich  falls  upon  this  gentleman ;  but  it  would  be  a 
great^T  regret  if  the  loss  were  to  fall  upon  those  depend- 
^S  ^3pon  his  vigilance  and  care  for  their  protection. 
The  Defendant  has  made  himself  liable,  because  he 
omitted  to  take  due  and  proper  precaution  for  the  pro- 
^^ction  of  the  fund.  Having  omitted  to  take  it,  and 
leaving  transferred  the  confidence  which  was  vested  in 
himself  to  other  persons  of  his  own  appointment,  for 
^uose  conduct,  it  appears  to  me,  he  is  personally  answer- 
^ble,  I  think  I  am  bound  to  decree  in  favour  of  the 
^iaintiffs  in  this  case;  and  this  gentleman  must  make 
S^^d    the  money,  and  must  also  pay  the  costs  of  this 


le  Defendant  was  charged  with  the  value  at  the 
"®*^  Wniptcy  of  the  4000/.  Exchequer  bills,  with  interest 


the: 


son  at  4  per  cent. 
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T 


HIS  was  a  suit  for  redemption. 


In  1830,  the  Plaintiff  mortgaged  some  property 
the  Defendant,  a  solicitor,  for  300/.;  and,  in  1836,  h» 
executed  to  him  a  further  charge,  for  a  sum  of  \¥A^^ 
part  of  which  consisted  of  a  bill  of  costs  due  from  th^ 


March  14,  15. 

A  mortgagee 
in  possession, 
hela  liable  for 
a  damage  oc- 
casioned by 
his  pulling 
down  two 
cottages  on 
the  property. 

Amort^ee  piaj^tiff  to  the  Defendant,  and  other  part  of  arrears 
in  possession      ^  . 

willbeallowed  interest  and  money  paid. 

for  repairs 

necessary  for 

the  support  of      Default  having  been  made  in  payment  of  interest  o" 

the  property,      ,  •■»>..-,.  i 

and  for  doing    the  mortgage,   the  Defendant,  in  1838,  by  an  actio 

that  which  is    ^f  ejectment,  recovered  possession   of  the   mo; 
essenUal  for  •'  '  '^ 

the  protection  property. 

of  the  title  of 

the  mortgagor. 

Ifhehasgot         After  the  Defendant  had  taken  possession,  he  pull 
the  consent  of   ,  ^  ^^  ,  .  ,  , 

the  mortgagor  down  two  cottages  on    the^  premises   and   made  so; 

or  has  given      alterations, 
him  notice  in 
which  he  ac^ 
quiesces,  he 
may  be  al- 
lowed for 
money  laid 
out  in  increas- 
ing the  value 
of  the  pro- 
perty, but  he 

IS  not  justified  there  ouirht  to  be  a  taxation  of  so  much  of  the  Defe 

m  increasing  •     j  i 

the  value  of      ant  s  demand  as  consisted  of  professional  costs,  Wr^r^ 

imVoJemenu  ^-  ^^^«'«  («)  5  secondly,  that  the  mortgagee  was  li 
SO  as  to  crip- 
ple the  mort-  ,  ^      ,r  -  ^  .  r  ^    , 
gagor's  power                                     («^  2  F.  .J  CoL  {Exch.)  1 1 7. 

of  redemption. 

Mortgagee  in  possession,  claiming  upon  a  bill  for  redemption,  to  be  allowed  ■^'' 
substantial  repairs  and  lasting  improvement,  but  adducing  no  proof  of  any  ?»>*->^'' 
expenditure,  held  not  entitled  to  any  enquiry  on  the  subject. 


By  his  answer,  the  Defendant  stated  that  be  had  I 
out  300/.  in  substantial  repairs  and  lasting  impro 
ments  ;  but  of  this  no  evidence  was  given. 


Mr.  Chandlessy  for  the  Plaintiff,  contended,  first, 
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for   llie  damage  done  by  pulling  down  the  cottages, 
WV^gg-  V.  Denham;    and,    thirdly,   that  the   Defend- 
ant   ought  to  pay  the  costs  of  the  suit,  it  having  been 
<^<^<^3«ioned  by  his  improper  conduct  in  refusing  to  render 
accounts.      DetiUin  v.  Gale  (a),    Taylor  v.  Baker  (i), 
^^^^^vey  V.  Tehbutt  (c) ;  and  see  Wilson  v.  Cluer.  {d) 


184S. 


Sandon 

9. 

Hooper. 


ir.  Kindersley  and  Mr.  Stevens^-  for  the  Defendant, 
did  not  oppose  the  taxation,  but  contended  that  the 
Defendant  was  entitled  to  an  inquiry  as  to  the  sub- 
8tcfe-s:itial  repairs  and  lasting  improvements,  and  to  be 
allci^wed  the  amount;  and  that  the  Defendant  was  en- 
titJ.^^  to  the  costs  of  suit,  and  of  the  ejectment. 

'JH.T.  CAandlesSj  in  reply.  There  is  no  proof  of  any 
sixbstantial  repairs  or  lasting  improvements;  the  De- 
fexadanty  therefore,  is  not  entitled  to  any  inquiry. 

^T^e  Master  of  the  Rolls. 

't    is  objected  on  behalf  of  the  Plaintiff,  and  properly 

^Rje^ited,  that  so  far  as  the  sum  of  140/.  consists  of  the 

^^    of  costs,  which  is  payable  to  the  Defendant,  it  ought 

'^^y    to  stand  as  a  security  for  so  much  as  will  bet  pro- 

^^'^i^  due  upon  taxation.     That  is  not  disputed  by  the 

-^  ^"^ndant ;  it  has  been  very  properly  conceded  to  the 

^^  ^  ^tiff,  that  he  is  entitled  to  have  that  investigated. 


^^  the  year  1838,  the  Defendant  obtained  possession 

^      ^n  action  of  ejectment,  and  after  he  came  into  pos- 

ion,  he  pulled  down  two  of  the  cottages  which  were 

n  the  prembes,  and  he  says,  in  his  answer,  that  he 

out  a  considerable  sum  of  money,  to  the  amount  of 

about 

(a)  7  Fes.  585.  (c)  1  Jac.  f  W,  197. 

\h)  Dttfde/1,7},  id)  4  Beavan,  214. 
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about  SOO/.9  for  repairs  and  substantial  improvements, 
which  he  alleges  were  done  with  the  privity  and  know- 
ledge of  the  Plaintiff.  First,  with  respect  to  the  di- 
lapidations, they  are  proved  ;  and  there  is  not  an  attempt 
made  in  evidence  for  the  purpose  of  shewing  that  it  was 
proper.  I  am  therefore  of  opinion,  that  the  Plaintiff 
is  entitled  to  an  account  of  any  loss  occasioned  by 
pulling  down  those  houses. 


The  next  question  is,  whether  the  Plaintiff  is  entitled 
to  any  thing  for  the  improvements  which  he  alleges  to 
have  been  made.  With  respect  to  what  a  mortgagee 
in  possession  may  do  with  the  mortgaged  property, 
several  cases  have  occurred  at  different  times,  shewing 
what  he  ought,  and  to  some  considerable  extent,  what 
he  ought  not  to  do.  Such  repairs  as  are  necessary  for 
the  support  of  the  property  he  will  be  allowed  for.  He 
will  not  only  be  allowed  for  repairs,  but  he  will  be 
also  allowed  for  doing  that  which  is  essential  for  the 
protection  of  the  title  of  the  mortgagor.  Further,  if  he 
has  got  the  consent  of  the  mortgagor,  or  has  given  him 
notice,  in  which  he  acquiesces,  then  he  may  be  allowed 
for  sums  of  money  which  are  laid  out  in  increasing  the 
value  of  the  property ;  but  he  has  no  right  to  lay  out 
money  in  what  he  calls  increasing  the  value  of  the  pro- 
perty, which  may  be  done  in  such  a  way  as  to  make  it 
utterly  impossible  for  the  mortgagor,  with  his  means, 
ever  to  redeem  ;  this  is  what  has  been  termed,  improving 
a  mortgagor  out  of  his  estate — an  expression  which  has 
been  used  both  in  this  argument,  and  on  former  oc- 
casions. The  mortgagee  has  not  a  right  to  make  it 
more  expensive  for  the  mortgagor  to  redeem  than  may 
be  required  for  the  purpose  of  keeping  the  property 
in  a  proper  state  of  repair,  and  for  protecting  the  title  to 
the  property. 

Now, 
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^ow,  in  this  case,  it  has  also  to  be  considered,  whether 

it   is  a  matter  of  course  to  direct  an  inquiry  whether 

any  money  has  been  laid  out  in  lasting  improvements* 

Many  such   inquiries  have   been   directed  where   the 

iact  of  any  money  having  been  laid  out  has  been  proved 

and  brought  to  the  attention  of  the  Court.     I  quite  agree 

witli  the  argument  that  has  been  used  on  this  occasion, 

that   it  was  not  necessary  for  the  Defendant  to  prove 

the  items  of  sums  of  money  laid  out  in  the  permanent 

improvements  alleged  to  have  been  made ;  but,  in  this 

^"se,    there  is,  as  to  that,  a  total  absence  of  all  evidence 

whatever.      There    is   evidence,   on   the   part   of   the 

Plaintiff*,  to  shew  that  what  was  done  deteriorated  the 

property,  and  there  is  not  one  word  in  evidence,  on  the 

part  of  the  Defendant,  in  support  of  his  allegation,  that 

oe    has  laid  out  any  money  for  lasting  improvements, 

or  tha.t  any  thing  he  did  was  done  with  the  privity,  con- 

*^'^^>    or  knowledge  of  the  Plaintiff*.     In  the  absence  of 

^>1  proof,  it  is  not  at  all  within  my  authority  to  direct 

^     inquiry  to  enable  him  to  supply  that  in  the  Master's 

oftioe,  which  he   has   already   had   an   opportunity  of 

doiog^  (a)     He  may  have  done  something  towards  the 

^Improvement  of  the  estate;  and  if  he  had  entered  into 

^^y  general  proof  without  going  into  the  items,  it  is  very 

probable  that  the  proof  might  have  been  such  as  would 

U^Ve  induced  the  Court  to  direct  an  inquiry  upon  the 

subject;  but  there  is  no  such  proof  brought  forward. 
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Another  point  has  been  raised  in  this  case  as  to  the 

refusal  of  the  Defendant  to  account.     To  excuse  his 

refusal,   the   Defendant   alleges   that   he   was  under  a 

mistake  as  to  the  party  on  whose  behalf  the  application 

was  made;  but   I  think  the  circumstances  sufficiently 

shew  there  was  no  mistake. 

Under 

(flf)  Sec  Marien  v.  IV/nchcio,  Ct\  ^  Ph.  257. 
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Under  these  circumstances  I  shall  direct  no  inquL 
as  to  lasting  improvements :   I   think  the  PlaintiflT 
entitled  to  an  inquiry,  as  to  the  loss  sustained  in 
sequence  of  pulling  down  the  cottages :   he  is  eoti 
to  a  taxation  of  the  bill  of  costs,  which  formed  pare 
the  consideration  for  the  further  charge;  and,  consiil 
ing  the  course  the  Defendant  has  taken,  I  think  he 
liable  to  pay  some  of  the  costs  of  this  suit.     I  cann 
however,  take  it  for  granted,  that  this  suit  would  n 
have  occurred  if  the  estate  had  not  been  dealt  with 
it  appears  to  have  been ;  I  cannot  therefore  say,  that  t 
Plaintiff  is  to  be  excused  from  the  whole  costs  of 
suit  up  to  the  hearing.     I  think  the  Plaintiff  must 
the  costs,  except  those  which  relate  to  the  claim  fi 
lasting  improvements, — those  relating  to  the  Plaintitt' 
claim  for  compensation  for  the  dilapidations,  and  tho 
which  have  arisen  from  the  evidence,  which  the  Plaint, 
has  been  obliged  to  enter  into  for  the  purpose  of  she 
ing  the  refusal  to  account.     There  must  be  an  inqui 
taken  of  what  is  due  to  the  Defendant  for  principal  a. 
interest,  and  for  the  costs  payable  by  the  Plaintiff. 


IS 


if 


r 

'J 


Mr.  Kindersley  asked  for  the  costs  of  the  action 
ejectment. 


f 


The  Master  of  the  Rolls.     The  Plaintiff  is  entitl 
to  those  costs :  that  has  often  been  decided. 
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T^^     this  case,  an  infant  had  been  made  a  co-plaintiff  The  name  of  a 

'^vith  several  other  persons,   and   Mr.  Johnson  his  \^^^  yy^^^ 
father  had,  without  any  authority,  been  named  his  next  made  the  next 
A'ieric]  by  the  Plaintiff's  solicitor.     It  was  now  moved,  infant  Plain- 

^at;    the  bill   might  be  amended    by  striking  out  the  Ji^'^*!!!''".' 

®  -^  o  his  authority, 

'^■x^^  of  the  infiuit  by  Mr.  Johnson  his  next  friend,  or  ordered  to  be 
^y  stiriking  out  the  name  of  the  next  friend,  and  that  bu"^fberty 
t««    solicitor  might  exonerate  the  next  friend  from  any  was  given  to 

to  which  he  might  be  liable.  tiffs  ^o^amend 

by  naming  a 
new  next 

e  Plaintiffs  and  the  next  friend  had  already  been  friend. 

red  to  pay  the  costs  of  the  Defendants  of  some  in-  j.  ^.j.J^  ^^^ 

utory   application,    and   subpasnas   for   costs    had  next  friend  in 

such  a  case  as 


regards  the 
Defendant. 


r.  Kindersley  in  support  of  the  motion. 


r.  Selwyuj  for  some  of  the  Defendants,  asked,  that 

1*^  ^iny  order  which  might  be  made,  the  Defendants' 

**^^^^^rest  might  be  protected  as  regarded  the  costs ;  and 

^*^^^:^  that  there  might  be  no  further  delay  in  bringing 

^^^^     suit  to  a  hearing. 


^5. 


[r.  Parsons,  for  the  solicitor,  objected  to  the  form  of 
^  ^^  notice  of  motion,  and  contended  what  was  proposed 
be  done  could  not  be  considered  an  amendment, 
insisted  that  Mr.  Johnson  had,  after  knowledge  of 
being  named  next  friend,  acquiesced  in  and  sanc- 
ued  the  proceeding.      That  the  infant  was  a  proper 
^^^Tson  to  be  made  a  Co-plaintiff,  and  ought  not  to  have 

been 
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been  made  a  Defendant ;  and  in  Hosking  ▼•  NichoBs  ( 
extra  costs,  occasioned  by  an  infant  being  made  a 
fendant  who  ought  to  have  been  made  a  Plaintifl^  wi 
not  allowed.     Wilson  v.  Wilson  {b)  was  also  cited. 

The  Master  of  the  Rolls. 

The  objections   made  to   this  application  are,   fir-, 
that  it  is  wrong  in  point  of  form,  that  it  is  not  the  us 
simple  application  to  strike  out  a  name  from  the  reco 
but  an   application  to  amend   by  striking  it  out; 
tt^ough  perhaps  it  is  not  strictly  an  amendment  in 
sense  in  which  the  word  has  been  used  in  the  argum^ 
for  the  respondent,  still  I  do  not  think  tliat  this  obj 
tion  can  prevail. 


It  is  then  said,  that  the  infant  was  a  proper  part3r     to 
be  a  Co-plaintiff,  and   that   his   father  was   the  orm<^t 
proper  person  to  be  his  next  friend  and  guardian.    X^V^is 
I  will  assume,  still  the  solicitor  ought  to  have  appl  S^  ^ 
to  the  father  in  the  first  instance  for  his  consent,    ca.'nd 
ought  not  to  have  relied,  as  he  seems  to  have  done^       oi^ 
the  representations  and  instructions  of  other  persons. 
Where  the  interest  of  a  person  is  such  that  be  ou^ 
to  be  a  Co-plaintiff  on  the  record,  and  being  appli 
to,  refuses  to  join  in  the  suit,  and  in  consequence 
such  refusal  he  is  made  a  Defendant,  whereby  additioi 
and  unnecessary  costs  are  thereby  occasioned,  it  is 
very  proper  subject  for  consideration,  at  the  hearing 
whether   he   shall   be  allowed   those   additional  cost&^ 
That  I  understand  was  the  question  raised  before  Vice 
Chancellor  Knight  Bruce  in  the  case  which  has   beei^ 
referred  to.     But  because  it  is  convenient  to  the  otheu 
Plaintiffs  that  another  person  should  be  joined   witlr* 
them   on   the   record,    can   it  be  for   a   moment  con-^ 

tended,^ 

\a)  1  You.  4-  Col,  (C.  C.)  478.  {b)  1  Jac.  <J  W.  457. 


^, 
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^nd^,  that  any  party  whatever  has  a  right  to  use  the 
^^nc^^  of  that  other  person  without  his  authority  or 
^S^icist  his  consent,  and  thereby  expose  him  to  the 
'^^Ic  of  being  subjected  to  the  costs  of  the  suit  ?  It 
^^^^Id  not  be  contended   for  a   moment.      Precarious 

• 

**^^^ed  would  the  situation  of  every  man  in  this  country 
[^^s  if  he  could,  in  a  case  in  which  other  persons  thought 
^^  ^ight  and  convenient  to  join  him  in  the  suit,  be  made 
^*-^V>]ect  to  all  the  costs,  in  case  of  the  failure  of  the  suit. 


The  question  is,  therefore,  to  be  considered  upon  its 
^^'^^rits.     Was  authority  given   by  Mr.  Johnson  to   the 
^^licitor  to  file   this  bill,  and  if  not,  has   there  been 
^Uch  subsequent  acquiescence  in  the  proceedings  as  to 
Entitle  the  Court  to  say,  that  from  such  subsequent  sanc- 
tion an  authority  must  be  implied?     In  this  case,  it  is 
admitted   that   there  was  no   previous   authority,  and 
having  attended  to  the    affidavits  throughout,  I  think 
there  is  nothing  in  them  from  which  I  can  collect  that 
he  ever  acquiesced  in  the  use  of  his  name  as  a  party 
prosecuting   this    cause ;   under    these    circumstances, 
without  interfering  in  respect  of  this  infant,  I  think  that 
the  name  of  this  gentleman  as  next  friend  of  the  infant 
must   be  struck   out     The  other  Plaintiffs  may  then 
procure  another  next  friend  to  be  inserted.     This  will 
not  occasion  any  great  delay,  although  the  suit  cannot  be 
prosecuted  until  a  new  next  friend  has  been  appointed. 


Then  comes  the  question,  what  is  to  be  done  with 
regard  to  the  costs.  Now  I  think  that  there  are  prece- 
dents in  similar  cases  which  I  will  look  at  before  I  make 
any  order  as  to  the  costs,  in  order  that  I  may  make  an 
order  in  this  case,  as  nearly  as  circumstances  will  allow 
me,  in  conformity  with  the  former  orders.  The  Court 
has  been  obliged  in  the  confidence  it  must  place  in 
solicitors  to  assume  that  there  has  been  no  ill  practice, 
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and  the  consequence  has  been,  that  the  Defendants  have 
been  held  entitled  to  be  protected ;  the  Court  in  more 
than  one  case  has  said,  that  when  a  party  who  has  been 
made  a  Plaintiff  without  his  authority,  afterwards  pro- 
cures his  name  to  be  struck  out  from  the  record,  he  shall 
still  as  against  the  Defendants  remain  responsible  for 
what  has  happened,  (a)  I  wish  to  see  the  orders  before 
I  determine  what  ought  to  be  done  about  the  costs. 

Mr.  Kindersley.  Should  the  form  of  the  order  be 
such  as  to  leave  Mr.  Johnson  under  his  present  liabili^ 
to  the  Defendants  ? 

The  Master  of  the  Rolls. 


That  is  one  of  the  points  as  to  which  I  wish  to  see 
what  has  been  done  in  former  cases. 

(a)  See  Wade  v.  Statdey^  U.^W.  674.  and  Hood  v.  Pmipt, 
anti,  176. 


EXTBAOT  FROM  THE  ORDEB. 


Order  the  name  of  NLr.  Johnson  to  he  struck  out.  Let  the  Plain- 
tiffs  have  liberty  within  a  fortnight  to  amend,  by  inserting  the  name 
of  H,  G,  W.  as  next  friend  of  the  infant.  Order  the  solicitor  to 
pay  to  Mr.  Johnson  all  such  costs  as  have  been  occasioned  by  bis 
being  named  next  friend,  (including  his  costs  of  this  application)  and 
to  pay  the  Defendants  the  costs  of  this  application. 


Afarch  16. 


LOPEZ  V.  DEACON. 


TN  1814,  the  father  of  the  Plaintiff  and  certain  other 
■*■  parties,  by  their  tin  bounders  and  setters,  granted 
to  William  Smith  Amies^  as  the  agent  of  the  Defendant 

Deacon^ 


An  admission 
of  the  posses- 
sion by  an 
agent  on 
behalf  of  the 
Defendant 
and  other 

persons  who  are  not  parties  to  the  cause,  of  documents  relating  to  the  matters  in 
question,  does  not  entitle  the  Plaintiff  to  an  order  for  their  production. 
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Deacon,  and  of  other  persons  his  co-adventurers,  the        1843. 

Tight  of  working  tin  mines  within  certain  boundsy  ren- 
dering by  way  of  royalty  one-twentieth  of  the  tin  risen, 
clear  of  costs* 

The  bill  in  this  case  was  filed  by  the  representative 
o{  Lopez  alone  against  the  Defendant  Deacon,  and  against 
the  co-grantors  for  an  account  of  the  dues,  but  it  did 
not  make  the  other  co-adventurers  parties. 

The  Defendant  Deacon  by  his  answer  stated,  that  the 

original  <<  sett"  was  in  the  hands  of  the  bankers  of 

Iiimself  and  his  co-adventurers,  and  had  been  deposited 

ly  him  and  his  co-adventurers  jointly ;  and  he  admitted 

mhat  certain  documents  were  in  the  possession  of  the 

^^aptain  of  the  mine,  but  he  stated  that  they  were  held 

%y  the  captain,  and  that  the  original  sett  or  licence  was 

wlIso  held  by  the  bankers  for  him  jointly  with  his  said 

^xv-adventurers,  and  the  same  ought  not  to  be  produced 

%n  the  absence  of  such  co-adventurers;   he  stated  the 

xianies  of  some,  and  gave  the  description  of  others  of  his 

^30-adventurers,  and  insisted  they  were  necessary  parties 

9x>  the  suit. 

A  motion  was  now  made,  that  the  Defendant  might 
produce  the  documents. 

Mr.  Pemberton  and  Mr.  Shapter,  in  support  of  the 
motion. 

The  lessor  has  a  clear  title  to  the  inspection  of  these 
documents,  in  order  to  ascertain  the  extent  of  his  rights. 

The  production  of  the  documents  is  a  mode  of  obtain- 
ing the  discovery  of  the  matters,  much  less  expensive 
than  that  which  results  from  requiring  them  to  be  set  out 
at  length  in  the  answer.  A  statement  by  a  Defendant 
that  papers  are  in  the  joint  possession  of  himself  and  other 
persons,  is  not  a  sufficient  excuse  for  his  not  setting  out 

S  2  the 
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the  contents^  .unless  he  shews  that  he  has  used  his  best 
endeavours  to  set  them  forth,  and  that  it  is  practically 
r.  impossible  for  him  so  to  do,  Stuart  \.  Lord  Bute  {a)^ 

Taylor  v.  Rundell,  (b)  If,  therefore,  the  Defendant  is 
bound  to  discover  these  matters  by  answer,  he  is  equally 
bound  to  give  the  same  discovery  by  their  production. 

Mr.  G.  Turner  and  Mr.  Neate^  contrd. 

The  right  to  the  production  of  documents  dependss 
on  principles  quite  different  from  those  which  regulate 
questions  of  the  sufRciency  or  insufficiency  of  an  answer. 
To  entitle  a  Plaintiff  to  the  production  of  documents, 
you  must  have  a  clear  admission  of  the  Defendant  that* 
they  are  in  his  possession,  and  also  of  his  exclusive 
right  to  them.     You  cannot  order  A.  to  produce  docu* 
ments  in  the  joint  possession  of  himself  and  B.y  nor  can 
you,  in  the  absence  of  jB.,  order  A.  to  produce  docu- 
ments in  which  B.  is  interested.     This  was  laid  down 
by  Lord  Cottenham  in  Murray  v.  Walter  (c),  where  the 
Defendant,  by  his  answer,  stated,  that  certain  books  re- 
lating to  a  concern  in  which  the  Plafntiff  claimed  to  be 
a  partner  with  the  Defendant,  were  in  the  possession  of 
the  treasurer  of  the  concern,  on  behalf  of  the  several 
shareholders  in  it,  many  of  whom  were  not  parties  to 
the  suit     It  was  held  that  the  Defendant  could  not  be 
ordered  to  produce  the  books  in  question.     Liord  Cot* 
tenham  said  (d\  ^^  The  only  order  which  could  possibly 
be  made,  would  be  an  order  against  that  Defendant 
who  has  made  this  admission ;  but  to  order  him  to  pro- 
duce these  documents,  would  be  contrary  to  what  I  have 
always  understood  to   be   the   practice  of  the  Court 
When  documents  are  stated  in  the  answer  to  be  in  the 

possession 

(a;  11  Smons^AA2,  and  12  Si-  (c)  Cr.  ^  P-*.  114. 

moniy  460.,  affirmed  by  the  Lord  {d)  lb,  124,  125. 

Chancellor,  March  1844. 

(b)  Cr,  4-  Ph.  104. ;  1  r.  4-  C«/. 
(C.  C.)  128.;  and  :  /V«7  222. 
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possession  of  A.^  B.  and  C,  you  cannot  order  tblEit  A. 
shall  produce  them,  and  that  for  the  best  possible 
reason,  namely,  that  he  could  not  produce  them."  Lord 
Cottenham  afierwards  added,  ^^  It  is  perfectly  true,  that 
if  documents  are  in  the  hands  of  an  agent,  the  principle 
of  the  Court  is,  that  the  possession  of  the  Defendant's 
agent,  is  the  possession  of  the  Defendant  against  whom 
the  order  is  made.  But  here  the  agent  is  the  agent 
not  only  for  the  Defendant  against  whom  the  order  is 
prayed,  but  also  for  other  Defendants.  The  Defendant 
against  whom  the  order  is  prayed,  has  not  the  pos- 
session of  the  documents  either  personally  or  through 
an  agent.  I  have  always  understood  the  rule  to  be  that, 
under  such  circumstances,  the  Court  would  not  make  an 
order  for  the  production." 


I84S. 


So  in  the  case  cited  of  Taylor  v.  Rundell^  Lord  Cot' 
tenham  said  (a),  ^<  It  is  true  that  the  rule  of  the  Court, 
adopted  from  necessity,  with  reference  to  the  production 
of  documents  is,  that  if  a  Defendant  has  a  joint  pos- 
session of  a  document  with  somebody  else  who  is  not 
before  the  Court,  the  Court  will  not  order  him  to  pro- 
duce it,  and  that  for  two  reasons :  one  is,  that  a  party 
will  not  be  ordered  to  do  that  which  he  cannot,  or  may 
not  be  able  to  do ;  the  other  is,  that  another  party  not 
present  has  an  interest  in  the  document,  which  the  Court 
cannot  deal  with." 

Mr.  PeniberioHj  in  reply,  referred  to   Walbum  v.  /«- 
gilby.  (i) 


The  Master  of  the  Rolls. 

If  this  were  a  case  of  a  lessor  filing  a  bill  ^against  one 
of  the  lessees,  who  being  the  sole  manager  of  tin  mines, 

for 

(a)  CV.  Sf  Ph.\\\.  {b)  1  Myl.  4*  K.  78,  79. 
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for  himself  and  other  co-adventurers,  had  possession  of 
the  documents,  either  by  himself  or  by  a  person  whom 
he  had  appointed  captain  of  the  mine,  or  the  agent  of 
himself  and  all  the  co-adventurers,  I  should  be  very 
much  disposed  to  think,  that  according  to  the  old  practice 
of  the  Court,  the  Plaintiff  would  be  entitled  to  an  order 
for  the  production  of  these  documents* 


I  do  not  think  that  the  case  is  so  stated  in  the  answer. 
What  is  stated  is,  that  there  are  other  persons  besides 
the  Defendant  who  are  interested  in  the  accounts,  and 
that  these  books  are  partly  in  the  possession  of  the  De« 
fendant,  and  partly  in  the  possession  of  another  person, 
who  is  appointed  on  the  behalf  of  himself  and  all  the 
other  co-adventurers.  That  may  be  an  evasion,  but  that 
is  the  effect  of  the  answer  as  I  understand  it. 

Lord  Coitenkam,  in  the  cases  cited,  states  distinctly 
that  you  cannot  order  the  production  of  papers  on  the 
admission  of  one  person,  if  other  persons  are  interested 
in  them.  I  cannot,  therefore,  in  the  face  of  those  de- 
cisions, make  an  order  for  the  production  of  these 
papers.  The  eifect  will  be  merely  to  increase  the  ex- 
pense of  the  suit ;  for,  in  one  of  two  ways,  the  contents 
of  these  papers  may  certainly  be  had.  The  Plaintiff 
may  either  make  all  the  persons  interested  parties  to 
the  suit,  or  he  may  press  the  Defendant  for  a  full  dis- 
covery of  the  contents  of  these  documents  by  his  answer. 
I  think  that,  if  the  power  of  the  Court  is  to  be  really  re- 
stricted in  the  way  that  is  alleged,  the  only  effect  will 
be  to  increase  the  expense  of  obtaining  that  discovery 
which  a  Plaintiff  is  entitled  to. 


I  cannot  make  the  order,  the  costs  must  be  costs  in 
the  cause. 
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HEWETT  V.  FOSTER.  March  ir. 

I^HE  testatrix,  Jane  Pinknet/,  being  entitled  to  a  sum  A  testatrix 

"^    of  2194/.  consols,  standing  in  the  names  of  two  ^^^  «ta^e'to 

ustees,  by  her  will,  dated  in  1835,  gave  and  appointed  ^-  and  B.^ 

nto   Daniel  Grigg  Hewett  and  Jokn  Foster^   all  her  jebts  and 

tocks,  &c.  and  personal  estate,  subject  to  the  payment  Jegac;e«»  "pon 
^,,,«  .  certain  trusts, 

if  her  debts,  occ,  upon  trust  to  mvest  on  government  and  she  ap- 

ecurities,  and  pay  the  dividends  to  Sarah  Hewtt  for  ^^^^^^ 
1  ife,  with  remainder  to  her  children  ;  and  she  appointed  cutor.  A. 
-^>.  G.  Hewett  alone  executor.  ^hich  the  tes. 

tatrix  had  a 
Xhe  testatrix  died  in  August  1835,  and  Hewett  alone  pointroent 

"Kziroved  the  will.    The  trustees,  in  whose  names  the  fund  Y^^*  trans- 

,.  r         t    .     .  1       .   .  n  ferred  into  the 

'as   standing,    transferred   U  mto  the  joint  names  of  names  of  ^1. 

and  Foster.     In  October  1835,  Hewett  "applied  f"^  ^'    f' 

'  '  "^  the  executor, 

Foster^  and  represented  to  him,  that  the  whole,  or  representing 
^ome  considerable  part  of  the  sum  of  2194/.  155.  8rf.,  gjcferable  part 
^^vould  be  required  for  the  purpose  of  discharging  the  of  the  fund 
'^^statrix's  debts,  and  funeral  and  testamentary  expenses,  to  pay  debto 
«i.nd  the  legacies  given  by  her  will ;  and  he  also  repre-  ?"^  legacies, 
seDtedy  that  it  had  been  the  testatrix's  intention  that  the  join  in  selling 

said  Bank  annuities  should  be  lent  to  him  D.  G.  Hewett;  """^  ^t*!  ^""'^^ 

'    promising  to 

and  he  stated  that  it  would  be  more  for  the  advantage  give  a  mort- 

of  the  parties  entitled  to  the  testatrix's  residuary  estate,  fof what  mirfit 

that  the  whole  of  the  sum  of  Bank  annuities  should  be  "<>t  be  wanted 

sold  at  one  and  the  same  time,  and  that  after  applying  a.  received 

so  much  of  the  proceeds  thereof  as  should  be  required  ^^®  whole,  but 

.      ■  *  applied  a  very 

for  that  purpose,  in  payment  of  the  debts,  funeral  and  inconsiderable 

testamentary  expenses  and  legacies,  the  residue  thereof  ment"/d^bt 

should  &c.    Held, 
that  B.  was 
liable  to  replace  so  much  of  the  stock  as  had  not  been  applied  in  payment  of  debts, 
&c^  and  to  account  for  the  dividends. 
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Hewbtt 

V, 
FOSTBR, 
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should  be  retained  by  him,  Daniel  G.  HewetU  upon  his 
giving  an  adequate  mortgage  security  for  the  same, 
which  he  undertook  to  do." 

Fo^er  thereupon  executed  a  power  of  attorney  to 
Heweiij  enabling  him  to  sell  out  the  stock.  Hewett  sold 
it  out,  and  received  the  produce,  amounting  to  2002^, 
and  after  applying  551.  in  payment  of  debts,  &C.,  he 
retained  the  remainder.  Hewett  afterwards  gave  a  se- 
curity io  Foster  for  1947/.,  being  the  surplus.  Hewett 
fell  into  difficulties,  and  the  securities  could  not  be 
realised. 

This  suit  was  instituted  by  the  children  of  Sarah 
Hewett,  to  make  the  trustees  liable  for  a  breach  of 
trust. 

Mr.  Pemberton  and  Mr.  Beavan,  for  the  Plaintiffs, 
asked  that  the  Defendants  Hewett  and  Foster  might  be 
declared  liable  to  make  good  the  stock. 

Mr.  Kindersley  and  Mr.  W.  H.  Clarke^  for  the  De- 
fendant Foster  contended,  that  the  executor  had  a  right, 
in  the  first  place,  to  possess  himself  of  all  the  assets, 
and  that  as  the  debts  and  legacies  of  the  testatrix  were 
charged  on  the  fund  in  question,  and  were  payable 
thereout  by  Hewett,  the  sole  executor,  Foster  was  jus- 
tified in  placing,  and  would  not  have  been  justified  in 
refusing  to  place,  the  fund  in  question  in  his  hands, 
to  be  administered  by  him.  That  if  Foster  were  re- 
sponsible at  all,  he  was  merely  liable  for  the  amount  of 
the  money,  and  not  to  replace  the  stock. 

Mr.  ChandlesSy  for  Hewett,  the  other  trustee. 


Mr.  Tkvells,  for  other  parties. 


T/ie 
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TTie  Master  of  the  Rolls  said  that  the  fund,  un- 
doubtedly formed  assets  for  payment  of  the  funeral 
expenses,  debts,  and  legacies  of  the  testatrix;  and  if  the 
exigency  of  the  case  demanded  its  application  thereto, 
and  .fJeaoett  had  required  it  to  be  transferred  to  him  for 
that  purpose,  this  might  have  been  a  sufficient  justifica- 
tion t.o  Foster  for  so  doing;  but  here  the  application 
made  to  Foster  by  Hewett  was,  that  after  payment  of 
the    debts,   &c«,   the   residue   should   be   lent  to  him, 


'Xliat  he  was  of  opinion,  that  Foster  was  answerable 
for  the  breach  of  trust,  for  so  much  as  had  not  been 
applied  in  payment  of  debts  or  legacies,  that  he  must, 
therefore,  be  decreed  to  replace  so  much  of  the  stock  as 
had  been  unnecessarily  sold  out,  must  account  for  the 
"iv^idends  from  the  death  of  the  tenant  for  life,  and  pay 
Ae  costs  of  this  suit. 


1843. 


Hewett 

V. 

Foster. 


PARKER  V.   YOUNG. 

'1    ^"ilS  was  a  creditor's  suit  for  the  administration  of 

^he  estate  of  John  Young  deceased.     A  reference 

\)e\n^    made  to  the  Master  to  take  the  usual  accounts, 

^^  ^iie  Defendant  Btdlpett  was  found  to  be  a  creditor  of 

vV*^  ^^tate  of  John  Young  to  the  amount  of  3094/.,  under 

iVie  following  circumstances : 

On  the  22d  of  January  1833,  letters  of  administra- 
f/on  of  the  personal  estate  of  James  Young  were  granted 
[0  bis  brother  John  Youngs  on  his  executing  to  the 

Ordinary 


March  ^\.  87. 


Where  no  pro- 
ceedings have 
been  taken 
to  put  an  ad- 
ministration 
bond  in  suit,  a 
sum  due  from 
the  adminis- 
trator at  his 
death  to 
the  estate  of 
the  intestate, 
U  not  a  spe- 
cialty debt. 
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Ordinary  an  administration  bond  in  the  form  direO! 
by  the  Statute  of  Distributions,  (a) 

The  clear  residue  belonged  to  John  Young  and  bii 
brother  William  Young  a  lunatic 

Johw  Young  collected  the  personal  estate  of  Jama 
rendered  an  account,  not  to  the  Ordinary  but  to  th 
Stamp  Office,  and  on  the  29th  of  May  18S9,  he  re 
tained  his  own  share  of  the  residue ;  he  died  largely  ic 
debted  to  the  estate  of  James  Young. 

On  the  11th  of  September  1841,  letters  of  adminb 
tration  of  the  estate  of  James  Young,  unadministered  b 
John,  were  granted  to  the  Defendant  BuUpett,  the  conr 
mittee  of  William  Young,  who  was  found  by  the  Mastc 
to  be  a  creditor  of  John  Young  to  the  amount  of  3000 
and  upwards,  the  amount  due  from  him  to  the  estate  < 
James  at  the  time  of  his  death. 


Under  these  circumstances  BullpeU  claimed  to  be 
specialty  creditor  to  this  amount,  alleging  that  the  coc 
ditions  of  the  bond  were  broken,  that  the  Ecclesiasdca 
Court  ought,  ex  debito  justitice,  to  order  that  the  bon 
be  attended  with  on  the  trial  of  an  action,  and  that  tb 
Ordinary  ought  to  be  considered  as  a  trustee  for  the  a» 
ministrator  de  bonis  non. 

Mr.  Pemberton  and  Mr.  Willcock,  for  BuUpetL 
Mr.  Wray  and  Mr.  Glasse,  contra. 


(a)  23  &  25  Car,%.  c.  10.  i.  1. 
The  conditions  of  the  bond  are 
first  to  make  and  exhibit  an  in- 
ventory, &c ;  secondly,  well  and 
truly  to  administer  according  to 
law;  thirdly,  to  make  a  true  ac- 


Tin 

count  of  the  administratioDy  anc 
pay  the  residue  to  the  person 
appointed  by  the  Court;  anc 
fourthly,  to  render  the  letters  < 
administration  if  a  will  shoul 
thereafter  appear. 
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Archbishop  of  Canterbury  v.  Tappen  (a),  The  Arch' 
of  Canterbury  v.  Robertson  (6),  The  Archbishop  of 
CStx^mterbury  v.  Tvibb  (c)  were  cited. 


184S. 


Parker 

V. 

Young. 


ZM.'ke  Master  of  the  Rolls. 

he  question  is,  whether  the  administrator  de  bonis 
ought  now  to  be  considered  a  specialty  creditor  of 

^  Young  upon  the  administration  bond,  and  I  think 

t  he  is  not. 


March  S5. 


e  bond  is  taken  pursuant  to  the  Statute  of  Dis- 
utions,  and  remains  subject  to  the  control  of  the 
inary. 


i 


»  the  case  of  The  Archbishop  of  Canterbury  v. 
(r)  it  was  determined,  that  an  action  on  the  bond 

Id  not  be  maintained,  even  in  the  name  of  the  Arch- 
op,  without  production  of  the  bond,  as  by  that 
ns  the  control  of  the  Ecclesiastical  Courts  over  suits 
dministration  bonds  would,  in  effect,  be  destroyed. 


action  upon  the  bond  can  only  be  maintained  in 

th^    name  of  the  obligee,  and  the  administrator  de  bonis 

''^o^^   has  HQ  independent  right  to  sue  upon  it ;  —  it  re- 

^^2ns  in  the  judicial  discretion  of  the  Ecclesiastical 

^^^srt,  to  determine  according  to  circumstances,  whether 

^^    order  that  the  bond  shall  be  attended  with  shall 

^  C^ranted  or  not     In  the  absence  of  all  authority  on 

u^^  subject,  it  does  not  appear  to  me  that  any  one  can 

^  a  specialty  creditor  under  a  bond  which  he  does  not 

^^oduce,  which  is  not  under  his  control,  which  was  not 

executed 

(n)  9B.^C.\5\.  (c)  3 Bing.  2V.  C. 7S9. 

(A)  1  Cr.  ^  M.  690. 
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1843. 


Parker 

YOUNO. 


executed  to  him  or  to  his  intestate^  but  was  executed  to 
a  public  officer,  and  remains  subject  to  the  judicial  con- 
trol of  the  Ecclesiastical  Court,  which  has  discretion  to 
determine  whether  the  bond  shall  be  put  in  suit  or  not, 
and  on  what  terms. 


I  am  of  opinion  that  the  administrator  de  bonis  non  is 
not  a  specialty  creditor. 


April  \ .  3. 


A  Plaintiff 
does  not,  by 
obtaining  an 
order  to 
amend,  be-  . 
tween  the 
time  of  giving 
notice  of  a 
motion  for  the 
production  of 
documents 
and  its  beint; 
heard,  deprive 
himself  of  his 
right  to  their 
production. 


T 


CHIDWICK  V.  PREBBLE. 


HE  Defendant,  by  his  answer,  admitted  the 


session  of  certain  documents,   and  the  Plain 
gave  notice  of  a  motion  for  their  production.     BeK 
the  motion  came  on  to  be  heard,  the  Plaintiff  obtaiim 
an  order  to  amend  his  bill. 

Mr.  Pemberton  and  Mr.  Dixon  now  moved  for 
production  of  the  documents. 

Mr.  Bloxam  contra.     The  Plaintiff  having  obtained 
order  to  amend,  cannot  call  for  the  production  of   C 
documents  until  the  amended  bill  has  been  answer* 
The  Defendant  may  now  by  his  answer  protect  him 
from  discovery,  and  the  Plaintiff  may,  by  his  arnen^ 
ment,  strike  out  the  only  equity  on  which  his  right 
production  is  founded.     He  cited  De  la  Torre  v.  B^ 
nales,  (a) 


ilf 


to 


(a)  4  Ma<L  396. 


f 
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7%^  Master  of  the  Rolls  overruled  this   objection        184S. 

«nd    ox-dered  the  production  of  some  of  the  documents.        7f^^^^^^ 

^  Chidwick 

V, 

Prebble, 


CoutkufoUe  y.  Rippon^  1  Beawtn,  54.,  and  Martin  v.  Fusty 
8  Sif»a^      199. 


RIGBY  i;.  RIGBY.  Apnls. 

B  ^  IJE  answer  of  the  Defendant  had  been  sworn  in  Traversing 

October  1842,  but  the  Defendant  had  neglected  to  ^i^^^ parte 

file  i^,  by  the  Plain- 

tifl;  with 
notice  that 

C>i3  the  28th  o(  Febmarv  1843  the  PlaintiflPs  solicitor,  ^^e  Defend- 
h«*yr_  .  -    ,  .       .  ,  T  J  r  1     .      ant's  answer 

""^^trig  notice  of  this  circumstance,  applied  for  and  ob-  had  been 

^'^^d  the  traversinff  note  under   the  twenty-first  and  *^<>"^'»»  J^'f- 
f^^  °  •'  charged,  but 

^■^  ty-second  general  orders  of  August  1841.  (a)     This  the  Defendant 
^^  ci  id  without  giving  notice  to  the  Defendant.  Sif cos'll''  ^^ 


r.  Kindersley  applied  to  discharge  the  order  for  the 
'^'^''^rsing  note,  to  enable  the  Defendant  to  file  his  an* 
•"^•^^  to  the  bill. 

r.  James  Parker^  contra. 

^3lie  Master  of  the  Rolls  disapproved  of  the  prac- 

^^^  of  retaining  the  answer  after  it  had  been  sworn,  but 

^^  that  the  Plaintiff's  solicitor,  knowing  the  answer  was 

^^^dy,  ought  not  to  have  obtained  the  traversing  note 

^^hout  first  communicating  with  the  other  side.     That 

he 

(a)  Ord.  Can.  170. 
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he  could  not  allow  the  Defendant  to  be  deprived  of  < 
opportunity  of  properly  making  hb  defence,  and  that 
should  remove  the  obstacle  of  the  traversing  note  n| 
payment  by  the  Defendant  of  the  costs. 


April  4. 


Gift  of  per- 
sonalty to  A. 
for  life,  and 
afterwards  to 
his  children, 
and  in  default 
to  the  Am  of 
B,  Heldythat 
the  next  of 
kin  were  en- 
titled under 
the  ultimate 
limitation. 


EVANS  V.  SALT. 

J 'AMES  SALT^  by  his  will,  among  other  thii 
gave  to  Sarah  Evans,  his  reputed  natural  daugh 
for  her  use  and  benefit  only,  during  her  life,  and 
her  death  to  be  equally  divided  amongst  her  childr^?'^ 
the  sum  of  1000/.  S  per  cent,  consols,  and  also  to  Jaw9m4a 
Salt  BrawHj  his  reputed  natural  son,  the  sum  of  lOOO/! 
S  per  cent  consols  for  his  own  use  and  benefit,  darioff 
his  life,  and  at  his  death  to  his  children  equally,  or    io 
default  of  issue  to  the  heirs  of  the  above  named  Sar^A 
Evans. 


James  Salt  Brown  died  on  the  26th  day  of  Sepiefm^^ 
1842,  without  having  been  married;  Sarah  Evans  di^ 
in  September  1837.  The  1:  Idintiff  William  James  Ewm^^ 
her  eldest  son  and  heir  at  law,  claimed  the  fund  ^o 
which  the  1000/.  had  been  invested. 


The  petitioners,  the  next  of  kin  of  Sarah  Evafis, 
also  claimed  the  fund  under  the  ultimate  limitation  to 
the  heirs  of  Sarah  Evans. 

Mr.  Pemberton  in  support  of  the  petition  contended 
that  having  regard  to  the  nature  of  the  property,  which 
was  personalty,  the  word  ^^  heirs "  must  be  construed 
«  next  of  kin.** 

Mn 
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^r.  C.  J.  Selvn/ny  contra^  contended  that  the  heir  of        1843. 
S^at^ah  Evans  was  entitled.     He  cited  Moutisey  v.  Bla- 
9fm^9^  (a)  where  a  testatrix  amongst  other  pecuniary  lega* 
<^i^^  gave  ^  to  her  heir  40002."  and  it  was  held  that  the 
b^v  at  law  and  not  the  next  of  kin  was  entitled. 


^e  Master  of  tie  Rolls  was  of  opinion  that  the 
^^^[t  of  kin  were  entitled  and  ordered  accordingly. 

(a)  4  Euu.  5S4. 


LOCKHART  v.  HARDY.  Apnl  e.  a?. 

yVHN  WASTIE  had  devised  estates  upon  trust  for  Under  a  de- 
^    sale,  in  aid  of  his  personal  estate  to  pay  debts,  and  ^Jj^istration 

left  other  estate  to  descend  on  his  heir  at  law;  he  died  suit, certain 
•    loot'  parties  only 

m  ISzo.  were  allowed 

to  attend 

Four  suits  were  instituted  by  creditors  and  legatees  Master.    The 

airainst  the  executor  and  heir  at  law  of  the  testator,  and  M**'*f  ^P- 
^         ,  .        ,  ,  .  proved  of 

a  decree  for  taking  the  usual  accounts  was  made  in  all  some  suiu 

the  suits  *^**"?  '"•''• 

me  suiis.  j^jgj  jj^  ^,j^ 

receiver,  who 
The  Master,  under  the  authority  of  the  fifty-first  of  Jemnified  out 
the  general  orders  of  the  3d  of  ApHl  1828  (a),  deter-  of  the  estate, 
roinc^  that  the  parties  entitled  to  attend  the  future  pro-  pearing  by 
ceedings  were,  the  Plaintiff  in  the  first  cause,  who  was  *®^*^|J  ^}^ 
a  legatee  and  had  the  conduct  of  the  decree,  the  exe-  ample/'  the 

nitftr   And  the  heir  at  law  Co\XTt  ordered 

cutor,  ana  ine  neir  at  law.  ^1^^  institution 

The  of  the  suits, 

(fl)  Ord.  Can.  22.  and  the  pay- 

'^  '  ment  of  costs 

out  of  the  fund  standing  to  the  general  credit  of  the  cause,  upon  service  on  those 
only  whom  the  Master  had  authorized  to  attend  him  on  the  reference. 
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1848. 


LOCKHART 

V. 

Hardy. 
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The  heir  at  law  presented  a  petition  founded  on  tb 
Master's  report,  that  the  Receiver  in  the  causes  might  b 
directed  to  institute  certain  suits  which  had  been  approve 
of  by  the  Master,  in  the  name  of  the  executor,  againi 
debtors  to  the  estate,  that  the  executor  should  be  inden 
nified  out  of  the  estate,  that  the  receiver's  costs  migl 
be  allowed  in  passing  his  accounts,  that  it  should  I: 
referred  to  the  taxing  master  to  tax  the  costs  of  obtaii 
ing  the  Master's  report  and  of  this  application,  and  tbi 
the  amount  might  be  paid  out  of  the  fund  in  coui 
standing  to  the  general  credit  of  the  four  causes. 


The  only  parties  served  with  the  petition  were  th 
Plaintiff  in  the  first  cause  and  the  executor;  but  th 
order  was  made. 

The  Registrar,  on  an  application  to  draw  up  the  order 
objected,  that  all  the  parties  in  the  four  causes  ought  I 
have  been  served  with  the  petition,  since  the  gener- 
fund  was  to  be  affected. 

Mr.  Shapter  in  support  of  the  petition  now  applied  P 
the  direction  of  the  court. 

Mr.  Kindersley  for  the  Plaintiff  and  executor. 

The  Master  of  the  Rolls  said,  that  inasmuch  as  11 
executor  and  heir  at  law  were  (if  the  estate  was  m<: 
than  sufficient  to  meet  the  demands  upon  it)  interesC< 
in  preserving  the  fund ;  he  would,  if  the  petition  wei 
amended  by  stating  that  the  assets  were  sufficient  U 
pay  the  debts  and  legacies,  and  that  statement  was  pro- 
perly verified  by  affidavit,  make  the  order  as  prayed 
without  requiring  the  other  parties  to  be  served. 


I 
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Tt  appearing  by  affidavit  thfit  the  fund  was  upwards        1843. 
10,000i  beyond  the  liabilities  ^^"^^"^ 

"  LOCKHART 

V, 

^2rhe  Master  of  the  Rolls  this  day  made  the  order.  Hardy. 


ENGLAND  v.  DOWNS.  18*2. 

Z)tfr.l4.16,17. 

i'^HIS  case  is  reported  anti(a\  where  it  will  appear,  The  goodwill 
''•    that  on  the  5th  o(  At4gtist  1818,  Mrs.  Mason^  who  ler's  business 

tuarried  the  Defendant  Broad  on  the  26th  of  October  ljeld,.un«ler 
^  11       .  J  1  n  t  ^"^  circum- 

following«  executed  a  voluntary  settlement  of  her  pro-  stances,  to  be 

perty  in  favour  of  herself  and  the  daughters  of  her  first  !u^^f"V^  j 

marriage,  to  the  exclusion  of  the  husband.  licence,  and 

not  to  the 
premises  on 

That  the  husband  took  possession  of  the  property  ^hich  the 

business  was 
and  carried  on  the  business  of  victualler  until  August  carried  on. 

J  822,  when  he  sold  the  business,  stock  and  effects.  A  widow 

earned  on  the 

business  of  a 

His  wife  died  in  1833,  and  the  property  was  claimed  licensed  vic- 

'  I      I       J  ^  tualler  on  pre- 

under  the  settlement  by  the  three  daughters ;  viz.  the  mises  held  by 

Plaintiff  Mrs.  £fig/a«£/,  and  the  Defendants  Uvs.  Bar-  ^^^i^^l^ot 

ton  and  Mrs.  Davies,     The  claim  was  resisted  on  the  to  her  second 

l^ound  that  the  settlement  had  been  made  without  his  assigned  her 

knowledge,   pending  the  time  he  was  paying  his  ad-  l»ousehold 

dresses   niture,  stock 

(a)  2  Beavan,  522.  jn  trade,  brew- 

ing utensils, 
and  all  other  her  effects  upon  trusts  excluding  her  husband.     She  married.     Held, 
tbat  the  goodwill  of  the  trade,  which  was  afterwards  sold,  passed  by  the  deed  as 
incident  to  the  stock  and  licence,  and  not  to  the  husband  with  the  premises. 

A  husband  carried  on  the  business  of  a  victualler  with  stock,  &c.  which  formed 
the  separate  estate  of  the  wife;  in  carrying  on  the  business  he  disposed  of  the  con* 
ftumabJe  stock,  and  substituted  similar  articles,  and  at  a  subsequent  period  he  sold 
the  stock  and  business.  By  the  decree  an  account  was  directed  against  the  husband 
of  the  stock  comprised  in  the  settlement  and  sold.  Held,  that  the  Master  properly 
included  the  substituted  stock  in  the  account. 

Vol.  VI.  T 
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1842.       dresses  to  Mrs.  Broad,  and  was  therefore  a  firand  on  bis 

^T^^^"^     marital  risthta  and  void.      This  defence  failed,  and  it 
England  ^  ' 

V.  was  referred  to  the  Master  to  take  an  account  of  the 

Downs.  household  goods,  stock  in  trade,  and  efiects  coniprised 
in  the  indenture  of  settlement,  which  were  sold  by  the 
Defendant  John  Thiery  Broad  in  the  month  of  August 
1822,  and  of  the  value  thereof,  and  of  the  application 
of  the  money  arising  from  the  sale  thereof. 

The  Master  by  his  report  found,  that  the  household 
goods,  stock  in  trade,  and  effects  conveyed  or  assign 
by  the  indenture  of  settlement,  or  so  much  thereof 
were  then  remaining  in  the  possession  of  Mr. 
were,  in  August  1842  sold  by  him  to  Davies;  but  th 
stock  in  trade  being  fluctuating,  he  found  that  certai 
articles  which  were  assigned  by  the  indenture  of  settl< 
ment  were  not  included  among  the  articles  so  sold  t 
DavieSf  and  that  other  articles  were  then  sold  to  hi 
which  were  not  assigned  by  the  said  indenture.     A 
he  found  that  the  household  goods,  stock  in  trade, 
other  effects  sold  to  Davies  were  valued  and  app 
together  with  the  goodwill  of  the  business  on  the  p 
mises  in  which  the  business  of  a  retail  victualler  h 
been  carried  on  at  the  sum  of  902/!.  6s.  5d.f  which 
made  up  as  follows  :  — 

Household  goods,  furniture,  fixtures       i£*408 
Stock  in  trade  ...  284 

Goodwill  of  the  business  -  •  210 


jf902 


which  sum  was  received  by  the  Defendant,  and  wi^ti 
which  (after  deducting  the  duty),  the  Master  charge^ 
him. 


The 
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TTie  Defendant  Broad  took  several  exceptions  to  this 
report  By  the  first  five,  he,  in  different  forms,  ob- 
jectied  that  the  Master  had  not  taken  the  accounts  of 
th^  household  goods,  stock  in  trade,  and  effects  com- 
prise in  the  settlement  and  sold  by  the  Defendant  in 
1&^%  &c.  as  directed  by  the  decree. 


1842. 


England 
Downs. 


^y  the  sixth,  he  objected  to  the  Master's  having 
cha.rged  him  with  the  902^  The  seventh  and  eighth 
rela^Ced  to  the  evidence. 


»y  the  ninth,  he  complained  that  the  Master  had  not 
a] loured  him  the  210/.  paid  for  the  goodwill. 


lo 

1 


m 


e  remainder  referred  to  items  of  payments  disal- 
^^d  to  the  Defendant,  and  amongst  them  a  sum  of 
for  money  laid  out  during  the  time  the  trade  was 
on,    and  178/.  for  the   increased  value  of  the 
beyond  that    belonging  to   Mrs.  Broad  on   her 


h 

St 


respect  to  the   goodwill   of  the  business,  it 

^Q  Out  Id  be  stated,  that  the  business  was  carried  on  at 

P^'^^Xjises  in  Cider  House  Passage,  held  from  year  to 

'^^•^^^  and  that  the  house  was  not  specifically  assigned 

^      ^lie  settlement ;    that  if  it  passed  at  all  thereby,  it 

^   ^^t  have  passed  under  the  words,  "  All  and  every  her 

ehold  goods,  furniture,  plate,  linen,  china,  books, 

in  trade,  brewing  utensils,  and  all  other  the  effects 

*^^r,  Joan  Mason,"  set  forth  in  the  schedule,  and  no 

^^dule  was  added  to  the  deed. 

^^^r.  Kinderslefj  and  Mr.  Chandless  for  Mr.  Broad,  in 

t^t:>ort  of  the  exceptions,  contended,  that  the  Master 

^^   not  taken  the  accounts  directed.      He  was  directed 

^ke  an  account  of  the  stock  in  trade  comprised  in 

T  2  the 
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1842. 


England 
Downs. 


the   settlement    and   sold  by  Broad,   whereas  he  ha 
included  the  after  purchased  stock,  and  all  the  stoc 
which  existed  at  the  time  of  the  sale,  whether 
in  the  settlement  or  not,  and  had  improperly 
the  Defendant  with  the  amount 


As  to  the  goodwill  they  argued  that  the  Cider  HouSi 
to  which  it  was  attached  could  not  pass  under  the  set 
tlement  by  the  words  <*  stock  in  trade,  &c.,  and  oth 
effects''  in  the  schedule,  and  therefore  did  not  becom 
subject  to  the  trusts,  but  passed  to  the  husband  jtcr^  ma 
riti.  In  Portman  v.  JVillis  (a),  it  was  held,  on  the  auth 
rity  of  a  case  of  ^  Ed.  6.  Grants  51.,  that  a  leasehol 
would  not  pass  by  a  grant  of  ^<  omnia  bona.'*  That  th 
goodwill  was  not  therefore  comprised  in  the  settleme 
or  the  decree,  and  belonged  to  the  husband. 


Mr.  Pemberton   and  Mr,   Dixon,  for  the  Plainti 
The  decree  was  taken  in  its  present  form  in  order  t 
save  the  expense  of  taking  the  account  of  receipts  am 
payments,  and  the  Master  has  pursued  the  direction 
the  Court  according  to  the  spirit  and   meaning  of  th 
decree  and  of  the  parties. 


The  inquiry  directed,  is  not  only  of  the  goods,  &a 
comprised  in  the  settlement,  but  of  those  sold,  and 
the  stock  in  trade  consisted  of  consumable  articles,  i 
lieu  of,  and  from  the  produce  of  which,  others  we 
bought,  it  was  considered  that  the  substituted  articl 
came  in  the  place  of  those  which  were  sold. 

The  goodwill  depended  on  the  fixtures,  fuiiiiture,  an 
stock,  and  not  to  the  house  in  which  the  parties  had  n 
beneficial  interest     If  a  party  assigns  all  his  propert 


an 


(a)  6Vo.  Eliz,  386. 
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and  all  benefit  tbereof^  surely  the  goodwill  which  is 
attached  to  the  property  passes  with  it.  Suppose  the 
trustees  had  been  called  on  to  account  as  for  a  breach 
of  trust,  would  they  not  be  liable  to  account  for  the 
money  received  for  the  goodwill  ? 

As  to  the  several  sums  disallowed,  the  Defendant 
seeks  to  charge  the  trade  debts,  without  accounting  for 
the  profits.  He  is  made  liable  for  the  stock  only,  he 
cannot  charge  outgoings,  unless  h^  gives  credit  for  his 
receipts. 

Mr.  Turner  and  Mr.  Elderton^  in  the  same  interest 
for  Mrs.  Barton^  another  daughter,  and 

Mr.  Spurrier  for  Mrs.  Davies  the  third  daughter. 

Mr.  Cliandless  in  reply.  The  decree  only  directs  an 
^iccount  of  the  goods  comprised  in  the  settlement.  If 
Mi  had  been  the  intention  of  the  Court  to  charge  the 
^Defendant  with  the  substituted  goods,  it  would  have 
%een  expressly  declared  by  the  decree.  The  goodwill 
Js  inseparable  from  the  bouse,  which  did  not  pass  by 
"^e  deed. 

The  Master  of  the  Rolls. 

This  litigation  has  taken  a  course  which  has  some- 
"^hat  disappointed  me.  At  the  hearing,  it  seemed  to  be 
])erfectly  understood  what  was  best  and  for  the  ad- 
"vantage  of  both  these  parties,  and  the  accounts  were 
directed  with  reference  to  that  which  was  then  under- 
stood to  be,  and  was  the  only  question  between  the 
patties. 

This  lady,  during  her  widowhood,  made  a  settlement, 
by  which,  amongst  other  things,  the  stock  in  trade  and 

T  S  furniture 
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1842. 


England 

V. 

Downs. 


furniture  were  assigned  to  trustees  for  her  sep&rate  ase^ 
free  from  the  control  of  any  future  husband ;  at  a  futur 
period  the  stock  in  trade  and  the  other  things  were 
be   sold,  and   the   money  was   to  be  appropriated  t 
certain  uses  and  upon  certain  trusts.    I  think  nothin 
could  be  more  manifest,  having  regard  to  the  natur 
of  the  property  thus  assigned,  than  that  it  never  was  o 
could   have  been   intended,    that   precisely   the   sai 
articles  of  which  the  stock  in  trade  then  consisted,  we 
to    continue    subject   to   those  trusts   that  were   th 
created.     It  is  impossible  to  suppose  that  the  publican'i 
stock  in  trade,  as  ale,  beer,  and  such  sort  of  thin 
the  only  value  of  which  was  in  their  consumption,  an 
which  would  be  entirely  deprived  of  their  value  if  noi 
consumed,  were  to  be  preserved  in  specie  so  long 
the  trust  continued. 


Mrs.  Broadi  having  executed  this  instrument,  an 
being  herself  in  possession  of  the  whole  of  the  propert; 
conveyed  and  assigned  by  it,  intermarried  with  the  D 
fendant  Mr.  Broad.  Mr.  Broad,  if  he  did  not  know  otr 
the  settlement  previously  to  the  marriage,  did,  ver 
soon  afterwards,  become  perfectly  well  aware  of  it,  an 
acquiesced  in  it.  I  have  a  strong  recollection  of  the 
being  proof  in  the  cause,  of  his  having,  upon  more  tha 
one  occasion,  actually  resorted  to  the  trust  deed,  an 
acted  under  it.  But  though  he  acquiesced  in  it  fo 
certain  purposes  of  his  own,  he  nevertheless,  for  his 
own  purposes,  claimed  title  against  it,  and  dealt  with  th 
property  as  if  it  were  his  own.  The  business  was  put 
an  end  to  in  the  year  1822,  and  then  the  stock  in  trade 
was  sold.  The  wife  lived  some  years  afterwards,  and,  upon 
her  death,  the  persons  beneficially  interested,  subject 
to  her  life  interest,  claimed  to  be  entitled  to  the  benefit 
of  the  money  arising  from  this  sale,  and  Mr.  Broad 
having  resisted  their  claim,  this  bill  was  filed  for  the 
purpose  of  having  it  established. 
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C:  seemed  to  me  perfectly  dear,  that  the  persons  in- 

rsted  under  that  trust  were  entitled  to  have  the  benefit 

oF    mC;  and  the  Defendant  having  stated  in  his  answer 

tlici.t^  he  had  sold  the  goods  and  stock  in  trade  for  a 

ceir^Ain  sum   and   made  certain   payments  thereout,  it 

certainly  a  very  natural  object  of  every  one  in- 

sted  and  desirous  to  see  that  these  persons  did  not 

inj  u  re  themselves  by  a  prolonged  litigation  in  a  matter 

no^    likely  to  lead  to  any  benefit  to  them,  that  the  ac- 

coua  wnt  there  stated  should,  if  possible,  be  taken  to  be  the 

accrount  between  these  parties,  and  that  the  matter  might 

be     settled  on  that  footing.     It  would  have  been  very 

we]  1  if  it  had  been  so,  but  not  being  able  to  come  to  an 

^gw^^raent  at  the  time,  the  decree  was  made,  in  the  form 

^^   '^^i^hich  it  now  is.     It  is  argued  that  the  decree  means 

ply  that  an  account  was  to  be  taken  of  those  specific 

individual  articles  assigned  by  the  deed  and  which 

been  sold.     I  am  quite  certain  it  was  not  in  the  con* 

|)lation  either  of  the  Court  or  any  of  the  parties  that 

1  could  have  been  the  meaning,  of  the  decree.     The 

^ter  has  taken  an  account  of  the  goods,  &c.  sold  in 

%  and  states  the  value  as  consisting  of  the  sum  of 

^ley  for  which  they  were  sold,  and   on  this  the  dif- 

Ity  has   arisen.      He  finds    ^'  that   certain   articles 

_  ^>ch  were  assigned  by  the  said  indenture  of  settlement, 

not  included  among  the  articles  so  sold  to  the  said 

hard  DavieSy  and  that  other  articles  were  then  sold 

^  liim  which  were  not  assigned  by  the  said  indenture." 


M 

18 


ao 
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That  may  be  perfectly  consistent  with  what  was  in- 
^^nded,  and  in  this  way:  —  In  carrying  on  the  business 
^n  the  ordinary  way,  some  articles  were  substituted  for 
others;  certain  articles  being  sold,  the  money  arising 
therefrom  was  laid  out  in  the  purchase  of  articles  of  the 
like  kind,  and  which,  as  existing  from  time  to  time,  con- 
stituted the  stock  in  trade  which  was  the  subject  of  the 
trusts  of  the  deed. 

r  4  I  think 
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I  think  that  this,  in  substance,  was  what  was  meant: — 
during  the  time  the  trade   was  carried  on,  the   stoc= 
in   trade,  of  necessity,    was   known   to   the  parties 
consist  of  fluctuating  articles,  and  in  the  course  of  th 
fluctuation,  the  stock  in  trade  as  it  ultimately  subsisted 
at  the  time  of  the  sale,  did  not  consist  of  the  sam» 
articles  as  the  stock  in  trade  at  the  time  of  the  marria 
or  when  the  deed  was  executed,  but  still  it  was  th 
stock  in  trade  which  was  contemplated  by  the  deed,  an 
was  intended  to  be  the  subject  of  the  trusts  of  the 


I  think,  therefore,  that  it  was  right  in  the  Master  t 
come  to  the  conclusion  which  he  did  on  that  subject 
This  applies  to  the  first  six  exceptions. 


As  to  the  ninth  exception,  the  Master  has  allowed  afs 
against  the  Defendant  the  sum  of  210/.,  being  that  par 
of  the  purchase  money  which   was  paid  by  the  pur — 
chaser  for  the  goodwill  of  the  trade.     Mr.  Chandless  ha^ 
experienced  a  difficulty,  which  I  believe  everybody  feels-^ 
in  accurately  defining  what  is  meant  by  the  expressio 
"  the  goodwill  of  a  trade;"  it  is  not  at  all  easy  to  do  i 
Here  is  a  trade  carried  on  upon  premises  by  mean 
of  certain  stock  in  trade  and  furniture,  which  are  by 
settlement  secured  to  the  separate  use  of  the  wife,  the 
husband  not  being   entitled    in   any  way   to   interfere 
therein.     The  business  is  carried  on  in  a  house  which 
has  a  licence  (which  licence  creates  some  difference  be- 
tween the  goodwill  of  a  publican's  trade  and  that  o 
other  trades),  the  husband  is  not  to  interfere  with  the 
furniture  .or  with  the  stock  in  trade  which  is  to  be  for 
the  separate  use  of  the  wife,   and  the  wife  possesses 
on  those  premises,  the  stock  in  trade  and  the  furniture ; 
by  the  use  of  that,  she  obtains  a  certain  custom,  and  the 
probability  of  the  continuance  of  that  custom.     This, 
in  one  way  of  looking  at  it,  is  the  goodwill.     It  is  the 
chance  or  probability  that  custom  will  be  had  at  a  cer- 
tain 
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in  place  of  business  in  consequence  of  the  way  in 
^^hich  that  business  lias  been  previously  carried  on.  By 
this  deed  that  business  was  to  be  carried  on  by  the  use 
oF  the  furniture  and  the  stock  in  trade  which  belonged 
separately  to  the  wife,  and  with  which  the  husband  was 
not  to  interfere.  I  must  own  my  opinion  is,  that  the 
goodwill  belonged  to  the  wife,  and  was  a  part  of  that 
settled  property,  as  annexed  and  incident  to  the  things 
^''^hich  were  comprised  in  the  deed,  and  that  whether 
^ne  particular  interest  she  had  in  the  leasehold  premises 
^vas  distinctly  comprised  in  the  deed  or  not. 


1842. 
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V. 
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to  the  other  exceptions,  I  think  there  are  con- 
siderable difficulties.  The  question  is  not  whether  a 
of  a  fluctuating  property  is  to  extend  to  that,  which 
^v^i  time  to  time  is  substituted  for  it;  but  whether  such 
^  '^K'ust  must  not  be  considered  as  maintained,  if  the 
tje  of  the  original  settled  property  is  kept  up. 

liere  the  wife  was  entitled  for  her  separate  use,  she 

*Sht  have  received  the  profits  of  this  trade,  and  either 

^F^^nd  them  or  lay  them  out  in  increasing  the  capital. 

"^^    she  laid  out  those  profits  in  increasing  the  capital, 

^*^'^icli  would  be  for  her  separate  use,  could  her  hus* 

^^nd  ,  at  any  time,  have  the  right  to  say  that  the  increase 

^^pital  should  be  for  his  benefit,  and  not  continue 

**    ^fce  purpose  for  which  she  intended  to  increase  the 

^  Pil.al  belonging  to  the  trade?     Mr.  Chandless  very  for- 

*3^  put  the  case,  how  would  it  be  as  to  the  wife  her- 

8elF* 

^'^        If  the  wife  herself  had  received  the  difierent  sums 

*"^  oney  which  became  due  in  the  course  of  the  busi- 
<»  and  instead  of  spending  that  money,  had  thought 
lay  it  out  upon  increasing  the  capital,  would  it  not 
been  necessary  for  her  to  say,  "  I  intend  this  in- 
_se  of  the  capital  as  a  permanent  investment  for  the 
^^^^>€fit  of  the  trust  ?"    I  think  that  is  a  question  of  some 

difficulty. 


n 

at 
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There  is  this  specialty  in  the  case,  that  this  inc 
of  capital  was  not,  in  point  of  fact,  created  by  the 
or  by  her  agent,  but  by  the  husband  claiming*  in 
tion  to  the  wife  and  to  her  exclusion,  the  possessioi 
this  property  for  his  own  benefit    Could  he,  by  in 
fering   with   the   trust  property   in    this   way,   app 
priate  to  his  own  use  the  profits  arising  from  the  tra. 
and  if  he  could  not,  does  it  make  any  difference  whe 
he  laid  it  out  in  the  purchase  of  additional  capitaL 
not  ?    I  think  there  is  some  considerable  difficulty 
that  question. 


The  two  sums  of  178/.  and  123/.  require  further 
sideration.   The  remaining  exceptions  depend  upon 
Broadheing  entitled  to  charge  for  the  outlay  which  he 
made.     It  is  perfectly  clear  that  if  an  account  had 
directed  to  be  taken  of  profits,  he  would  have  had 
benefit  of  that  outlay.     The  injustice  which  is  alle^* 
on  his  part  would  cease,  if  he  has  been  in  the  receipt- 
profits  exceeding  the  several  sums  charged.  On  the  o 
hand,  if  all  the  profits  he  has  received  in  carrying  on  M 
trade  have  been  less  than  the  sums  of  money  with  wh  J 
he  is  sought  to  be  charged,  is  that  right  ?    I  cannot  s 
I  think  it  is. 

This   brings   me   to   the    consideration   whether, 
point  of  fact,  the  decree  does  do  strict  justice  betwe* 
the  parties,  whether   by  directing   an   account   to 
taken  of  the  capital  and  of  the  application  thereof,  y 
reallj;   do  that  which  is  necessary  to   be  done  befo 
strict  justice  can  be  administered  between  these  partis 
whether  you  ought  not  to  take  an  account  of  what  f^ 
has  received  and  paid,  charging  him  with  the  amount 
the  receipts  and  giving  him  the  benefit  of  payments  i 

tl3 
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th^  shape  of  just  allowances,  and  taking  from  him  every 
thii^g  but  that  which  he  has  expended,  and  can  prove 
tb^t  he  has  expended.  I  have  some  difficulty  how  to 
dea*!  with  those  exceptions,  and  I  think  I  must  look 
over  these  papers  and  take  a  little  time  to  consider  how 
they  are  to  be  dealt  with.  I  think  the  first  eight  must 
be  overruled.  I  cannot  dispose  of  the  rest  until  this 
cause  has  been  heard  on  further  directions,  that  I  shall 
then   see  the  whole  merits  of  the  case. 


1842. 


England 
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T*he  cause  was  heard  on  further  directions,  when  it 

^^    smongst  other  things,  argued  that  as  the  suit  had 

^^^coMTMie  necessary  by  the  conduct  of  Mr.  Broody  he  ought 

^P^y  all  the  costs  consequent  upon  the  litigation,  and, 

amon^rst  them,  the  costs  of  the  co-Defendants. 


Master  of  the  Rolls. 

^  ^^ink  that  I  cannot  give  any  costs  of  this  suit  to 
those  ^who  are  in  the  same  interest  with  the  Plaintiff.  I 
^*°^ot:  make  the  Plaintiff  pay  for  them,  and  I  do  not 
""nk  X  t  is  a  case  in  which  Broad  ought  to  be  called  on 
tODa^^    them  over. 


y^ '^Xh  respect  to  the  trustees,  I  do  not  think  they  are 

•-^d  to  costs,  because  they  have  utterly  neglected  their 

.  ^^     they  executed  the  trust  deed,  and  oufi^ht  to  have 


care  that  the  schedule  was  annexed ;  their  neglect 

*^at  duty  having  been  followed  by  such  very  serious 

V^^^quences,  I  think  it  is  utterly  impossible  to  give 

^^  any  costs  of  these  proceedings.     There  is  cer- 

^X\\y  some  doubt  with  respect  to  the  other  points,  and 

,    ^liall  be  sorry  if  it  should  turn  out  to  be  necessary  to 

^"Vestigate  the  facts  further. 

This  gentleman  carried  on  the  business  which  was 
^ttled  on  his  wife,  and  the  proceeds  of  which,  after 

keeping 


Dec.  17. 

Parties  in  the 

same  interest 
with  the  Plain- 
tifl^  not  join- 
ing as  Co- 
plaintiffs,  are 
not  entitled 
to  the  costs  of 
a  suit,  which 
as  to  their  in- 
terests is  suc- 
cessful. 

Trustees  neg- 
lecting their 
trust  not  en- 
titled to  their 
costs. 
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keeping  up  the  stock,  would  be  at  her  disposaL  Sh 
might  have  consented  to  her  husband's  applying  th 
profits  to  his  own  use,  or  she  might  have  said  '*  it  shal 
be  laid  out  in  increasing  the  stock."  Under  those  cir 
cumstances,  it  does  not  appear  to  me  to  be  unreasonabl 
to  presume  that  the  increase  of  stock  was  made  by  th< 
application  of  what  constituted  the  profits;  but  wa 
the  increase  of  stock  subject  to  the  trusts  of  the  set 
tlement  ?  That  is  one  way  of  looking  at  it  It  woulc 
be  very  difficult  to  permit  the  husband,  who  was  carry 
ing  on  this  trade,  selling  the  stock,  receiving  money 
and  applying  it  in  the  purchase  of  other  stock  ic 
trade,  to  say,  *'  I  have  spent  so  much  money  in  the 
business,  I  must  be  recouped  out  of  the  stock/'  1 
scarcely  know  on  what  principle  that  could  be  done 
The  exceptions  as  to  the  sum  of  12S/.,  contain  an  ex- 
press assertion  that  he  is  entitled  to  be  reimbursed  foi 
money  laid  out  during  the  time  the  trade  was  carriet 
on.  I  find  very  great  difficulty  in  allowing  it.  Thei 
there  is  the  sum  of  1 78/.  which  he  claims  as  being  tki 
value  of  the  increased  stock,  malt,  and  things  of  the 
sort,  got  for  the  purpose  of  carrying  on  the  business 
how  can  he  have  that,  if  the  whole  of  the  stock  wa 
subject  to  the  trust  ?  There  is  a  difiiculty  in  allowiic 
that 


There  are  other  sums  of  money,  amounting  in  tU 
whole  to  44/.  2s,  7(2^,  which  were  debts  in  the  trade  arr 
sums  of  money  which  he  had  to  pay  at  a  time  when 
appears  he  could  not,  by  any  means,  have  been  receS 
ing  the  proceeds  of  the  stock  in  trade.     I  confess  I  (^ 
some  difficulty  in  saying  in  strictness  he  might  not 
entitled  to  those  sums  of  money.     I  must,  if  the  partS 
cannot  agree,  consider  the  matter  further,  and  gives 
decision  upon  it     Without  however  binding  myself^ 
think  I  may  say  that  my  impression  is  against  the  ^^ 

ceptian 
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of  the  others,  unless  it  can  be  shewn  the  Defendant  had      ^TT''^^^^^ 

England 

soaa^  means  of  paying  them.  o. 

Downs. 


Note.  —  The  case  was  afterwards  compromised. 


other  point  relating  to  evidence  was  raised  upon  these  A  witness  was 
ytions,  which  was  as  follows :  —  Mr.  Davies  had  been  ^^  p^/ff' 
nioed  in  the  cause  on  the  part  of  the  Plaintiff,  and  and  cross- 
B  examined  by  the  Defendant  Broad^  but  the  points  the  Defendant 

liich  he  was  cross-examined  by  the  Defendant  did  not  ^^  ^^^  ™^^ 

*    -,  .  .      ,       .      ,  .  -  ters.    Held, 

~  out  of  his  examination  m  chief.  that  his  fur- 

ther  evidence 
,  ,  could  not  be 

U^pon  the  enquiries  before  the  Master,  two  affidavits  received,  upon 

IS^r.  Dames  were  tendered  in  evidence  on  behalf  of  the  bIrfore"he 
Defendant  Broad,  but  no  order  of  the  court  having  been  Master,  cx- 
<*t«ined  for  leave  to  examine  him  upon  the  enquiries,  ^^he^ouit!^ 
^  Afaster  rejected  his  evidence,  which  was  also  stated 

'^^    on  points  on  which  he  had  been  previously  ex- 


AC 


the 

the' 


«  Chandless  contended  that  as  he  had  not  been 
Lned  in  chief  for  the  Defendant,  an  order  was  not 
^ary.  He  cited  Metford  v.  Peters  (a)  in  which  it 
«ld,  that  a  witness  who  had  been  examined  before 
earing,  may  be  examined  before  the  Master  ,/br 
^Aer  side  without  the  leave  of  the  court. 


di 


r.  Pemberton  and  Mr.  Dixon  contrh  contended  that 
case  dted  did  not  apply,  for  the  witness  had  been 
^^^n:iined  on  the   part  of  the  Plaintiff,   though  nomi- 
^•ly    he  had   been   cross-examined   only.      That   the 

ordinary 
(a)  8  ^JR.  630. 
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ordinary  rule  must  therefore  prevail  which  was,  that 
witnesses  examined  in  the  cause  cannot  be  examined  by 
the  Master  without  leave  of  the  court. 

Smiih  V.  AUAus  (a),    Willan  v.  mUan  (6),    SmiiA    v. 
Graham  (c),  Rffwley  v.  Adams  {d)  were  cited. 

The  Master  of  the  Rolls. 

The  7th  and  Sih  exceptions  relate  to  the  evidence  re- 
jected by  the  Master,  and  upon  that  I  have  no  doubt 
whatever.     The  Defendant  says  that  this  witness   had 
not  been  examined  on  his  side,  and  that  he  was  merely 
cross-examined.     This  however  was  not  cross-examina- 
tion upon  the  matters  to  which  the  Plaintiff  had 
amined  the  witnesses,  but  was  a  direct  examination 
chief,  though  under  interrogatories  which  were  noorm*^ 
nally  cross-interrogatories.     It  was  a  direct  examinati^^** 
in  chief  of  this  witness  by  the  Defendant,  to  establi^** 
his  own  case,  as  alleged  by  the  answer;  and  that  bet^^^ 
so,  I  am  of  opinion,  according  to  the  ordinary  rules 
practice  of  the  court,  not  that  the  witness  was  exclu 
but  that  the  Master  was  not  at  liberty  to  examine 
witness  or  to  receive  his  further  evidence  without 
leave  of  the  Court 


tto^ 


If,  subsequent  to  the  time  the  witness  had  put  in  b  ^^ 
examination   to  the  interrogatories  filed  in  the  cause>   ^^ 
had  been  discovered  that  new  evidence  could  be  giv^^^ 
by  him  and  it  was  therefore  desirable  to  examine  hin'^ 
for   the   purpose   of  bringing  forward   such    new  evi-* 
dence  in  support  of  the  case  made  by  the  Defendant,  it 
would  have  been  easy  for  the  Defendant  to  have  applied 
to  the  Court,  stating  and  shewing  such  circumstances  as 

would 


(a)  1 1  Vet,  564. 
(/>)  Coop«-,  291. 


(c)  2  Sxcan,  264. 

(rf)  1  3/y.  i  K.  545. 
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^€^uld  have  induced  the  Court  to  give  leave  to  have' 
^£iat  cxamiDatioiii  and  he  might  then  have  had  it. 


opi 

the 


has  been  stated,  that  the  Master  being  of  that 
Lon,  gave  an  opportunity  to  the  party  to  apply  to 
O])ourt,  which  he  did  not  think  fit  to  take  advantage 
uit  he  preferred  running  the  risk  of  succeeding  upon 
ytions  to  the  Master's  report 


1842. 


England 
Downs. 


i*ul 


le  7th  and  8th  exceptions  must  therefore  be  over- 


See  WhUaker  ▼.  Wright,  3  Hare,  SSl. 
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HIS  case  came  on  upon  demurrer  to  the  whole  bill  A  voluntary 

for  want  of  equity  and  for  want  of  parties.  suffi  Tnt  t* 

support  a  cre- 

The  bill  in   substance  alleged,  that  a   Mr.  Osrjoald  a^^ns^  dile 

arried  in   1811,  and  that  previous  to  the  marriage,  reprwen- 

5  Shipman,  being  intimately  acquainted  with  both  covenantor. 
w-tiesy  agreed  with  them  that  in  the  event  of  the  mar-      -^^  ^P^^, 

^age  being  solemnised  he  would  make  such  provision  jb.  to  transfer 

them  and  their  issue  as  mentioned  in  the  indenture  l^^f.  "•'JPJ^"® 

^^  names  ox  C, 


V^ereinafter  stated.  and  z>.,  or 

some  other 

That  P^"*'"  ^®  ^® 
named  by  A,, 

>ipon  trust  for  B,,  his  wife  and  issue.    Afterwards  B,  became  absolutely  entitled  to 

"^he  fund.    In  a  suit  by  B,  against  the  representatives  of  A.  to  obtain  satisfaction  out 

^f  his  estates  in  respect  of  tne  covenant,  Held,  that  C.  and  D,  were  not  necessary 


284* 


184>d. 


Watson 

V. 

Parker. 


CASES  IN  CHANCERY. 

That  in  pursuance  of  the  agreement,  SAipTnan,  by  dee 
dated  the  20th  of  August  1811,  after  reciting  that  pn 
vious  to  the  marriage  he  had  ^^  promised  and  agreed  thf 
in  case  such  marriage  should  take  place  he  would  mak 
a  provision  for  the  said  Sarah  Simson  and  the  issue  c 
such  marriage,  in  consideration  of  such  marriage,"  he 
Shipfnarij  ^^  for  the  better  confirming  the  said  promise  aiu 
engagement  made  by  him,  and  for  the  making  and  se 
curing  a  settlement  and  provision  for  the  said  Sarai 
Oswald  and  the  issue  of  such  marriage,  and  in  consider 
ation  of  the  sum  of  105."  &c.  ^^  covenanted  with  Omai 
and  wife,  that  he  would,  in  his  lifetime  or  by  his  la« 
will  and  testament,  give,  direct,  limit  and  appoint  un« 
the  said  Thomas  Oswald  and  Sarah  his  wife,  and  Geor- 
Lee  and  Joseph  Thorpe  Shipman^  or  unto  some  otl^ 
person  or  persons  to  be  by  him  the  said  Thomas  Shsa 
man  in  such  will  or  settlement  named,  the  full  sum 
3000/.  of  5  per  cent.  Navy  Annuities,"  upon  trust  for  ^ 
wife,  husband,  and  the  issue  of  the  marriage. 


According  to  the  statements  of  the  bill  the  husb^ 
alone  became,  in  the  events  which  happened,  entit 
to  the  fund. 

Shipman  died  without  having  performed  this  co^ 
nant;  and  this,  which  was  a  creditor's  suit,  was  institute 
against  his  representatives,  to  enforce  its  performanci 
out  of  the  testator's  real  and  personal  assets.  Lee  and 
Joseph  Shipman  were  not  made  parties  to  the  bill. 

To  this  bill,  the  Defendant,  (the  executor  and  devisee 
in  trust  of  the  testator)  demurred  for  want  of  equity,  am 
for  want  of  parties. 

Mr.  Steere  in  support  of  the  demurrer. 
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By  the  statute  of  frauds  {a)  no  action  shall  be  brought, 
whereby  **  to  charge  any  person  upon  any  agreement 
made  upon  consideration  of  marriage,"  &c.  *^  unless  the 
.agreement  upon  which  such  action  shall  be  brought 
or  some  memorandum  or  note  thereof  shall  be  in  writing, 
duid  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  him  lawfully  au- 
'thorised." 


184S. 


Watson 

V, 

Parker. 


Previous,  therefore,  to  this  marriage  there  appears  to 
liave  been  no  agreement  in  writing ;  there  was  therefore 
WL  mere  nudum  pactum  which  gave  no  cause  of  action. 
Wain  V.  Warlters  {b)  \  another  objection  to  it  is,  that 
Xhe  consideration  must  appear  on  the  face  of  the  agree- 
xnent. 


If  no  binding  obligation  existed  at  the  time  of  the 
xnarriage,  no  subsequent  recognition  would  give  it  va- 
1  idity.      In    Randall  v.  Morgan  [c)  a  question    arose 
"^vhether  a  letter  written  after  marriage,  sufficiently  re- 
^sognised  an  agreement  before  marriage  to  give  a  mar- 
x*iage  portion;  and  Sir  W.  Grant  observed (t/),  "Suppos- 
ing, however,  that  this  letter  refers  to  some  parol  promise 
before  the  marriage,  I  doubt   extremely,  whether  this 
^ould  be  sufficient  to  entitle  the  Court  to  construe  this 
into  an  acknowledgment  of  a  debt;  for  the  promise  being 
m  itself  a  nullity,  producing  no  obligation,  a  written  re- 
cognition, after  the  marriage,  would  give  it  no  validity. 
Otherwise  the  construction  of  the  fourth  section  of  the 
statute  would  be  just  the  same  as  the  seventh,  which 
requires  only  that  a  trust  shall  be  manifested  by  writing. 
Upon   that  clause  it  is   not  necessary,  that  the  trust 
shall  be  constituted  by  writing.     It  is  sufficient  to  shew 

by 


(a)  29  Car,  2.  c.  3.  s,  4. 

(b)  5  East,  10. 

Vol.  VL  U 


(c)  12  Vet.  €7. 
{,d)  Page  73. 
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by  written  evidence  the  existence  of  the  trust.     But 
fourth   clause   requires   the   very  agreement  to   be 
writing,  and  signed  by  the  party,  to  be  charged  ther 
with." 


The  covenant  is  purely  voluntary,  and  the  covenantz. 
would    recover  merely  nominal   damages  at    law : 
cannot  therefore  be  made  the  foundation  of  a  credito 
suit  in  equity. 

Lee,  also,  to  whom  the  money  is  to  be  paid,  and 
is  the  legal  owner,  is  a  necessary  party  to  this  suit. 


Mr.  C.  Hally  in  support  of  the  bill. 

This  is  not  the  case  of  a  voluntary  engagement 
the  part  of  a  stranger :  the  consideration  of  marriage 
a  valuable  consideration,  and  sufficient  to  support  m 
such  agreement. 

Whether  the  agreement  prior  to  the  marriage  coi^ 
be  enforced  or  not,  still  the  deed  executed  after 
marriage  imports  a  consideration,  and  an  action 
law  could  be  sustained  on  it,  Tttffhell  v.  Constable  (a) 
the  Plaintiff  is  therefore  in  equity,  entitled  to  havi 
satisfaction  out  of  the  assets. 


It 


»Q 

is 
7 


Lee  and  Joseph  Shipman^  having  no  duties  to  perform, 
are  not  necessary  parties  to  the  suit ;  the  covenant  is 
not  entered  into  with  them,  and  it  is  to  transfer  to 
them  or  some  other  persons,  to  be  named  by  Thomas 
Shipman. 


'l^ 


Mr.  Steercj  in  reply. 


The 


(a)  7  Ad,  <$•  E,  793. 
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The  Master  of  the  Rolls. 

As  to  the  demurrer^  for  want  of  parties,  I  am  of 
^^pinion  that  it  cannot  be  sustained.  I  will  not  decide 
^he  demurrer  for  want  of  equity,  until  I  have  read  the 
ofMandall  v.  Morgan. 


184>d. 


Watson 

V, 

Parker. 


The  Master  of  ike  Rolls. 

This  case  stood  over,  in  order  that  I  might  have  an 
opportunity  of  reading  the  case  of  Randall  v.  Morgan^ 
which  was  referred  to  in  the  argument  Having  read 
the  case,  I  am  of  opinion  that  it  has  no  bearing  on  the 
question  raised  by  this  demurrer. 

By  the  bill  it  appears,  that  the   testator,  by  deed, 
signed,  sealed,  and  delivered,  promised  and  agreed  with 
Th}mas  Oswald  and  his  wife,  that  he  would,  in  his  life- 
time, or  by  his  last  will,  direct  and  appoint  to  certain 
persons,  or  to  persons  to  be  by  him  named,  the  full  sum 
^f  3000/.  5  per  cent   Navy  annuities,  upon  the  trusts 
^t)d  for  the  purposes  in  the  deed  mentioned. 

• 

By  the  promise  and  agreement  under  seal,  a  covenant 

constituted ;   but   the  Defendant  contends   that   the 

was  executed  without  any  consideration,  and  that 

o  damages,    or  only  nominal  damages,  could  be  re- 

^^overed  for  a  breach  of  the   covenant;  and  therefore 

^liey    argue,  that   the    Plaintiflf  cannot  sustain   a  suit 

^Vanied  as  this  is.      There  are  however  several  cases  in 

'^vbich  a  breach  of  covenant  to  do  a  particular  act  has 

V^een  held  to  constitute  a  debt,  as  in  the  case  of  Musson 

^v.  3Iay{a)9   Sir  William   Grant  held  it  to  be  settled, 

Xhat   if  a  covenant  is  broken,  though  the  damages  are 

unliquidated, 

(a)  5F.  4- jB.194. 

[72 


Feb,  22. 
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unliquidated,    the  covenantee  is  a    specialty   credi 
and  in   the   case   of  Lomas  v.    Wright  (a),  where 
testator    had    entered    into    a  voluntary  covenant 
settle  certain  leasehold  and  copyhold  lands,  it  was  1^^ 
by  Lord   Cottenham  that  the   Plaintiffs,  who  clai 
under  the  covenant,  were  to  be  considered  as  credit 
and  that    although   (as   volunteers)  they    were  to 
postponed  to    all  creditors  for  valuable  considerat 
they  were  entitled  to  be  paid  out  of  the  assets  in 
order ;  and  it  was  referred  to  the  Master  to  enquire 
the  amount  of  the  damage  they  had  sustained. 


e 
to 
id 
ed 

I)e 

fie 
to 


I  am  therefore  of  opinion  that,  even  supposing 
deed  to  have  been  voluntary,  this  bill  may  be  sustai 
and  that  the  demurrer  must  be  over-ruled. 


he 
^d, 


{a)  S  Mifl.  4r  K.  769. 


See  Clongh  v.  Lambert,  10  Sim,  174. 


Feb.20,21,22.        The  ATTORNEY-GENERAL  v.  FOORD- 


Lease  of  cha-  ^OME  property  at  Whitstahlc,  was  held  by  trus^^^^^ 

fe'K'ne  ^  of  ^  <->>^"ty  for  the  poor  of  the  parish, 
years,  at  a 

fixed  rent,  -.^.i  ^--iii*  #-«r 

containing  no        1"  1791,   the  trustees  demised  the  charity  propery* 

contract  to  consisting  of  about  half  an  acre  of  land,  a  public  hou^^ 
repair  or  lay  7      r  \  c 

out  any  money  called    the   Hoy^   and   two  cottages   and   a   stable,  iOt 

thereon,  set  ninety-years,  at  a  yearly  rent  of  205.      The  demise  wa5 

A  building  expressed 

lease  of  cha- 
rity property  for  more  than  ninety-nine  years,  cannot  stand  unless  there  be  some 
special  grounds  on  which  it  can  be  protected. 


CASES  IN  CHANCERY.       • 

expressed  to  be  made  in  consideration  of  a  former 
ease  therein  mentioned  to  be  cancelled,  and  of  the  pre- 
mises being  repaired,  but  no  evidence  was  given  in  the 
cause  of  that  being  the  fact. 

The  present  value  was  60/.  a  year. 

This  information,  filed  without  a  Relator,  sought  to 
set  aside  the  lease  for  ninety-nine  years,  and  also  the 
under-leases  which  had  been  granted,  but  the  latter 
part  of  the  relief  was,  in  the  course  of  the  argument, 
abandoned. 

It  appeared  that  during  the  progress  of  the  suit, 
Mr.  Foord  died,  and  his  representatives  having  pro- 
posed  a  compromise  of  the  suit,  a  petition  was  pre- 
sented for  the  purpose  of  effecting  it ;  but  the  trustees 
of  the  charity  opposed  the  arrangement,  thinking  it 
Would  be  disadvantageous  to  the  charity.  In  conse- 
quence, not  only  was  a  bill  of  revivor  filed,  but  a  sup- 
plemental bill,  stating  all  the  matters  as  to  the  com- 
promise, and  again  putting  in  issue  the  very  points 
used  by  the  original  cause. 

Mr.  Pembefion  and  Mr.  Bltmif  in  support  of  the  in- 
br  mat  ion. 
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The 

Attorney- 

General. 

V. 

Foord. 


Mr.  Turner  and  Mr.  Shebbeare^  for  the  trustees,  sup- 
x>rted  the  infoVmation.  They  cited  The  Attorney'^ 
General  v.  Kerr  (a),  and  The  Aitomey^General  v.  Bret-- 
fingham.  (i) 

Mr.  Titiney,  Mr.  Elder  ton  and   Mr.  Dixon^  for   the 

sub-lessees. 

Mr. 

(rt)  2  Beavan,  420,  {b)  5  Beavan,  91. 

U  3 
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Attorney- 
General. 

V. 
FOORD. 

Feb,  22. 


Mr.  Kindersley  and  Mr.  Simpson^  for  the  representa- 
tives of  Foord. 


The  Master  of  the  Rolls. 

Upon  the  real  question  in  this  case,   I  am  of  opinion 
that  the  lease  of  1791  cannot  stand.     The  only  ground^^ 
upon  which  it  was  contended  that  it  could  be  sus( 
was,  that  it  contains  certain  recitals,  which,  if  true,  woul 
shew  that  there  was  a  consideration  given  for  this  h 
a  consideration  which  would  have  been  beneficial 
the  charity.     It  is  not  a  building  lease,  and  one  of 
rules  laid  down  in  this  Court  has  been,  that  a  buildii 
lease  for  a  longer  term  than  ninety-nine  years  cann 
stand,  unless  there  be  some  special  ground  on  which 
can  be  protected.     This  is  a  lease  for  ninety-nine  y< 
containing  no  covenants  to  keep  the  premises  in  repa» 
and  no  covenants  as  to  laying  out  any  money  up 
them :  I  am  therefore  of  opinion,  that  it  cannot  stand... 

The  Attorney-General  does  not  desire  to  disturb 
sub-lessees,  and  therefore  they  will  retain  their  inte 
The    only  question  as    to  them    is  whether  they 
entitled  to  costs;  I  cannot  say  that  I  think  they 
entitled  to  costs ;  this  is  not  a  case  in  which  costs  < 
be  ordered  to  be  paid  out  of  the  charity,  and  they  h 
not  made  out  a  case  to  entitle  them  to  costs  as  agam 
Mr.  Foord. 

There  is  another  question  raised  with  regard  to    tz:  Jje 
costs,   which  involves  the  matter   in  great  perplejci  "•/. 
This  cause  having  been  at  issue,  a  proposal  was  m^  ^^ 
by  the  representatives  of  Mr.  Foord  to  compromise   t  ^e 
suit.    They  were  willing  to  compromise  the  suit  on  c^'^^ 
tain  terms.     The  Attorney-General  thought,  and  aft^^ 

a// 
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all    that  has  taken  place,  I  am  not  sure  the  Attorney- 
General  was  not  right,  that  it  would  be  expedient,  and 
for  the  benefit  of  the  charity,  to  stop  the  litigation,  and 
obtain  for  the  charity  the  increased  rent  for  the  future, 
toget.her  with  the  costs  of  the  suit,  by  which  means  the 
beneficial  objects  of  the  charity,  would  be  immediately 
brought  into  exercbe ;  but  the  trustees  represented  that 
this    oompromise  would  be  very  disadvantageous;  that 
the  'value  of  the  property  was  such,  that  to  accept  that 
increased  rent  for  the  remainder  of  the  time  would  be 
injurious  to  the  charity.    In  that  state  of  things  it  seems 
to  have  been  absolutely  necessary  that  the  matter  should 
undergo  some  subsequent  investigation ;  perhaps  by  a 
Inference  to  the  Master  to  enquire  whether  it  was  bene- 
ficial ;  but  the  course  adopted  was  to  bring  the  cause  to 
a  hearing.     If  publication  had   then  passed,  which  I 
suppose  it  had,  witnesses  could  not  have  been  examined 
>n   the  original   cause  without  an  order;  but  no  such 
order  was  obtained,  and  not  only  was  a  bill  of  revivor 
filed    to  bring  Mr.  FoorcPs  representatives   before  the 
^-^urt,  but  also  a  bill  of  supplement,  stating   all   the 
^'^tters  as   to  the   compromise,  and   putting  in   issue 
^S^in   those  very  points  raised  in  the  original  cause.     It 
"*s  been  stated,  that  these  proceedings  took  place  for 
^e  piarpose  of  having  the  decision  of  the  Court  on  the 
^^ts   of  the  petition.     I  confess,  after  hearing  all  that 
"^  been  said,  that  I  am  by  no  means  satisfied  that  it 
was  at^  nij  necessary.     It  was  clearly  put  in  issue  in  the 
^^'S^^al  information  that  the  value  was  above  60L  a 
year.      The  answer  stated  it  was  44/.  a  year.    The  trus- 
tees alleged  that  the  answer  was  wrong,  that  if  the  in- 
*^^**^ation  were  proceeded  in,  it  would  establish  that  the 
\aiue  was  greater.     All  that  might  have  been  proved  in 
^^  original  information,  and  I  am  very  much  at  a  loss  to 
Q^scover  on  what  ground  the  representatives  of  Mr.  Foord 
^^  to  be  called  upon  to  pay  the  costs  of  that  proceeding. 

U  4f  I  certainly 


184S. 


The 

Attornbt- 

Gbneral. 

V, 

Foord. 
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Gbnebal. 

V, 
FOORD. 


I  certainly  do  not  think  that  it  is  a  sufficient  justificati 
of  the  proceeding,  to  say  that  that  was  necessary  for  t. 
purpose  of  bringing  the  point  to  a  decision.     The  po 
in  issue  was  the  value,  and  the  question  raised  by  s 
plement  was  the  costs  of  the  petition,  which  might 
been  determined  on  the  petition  being  brought  on  w 
the  cause. 


I  find  some  difficulty  in  dealing  with   those 
I  think  that  the  right  order  will  be,  that  the  costs 
the   supplemental   information   be  deducted   from  "S 
costs  of  the  original  information  which  Mr.  Foord  nt 
pay,  the  costs  which  then  remain  due  to  the  Attorn  < 
General  should  be  thrown  on  the  charity. 


In  the  present  state  of  the  thing,  I  cannot  say 
trustees  were  wrong  in  suggesting  and  bringing  forw 
the  point    If  they  had  been,  they  ought  to  be  persona 
charged  with  the  costs ;  but  I  cannot  say  I  think 


were. 


See  Attorney-General  s,  Pargeter,  ante,  p.  150. 
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COCKELL  V.  PUGH.  March  3.  16. 

]MD£R  a  marriage  settlement,  the  sums  of  7694/«  The  executor 

consols,  and  4000/.,  were  vested  in  Dampier.  Hop-  ^^^  surviving 

,  -r      J       ^     trustee  de- 

K-ZTM.s  and  William  Pugh^  upon  the  usual  trusts.  clined  stating 

whether  he 

would  or  not 

le  suit  was  instituted  in  183S,  respecting  the  sum  prove  the  will, 

of  ^OOO/.  only.     Pending  the  suit,  Dampier  and  Hopkins  for^hSy^ 
^i^«l-       Pughf  who  survived,  had  by  his  answer  admitted  ^y?  aft«f 
the     Ibrust;  he  afterwards  absconded,  and  died  abroad,  transfer  trust 
He  ci.ppointed   W.  Buckley  Pugk  his  sole  executor,  who,  i^^  stand- 
^  eac^cutor  of  the  surviving  trustee,  being  applied  to  in  name  of  his 
^"ti»ig,  in  August  184.2,  to  transfer  the  trust  fund  to  the  ^^^^^'^^^* 
ne^r     trustees  appointed  under  the  settlement,  declined  trustee  within 
^  ^**  ^'  whether  he  would  or  not  prove  the  will,  and  stated  ^  ^q^  andtL 


®  '***'ould  prefer  the  matter  takinir  its  own  course.  transfer  was 

°  ordered  to 

new  trustees. 

petition  being  presented  by  the  parties  beneficially  .^  '^^  Court, 

^^^^ested,  it  was  referred  to  the  Master  to  ascertain  satisfied,  will 

^'^^^.her   William  Pugh  was   a  trustee  of  the  sum  of  J^l^^^'"^^ 

\L  within  the  meaning  of  the  act,  and  for  whom.        under  the 

Trustee  Act 

without  a 
'he  Master  found  in  the  affirmative,  and  a  petition  rderence. 

now  presented  to  confirm  the  report,  and  that  the 

^^'etary  of  the  bank  might  transfer  the  fund  to  the 

trustees  of  the  settlement. 

^r.  Rogers^  in  support  of  the  petition,  relied  on  Ex 
^t^^He  Winter  (a),  Ex  parte  Hagger.  {b) 

Mr.  James  Parker  and  Mr.  W*  H.  Clarke^  contrh^  ob- 
jected, that  the  reference  to  the  Master  ought  not  to  have 

been 

(a)  5  Ruu.  284.  {b)  1  JSeavan,  98. 
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been  whether  Williain  Pugh  was  a  trustee,  but  whetJh 
William  Buckley  Pugh  was  a  trustee.     They  cited ,       Jii 
the  Matter  of  Anderson,  (a) 

Mr.  RogerSf  in  reply. 


77ie  Master  of  the  Rolls.  The  objection  to  thi 
ference  is  mere  matter  of  form.  The  reference  is  mi 
for  the  satisfaction  of  the  Court,  and  if  the  Court 
perfectly  satisfied  of  the  facts,  the  order  may  be  m 
without  any  reference,  or  the  reference  will  be  confiim 
to  those  facts  only,  as  to  which  the  Court  cannot  fi 
satisfied  without  a  reference. 


e 
s 

e 


I  will  look  at  the  cases  cited. 


March  16. 


TJie  Master  of  the  Rolls  made  the  order  for  trj 
fer,  observing  that  there  appeared  to  be  no  entry  ir» 
Registrar's  book  of  the  case  before  Lord  Lyndhurst^ 


be 


(a)  I  LI.  (J-  Go.  27. 
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Earl  NELSON  v.  Lord  BRIDPORT.  April  i.  6. 

f^  ERTAIN  inquiries  had  been  directed  by  the  decree,   Where  a  party 
^^-^    and  the  cause  being  in  the  Master's  office,  the  Plain-  Jfrctslto^^ 
tiflFi   on  the  8th  of  December  1841,  carried  in  his  state  of  the  Master's 
facts^   and  on  the  10th  oi  February  1842,  it  was  decided  tains  leave  to 

that  evidence  should  be  entered  into  in  support  of  it.         examine  wit- 

nesses  and 
completes  the 

Ane  Defendants  carried  in  their  state  of  facts  on  the  exammation, 
_       ^  bis  opponent  8 

29 til  iD(  April  1842,  and  on  the  6th  of  Jidy  1842,  it  stood  state  of  facts 

over  to  save  expense  by  admissions.  dme*  before 

publication. 
On  the  8th  of  August  1842,  the  PlaintiflF  served  an  by  leave  of 

order  which  he  had  previously  obtained  for  an  Inter-  ^^^  Master. 
^      ^  .  ,  J  J  .   .  The  Plain, 

preter,   and   on  the  same  day  commenced  exammmg  tiff  and  De- 

h*s    'w^itnesses,  whom,  at  an  expense  of  720/.,  he  had  [fndant  took 
,  '  '  \  their  states  of 

brought  over  from  Sicily.  .  Having  completed  the  ex-  facts  into  the 
animation,  the   Plaintiff,  on  the  23d  of  January  1843,  ^c^'^Vhe 
8*vo    notice  of  motion  to  pass  publication,  but  before  Plaintiff  com- 
^^  n^otion  had  been  heard,  and  on  the  10th  of  February  examination 

^^"^S,  the  Defendants  carried  an  amended  state  of  facts  ofhiswit- 
:  ^  nesses,  and 

into     xhQ  Master's  office,  which  was  permitted  by  the  was  about  to 

^^ster,  who,  on  the  16th  of  March  1843,  certiHed  that  obtain  an 

'  '  '  order  to  pass 

*  ^^"^ixi mission  was  necessary  to  prove  the  amended  state  publication, 

^^  '^ots.     On  this  certificate,  an  order  for  a  commission  fendant  with^ 

^*^     obtained  on  the  same  day ;  and,  on  the  same  day,  the  Master's 

^   I^IaintifF's  motion  to  pass  publication  was  refused ;  carried  into 

^^   ^lie  Defendants  were  ordered  to  pay  the  costs.  '^  Master's 

office  an 

amended  state 

^^   %i^as  now  moved,  on  behalf  of  the  Plaintiff,  that  the  of  facts.  Held, 

gu^  not  irregular, 

'^iricled  state  of  facts,  the  certificate  and  the  order  for  and  a  motion 

«  ^^^  in  the  alterna- 

.  ^  ^°"""  tive  to  sup. 

^^^^  Jit  and  the  subsequent  proceedings,  or  that  the  Defendant  might  pay  the  costs 
^^^^*ioned,  was  refused  with  costs. 
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1843.  a  commission  might  be  suppressed,  or  that  the  Defend- 

'^jj^*^  ants  might  be  put  on  terms  to  pay  the  PlaintiflF's  costs 

V.  of  joining  in  the  commission,  and  of  the  proceedings 

Bridport.  ^^^^^  ^^^  same  and  occasioned  by  the  amendments. 

Mr.  Tinney^  and   Mr.  Gardner^  in   support  of  th 
motion,  contended,  that  after   the  Plaintiff  bad  com 
menced  the  examination  of  his  witnesses  in  Augas^  i 
was  no  longer  competent  for  the  Defendants  to  carry  i 
an   amended   state  of  facts,  and  thus  alter  the  issa< 
tendered  by  them,  and  render  nugatory  the  eviden 
taken  on  behalf  of  the  Plaintiff,  who  might  have  bee 
proceeding  under  a  wrong  impression  as  to  the  issa» 
raised  by  the  Defendants.     They  argued  that  such  w; 
the  usual  practice  of  the  Masters'  offices,  and  in  coi 
formity  with  the  rule,  that  after  issue  joined  no  amem 
ment  is  permitted. 

Secondly,  they  insisted,  that  if,  by  the  indulgence  m^^     of 
the  Court,  these  proceedings  were  to  stand  and  the  D 
fendants  were  to   retain  their  commission  to  examii 
their  witnesses  in  Sicily^  they  ought  to  indemnify 
Plaintiff  the  expenses  he  had  been  put  to,  or  would 
put  to,  in  consequence  of  the  negligence  and  delay  of  t-' 
Defendants,  and  who,  coming  for  an  indulgence,  ouj 
to  pay  for  it.     They  cited  Lord  Clarendon^s  Orders.  ( 

Mr.  Pemberton  Leighy  Mr.  Turnery  and  Mr.  Bern/- 
contr^y  argued  that  there  was  no  such  rule  of  pract 
as  that  alleged  by  the  Plaintiff,  and  that  until  the  e 
dence  had  been  made  known,  either  party  was  at  libe 
with  the  sanction  of  the  Master,  to  bring  in  an  amen(& 
state  of  facts,  and   to   proceed   to  examine   witness 
thereon.     That  if  it  were  otherwise,  one  party,  by  ix 

Jtf 

(a)  Beames*  Orders ,  192. 
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au 


:  haste,  might  effectually  prevent  his  opponent  from 
perly  bringing  forward  his  case  upon  the  enquiry. 


IThat  it  was  evident,  that  the  negotiation  as  to  ad- 
js^ions  had  caused  the  consideration  of  the  Defend- 
^2*  original  state  of  facts  by  the  Master,  to  be  post- 
poTised  and  had  created  the  delay ;  that  it  was  not  right 
t.h2mC  the  Plaintiff,  who  was  a  party  to  that  proceed- 
incsr^  should  now  take  advantage  of  the  delay. 


1  848. 


£ari  Nelson 

V. 

Lord 
Bridport. 


oF 


at  the  matter  was  properly  within  the  discretion 
^e  Master,  who  necessarily  possessed  an  extensive 
trol  over  the  proceedings  in  his  office ;  and  that  it  did 
appear  that  any  extra  expense  had  been  or  would 
incurred  by  the  Plaintiff. 


r.  Tinnei/y  in  reply. 


m 


ha 


e  Mast£r  of  the  Rolls. 

his  is  certainly  a  very  unusual  application,  and  one 
mch  does  not,  on  the  face  of  it,  appear  to  me  to  be 
reasonable.     Here  is  a  most  important  and  com- 
bated  enquiry   pending  before    the    Master.      Both 
lies  have  carried  in  their  respective  states  of  facts,  one 
examined  witnesses,  and,  before  the  publication  of 
evidence,  the  Master,  who  has  the  conduct  of  this 
uiry,  has  given  leave  to  the  other  side  to  amend  his 
€  of  facts,  and  has  certified  as  to  the  propriety  of  issuing 
^^^mmission  to  examine  witnesses  abroad,  for  the  pur- 
of  enabling  the  party  to  prove  that  amended  state 
^^      facts,   and  upon  the  Master's  certificate,  an  order 
"^s  been  obtained  for  issuing  such  commission. 

This  motion  seeks  to  set  aside  the  amended  state  of 
^^Cts  and  the  proceedings  subsequent  upon  it,  on  the 

ground 
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V, 

Lord 
Bridport. 


1843.        ground  of  irregularity.  Whether  there  has  been  an  irre- 

Ewl  Nelson    g"'*^*'y  ®^  ^^^  ^^  a  matter  which  I  certainly  should  not 

like  to  decide  on  my  own  judgment,  without  first  en- 
quiring as  to  the  usual  practice  in  the  Master's  o£Bce  in 
that  respect* 

The  Plaintiff's  state  of  facts  was  taken  into  the 
Master's  office  on  the  8th  of  December^  and  he  obtained 
leave  to  examine  witnesses  in  the  ordinary  course. 
He  might  have  witnesses  examined  in  London  by 
procuring  the  attendance  of  his  witnesses  from  abroad ; 
but  there  was  nothing  to  preclude  either  party  from 
having  a  commission  to  examine  their  witnesses  abroad. 

No  state  of  facts  was  brought  into  the  office  on  behalf 
of  the  Defendants  Lord  and  Lady  Bridport  until  five 
months  afterwards,  namely  till  the  29th  of  April.  Now 
if  the  argument  were  to  prevail,  that  a  party  is  not 
entitled  to  amend  a  state  of  facts,  after  the  other  party 
has  commenced  the  examination  of  his  witnesses,  then 
as  the  PlaintifThad  commenced  the  examination  of  his 
witnesses  on  the  9th  of  December,  the  Defendants  would 
have  been  precluded  bringing  in  any  state  of  facts  at  all. 

( The  Master  of  the  Rolls  proceeded  to  state  the 
circumstances  of  the  case,  which  it  is  unnecessary  to 
repeat,  and  proceeded) :  — 

In  this  state  of  things,  it  is  asked,  in  the  first  place, 
that  Lord  and  Lady  Bridport  may  be  precluded  from 
alleging  those  facts  which  are  necessary  to  establish 
their  case  under  the  enquiry.  Under  the  circumstances 
which  have  taken  place  in  this  case,  this  is  utterly  im- 
possible, and  cannot  be  seriously  thought  of.  It  is  then 
said  that  all  these  proceedings  are  so  irregular,  that  if 
the  Defendants  are  desirous  of  being  relieved  therefrom, 

they 


CASES  IN  CHANCERY. 


299 


must  pay  all  the  costs;    besides  this,  it  is   said 
there  has  been  very  great  and  very  unreasonable 
Sdctj  on  the  part  of  the  Defendants.     I  shall  make  some 
enquiries  as   to  the  pourse  of  proceeding  before   the 
Ibf  alters  in  these  cases  before  I  decide  this  case ;  but  if 
party  thinks  fit,  and  finds  it  for  his  advantage,  in 
to  secure  testimony  which  might  or  might  not  be 
in  danger  of  being  lost,  to  commence,  with  all  the  dili- 
gence he  is  master  of,  the  examination  of  his  witnesses, 
is  he,  from  the  moment  he  commences  the  examination  of 
his  ^witnesses,  to  be  at  liberty  to  preclude  his  opponents 
from  bringing  in  an  amended  state  of  facts,  or  any  state 
of  facts  at  all,  and  that,  though  he  has  given  him  no  notice 
further  than  that  which  is  usually  given  in  the  course  of 
the  examination  ?     If  he  is,  we  must  consider  that  rule, 
And  the  consequences  which  the  Defendants  desire  to  be 
relieved  from. 


1848. 


Eari  Nelson 

V. 

Lord 
Bridport. 


state  of  facts  may  be  amended  over  and  over  again 

^^^^^oiiling  to  the  circumstances  of  the  case.     The  Mas- 

^^9    ^ho,  upon  an  enquiry  of  this  kind,  has  a  large  dis- 

^"^^ion  with  which  the  court  is  by  no  means  disposed 

unnecessarily  to  interfere,  may  consider  it  necessary  for 

^^  purpose  of  conducting  the  enquiry,  and  give  leave 

^   ^o  it.       Then  is  a  party  who    proceeds  with   dili- 

S^tioc  and  with  strict  propriety  in  the   examination  of 

*^^^sses  for  himself,  but  without  any  constat  on  the  part 

^He  Master  as  to  the  particular  period  from  which 

^     parties  shall  be  bound  by  their   states  of  facls,  or 

^^ti  the  parties  are  to  be  considered  at  issue,    and 

^^*^out  any  intimation  to  the  other  side,  by  examining 

^^^esses  one  day  to  have  a  right  to  preclude  his  oppo- 

^*^t  from  bringing  forward  an  important  fact  the  next 

'^y  ?  If  that  be  the  state  of  practice,  it  certainly  requires 

^« consideration  ;  I  will  enquire,  but  I  have  no  doubt  I 

^Ust  refuse  this  motion  in  the  terms  in  which  it  is  made. 

With 
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184S.  With  respect  to  the  costs,  I  will  consider  bow  far  the 

EarTNELsoN   P^^^*^^  '"^J  ^  relieved  from  the  consequences  of  any 
V.  irregularity  that  has  occurred.     If  there  is  to  be  a  com- 

Bridport.  "fission,  it  will  be  directed  for  the  purpose  of  giving  a 
real,  fair,  and  bond  Jide  examination  of  witnesses  to  the 
satisfaction  of  both  parties.  Though  granted  for  the 
benefit  of  one,  still  the  other  party  must  have  the 
portunity  of  attending  with  all  proper  facilities. 


IS 


I  am  strongly  of  opinion,  that  if  the  Plaintiff  in 
case  is  advised  that  he  ought  to  bring  forward  a  su*  ^cjp* 
plemental  state  of  facts,  to  enable  him  to  give  eviden^rt^ice 
of  something  of  which  he   was  first  apprized  by  tii^^tiie 
amendment.  Justice  requires  that  he  should  have  t^^ithe 
opportunity  of  doing  it.     If  the  Defendants  bring  i^^  or- 
ward  new  facts  by  amendment,  the  Plaintiff  must  b^^Hive 
an  opportunity   of  meeting  them ;   natural  justice  re^ 

quires  that  he  should  have  that  opportunity.  Any  th  iog 
contrary  to  that  would  seem  to  be  so  abhorrent  to  — Air 
dealing  that  it  could  not  be  allowed. 

Both  sides  are  engaged  in  a  contest  of  great  conk^  pli- 
cation and  great  difficulty,  requiring  close  and  exclu^^ive 
attention  for  a  long  time ;  I  do  not  wonder  that  the 
natural  zeal  which  is  engendered  in  the  course  of  ^thi$ 
matter  should  lead  to  some  contest.  It  has  been  a  g  -^kksS. 
satisfaction  to  me  to  have  heard  from  each  side  testim  ^oy 
to  the  fair  dealing  of  the  other. 


I  will  endeavour  to  communicate  with  the  Master^      ^^ 
the  course  of  to-day,  and   I  will  mention  the  case         "^^^ 
Wednesday. 


r 
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The  Master  of  the  Rolls.  1843. 

I  have  had  a  communication  with  some  of  the  Mas-   Earl  Nelson 
ters,  and  though  I  do  not  find  among  them  a  perfect         j^^^ 
conformity  of  practice,  yet  most  of  them  say,  distinctly,     Bridport. 
that  there  is  not  the  least  degree  of  irregularity   in       ^frU^* 
this  proceeding,  and  that  it  has  been  quite  in  conformity 
with  the  practice  of  their  offices ;  though  there  is  some 
cloubt  on  the  part  of  other  Masters,  yet  they  all  think 
^at  special  circumstances  may  arise,  which  might  make 
Cihis  mode  of  proceeding  perfectly  proper. 

I  have  considered  the  case  with  all  the  attention  that  I 
could,  and  I  certainly  am  of  opinion,  that  under  t\\e  cir- 
cumstances of  this  case,  it  is   in  conformity  with  nke 
practice  in  the  Master's  office  to  receive  an  amended 
state  of  facts  before  publication,  and  to  go  into  new  evi- 
dence.      The  subject  was  discussed  before  Lord  Eldon 
in  a  case  of  Willan  v.   Willan.  (a)      In  that  case  pub- 
lication had  passed,  and  on  the  ground  that  publication 
had  passed  and  the  depositions  had  become  known  to 
all  the  parties,  he  was  clearly  of  opinion,  in  conformity 
with    what  is  now   the   ordinary   practice,   that   there 
could  not  be  a  further  examination  without  special  leave 
of  the  court ;  but  it  does  not  seem  to  have  been  stated 
by  anybody,  that  there  might  not,  at  any  time  prior  to 
^he  publication,  have  been  an  examination  of  witnesses, 
•^Od,  as  preliminary  to  such  examination,  a  statement 
^bowing  the  facts  which  were  to  be  the  subject  of  that 
^^Camination. 

There  was  a  case  before  Lord  Cottenham^  which  has 
^  ^:Dt  been  reported,  which  does  not  bear  on  this  directly, 
-^  Xjt  it  certainly  shows  what  is  the  view  taken  of  these 

atters.     It  was  a  case  of  an  enquiry  as  to  the  next  of 

kin, 
(a)  19  Vet.  5^9. 1  and  see  Napier  ▼.  Staples,  1  Moliot^^  228. 
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Earl  Nelson 

Lord 
Bridport. 


kin,  a  state  of  facts  had  been  carried  in,  witnesses  had  been 
examined  on  both  sides,  and  the  examination,  as  it  would 
appear,  entirely  brought  to  a  close ;  the  evidence  was  not 
however  taken  on  interrogatories,  but  on  affidavits,  which 
makes  a  great  difference,  because  the  production  of  every 
affidavit  is  the  same  as  publication ;  the  evidence  having 
been  gone  through,  and  the  Master  being  prepared  to 
make  his  report,  another  fact  was  brought  forward,  and 
it  was  said  that  the  parties  were  not  then  at  liberty  t 
prove  it.     The  Master  thought  it  was  too  late,  and  thar. 
he  ought  not  to  admit  any  fresh  examination.     In  th 
state  of  circumstances  application  was  made  to  Lor 
Cottenham^  and  he  referred  it  back  to  the  Master 
review  his  report,  thinking,  that  under  these  circuDZ7-> 
stances,  a  party  ought  not  to  be  precluded  from  bring- 
ing forward  fresh  facts  which  were  material  to  be  en- 
quired into.     Certainly  the  case  is  not  sufficiently  similar 
to  make  the  one  an  authority  for  the  other,  but  it  shows 
the  view  taken  in  a  case  of  this  kind. 


On  looking  at  this  matter  with  all  the  attention  I  can 
give  to  it,  I  do  not  find  any  irregularity  in  the  proceed- 
ing, and  I  must  add  further  in  this  case,  that  if  in  this 
proceeding  there  had  been  a  deviation  from  what  might 
be  considered  the  ordinary  practice  of  the  Master's 
office,  I  think  the  special  circumstances  here  were  suffi- 
cient to  justify  it.  It  IS  perfectly  clear  to  me,  that  after 
that  meeting  of  the  6th  of  July  1842,  it  must  have  been 
in  the  expectation  of  everybody,  that  some  further  pro- 
ceedings were  to  take  place  with  reference  to  the  state 
of  facts  brought  in  by  Lord  and  Lady  Bridport ;  whe- 
ther that  proceeding  was  postponed  merely  for  the  pur- 
pose of  seeing  whether  admissions  of  documents  could 
be  made,  or  whether  it  was  postponed  for  the  purpose 
of  considering,  between  the  parties,  what  mode  of  proof 
on  the  subject  of  the  inquiry  at  large  was  to  be  adopted, 

still 
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still  something,  of  necessity,  was  to  be  done,  and  if  the 
p^K'ties  could  not  come  to  an  agreement  respecting  it, 
t^lm^xe  must  have  necessarily  been  a  further  proceeding 
V>ef<>re  the  Master  on  the  state  of  facts  which  was  under 
his    consideration  on  the  6th  of  July.     That  never  was 
l3roi]ght   under  his   consideration   at  all.     The  other 
party  could  not,  by  proceeding  to  examine  his  witnesses, 
preclude  the  Master  from  going  into  a  subject,  the  con- 
sideration  of  which  had  been  merely  postponed,   and 
preclude  him  from  the  right  to  have  it  further  inves- 
tigated.    I  think  that  the  matter  was  left  in   a  state 
that  gave  to  the  other  party  a  right  to  proceed ;  and  if 
the  Defendants,  having  that  right,   found  they  could 
proceed  with  greater  advantage  by  amending  their  state 
of  facts,  I  know  of  no  law  and  no  principle  of  practice 
that  Would  preclude  them  from  so  doing. 

I  nin  of  opinion  that  this  motion  is  entirely  mistaken, 

and  I  think  it  must  be  refused  with  costs.     At  the  same 

tine  justice  must  be  done  to  the  other  side ;  I  am  not 

aware  that  it  will  be  in  the  least  degree  necessary  for 

ro^  to  make  any  special  order  on  the  subject,  but  new 

^'^gations  having  been  brought  forward  on  the  amended 

state  of  facts,  there  must,  on  that  new  matter,  be  a  just, 

****■»  and  regular  litigation  between  the  parties ;  it  being 

right  of  the  Plaintiff  to  put  in  issue  matter  proper  to 

ro^t  the  allegations  now  brought  forward  by  Lord  and 

^^y   Bridport.     I   do   not  think  it  will  be  necessary 

»or    m^  jQ   interfere  in   the  matter,  but  if  the  Master 

entertains  any  scruple,  upon  an  application  made  here, 

^  should  require  very  strong  reasons  to  induce  me  to 

reiuse  to  the  Plaintiff  liberty  to  meet  those  new  facts 

in  every  way  that  justice  may  require. 


SOS 


1843. 


Earl  Nelson 

V, 

Lord 
Bridport. 
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jpril\9.24.  CATTELL  V.  SIMONS. 

^  I  _  npmS  case,  which  is  reported  in  a  former  volume  {t0 

able  and  pay-  *-    now  came  on  upon  a  motion  by  the  Plaintiffs,  th^ 

partie^  ^°  ^^^^  ordered  by  the  Lord  Chancellor  to  be  paid  by 

ordered  to  Defendant  to   the  Plaintiffs  might   be   set  off  again^^ 

set  off,  with-  costs  ordered  by  the  Master  of  the  Rolls  to  be  paid  hrj 

out  regard  to  ^h^  plaintiffs    to  the  Defendant.      The  circumsten 
the  hen  of  the  .11. 

solicitors.  will  conveniently  appear  by  the  following  chronolc^i 

The  Master  ^«.„f^««^^f, 

of  the  Rolls  statement:  — 

has  jurisdic- 

costs  which  On  the  8th  of  November  1842  the  Lord  Chancell 


have  been         ordered  the  Defendant   Flecknoe  to   pay   costs  to  tl 

ordered  by  the 

Lord  Chan.      Plamtiffs. 

cellor  to  be 

Eaid  by  the 
defendant  to        On  the  8th  of  December  the  minutes  being  mentionc 

the  Plaintiff  to  ^^  ^y^^  Lord  Chancellor,  a  motion  was  directed  to 

be  set  off  ' 

against  costs      made. 

ordered  by  the 

Master  of  the 

Rolls,  to  be  On  the    1 5th   of  December  the  Master  of  the  R<»»  .       ^ 

Plaintiff  to  the  ordered  the  Plaintiffs  to  pay  costs  to  the  Defend 

Defendant.       Flecknoe. 
The  order 
may  be  ob- 

Sn^lnd  thT       ^"  ^^^  ^^^^  of  December  the  Plaintiffs  gave  notice: 
notice  of  mo-    the  Defendant  that  they  were  willing  to  set  off  the  c 

ri?en™before      ^'^^y  ^^^  ^^  P^y  against  those  they  had  to  receive. 
the  taxation. 

the  8th  of  November  ordered  the  Defendant  to  pay  costs  to  the  Plaintifl^  but   ^L^^e 
order  was  not  completed  till  the  23d  of  December.    The  Master  of  the  Rolls       ^^-^ 
the  15th  oi  December  ordered  the  Plaintiff  to  pay  costs  to  the  Defendant,  and     -^^ 
the  19th  the  Plaintiff  offered  to  set  off  the  costs.     The  Defendant  in  January  /^c^^- 
lowing  issued  an  attachment  for  the  costs:  Held,  that  the  Plaintiff,  notwithstani/i -^^Z 
he  was  in  contempt,  might,  under  these  circumstances,  move  to  set  off  the  costs. 


m 
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On  the  23d  of  December  the  minutes  of  the  Lord 
ancellor's  order  were  settled. 


On  the  11th  of  January  following,  the  Defendant 
d  an  attachment  against  the  Plaintiffs  for  10/.  165. 4(/. 
of  costs  under  the  Master  of  the  Rolls'  order. 


1843. 


Cattell 

V. 

Simons. 


n  the  13th  of  January  the  Defendant  issued  a  sub- 
(or  2ifL  195.  Sd.f  the  remaining  costs  under  the 
e  order. 


ti 


til 

ff;= 


n  the  14th  of  January  the  subpcena  for  costs  was 
ed  on  the  Plaintiffs,  and  on  the  same  day  the  Plain- 
gave  this  notice  of  motion  to  set-off  the  costs. 


'n  the  16th  o(  January  the  Plaintiffs'  costs  under  the 
Chancellor's  order  were  taxed  at  38/.  145. 


^ICJnder  these  circumstances,  35/.  165.  being  due  from 
^  Plaintiffs  to  the  Defendant  and  38/.  1 45.  from  the  De- 
ant  to  the  Plaintiffs,  this  motion  was  now  brought  on. 


r.  Teed  and  Mr.  W^  T.  S.  Daniel^  in  support  of  the 
^on. 


\ 


w 


r.  Pemberton  and  Mr.  Chandless  contra^  objected, 
1,  that  interlocutory  costs  could  not  be  ordered  to 
set  off  so  as  to  defeat  the   right   of  the   solicitor ; 
^Dndly,  that  such  an  application  ought  not  to  be  made 
motion;  thirdly,   that  the   notice  of  motion   could 
be  given  until  the  amounts  had  been  ascertained  by 
ation ;  fourthly,  that  the  Plaintiffs  being  in  contempt, 
^^uld  not  be  heard  in  support  of  a  motion ;  and  lastly, 
^Wt  the  Lord  Chancellor  having  by  his  order  specifi- 
city directed  that  the  costs  should  be  paid  by  the  De- 
fendant to  the  Plaintiffs,  this  Court  had  no  jurisdiction 
to  alter  or  vary  that  direction. 

X  3  Taylor 
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Cattell 

V, 

Simons. 


Taylor  v.  Pqpham  (a),  Ex  parte  Rhodes  (i),   Wrig-^^ 
Mudie  {c\  and  Hawkins  v.  Hall  {d)  were  cited. 

Mr,  Teed^  in  reply. 


The  Master  of  the  Rolls. 

Where  a  party  owes  another  35/.  165.  for  costs,  kdi0- 
the  same  time  is  entitled  to  receive  38/.  14s.  fromh 
for  other  costs,  nothing  would  seem  more  reason 
than  that  these  sums  should  be  set  off  one  against 
other.     Several  objections  have,  however,  beeh  made 
this  application. 


First,  that  it  interferes  with  the  rights  of  the  solicitOi-> 
but  I  have  no  doubt  whatever  of  the  rule,  that  the  li< 
of  the  solicitor  for  costs,  is  not  to  interfere  with  ti 
rights  of  the  parties.     I  have  already  had  occasion 
consider  the  point ;  and  I  think  the  case  is  reported.  ( 


Secondly,  it  is  said,  that  the  application  ought  not 
be  made  by  motion,  but  I  cannot  see  why  the  court 
not  to  proceed  upon  motion ;  or  why  the  parties  are 
be  put  to  the  trouble  and  expense  of  attachments,  a 
other  proceedings,  to  work  out  their  rights,  when  the 
is  a  plain  equity  to  have  the  costs  set  off.  If  I  h 
been  aware  of  the  circumstances  when  the  order  w 
made  here,  I  should,  if  I  had  jurisdiction,  have  a 
dered  the  costs  to  be  set  off.  I  am  of  opinion,  that  tl 
application  is  not  improper  by  motion. 


Thirdly,  it  is  said,  that  the  Plaintiffs'  costs  had  n 
been  ascertained  until  after  the  notice  of  motion  ha 
been  given,  but  I  am  of  opinion,  that  it  was  not  ne 

sar 


^t 


(ft)   15  Ves,12, 

(b)  Ibid,  539. 

(c)  1  Sim,  «J  S.  266. 


(rf)  4  Myl.  cj-  Cr,  282. 
(e)  Bawlrcc     v.     IVaiscn, 
Keen,  713. 
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sary    to  wait   until  the  amount  of  the  costs  had  been 
ascr^rtained. 


1848. 


iss 
ao 
be 
ot>l 


oca 


e  fourth  objection  is,  that  an  attachment  had 
cl  against  the  Plaintiffs  prior  to  the  notice  of  motion, 
^at  being  in  contempt,  the  Plaintiffs  cannot  be 
I  think,  however,  under  the  circumstances,  the 
tion  ought  not  to  prevail,  seeing  that  the  offer  to 
'S  was  made  on  the  1 9th  of  December^  that  the 
Chancellor's  order  was  not  ultimately  settled  until 
Sd  of  December ^BnA  that  the  attachment  was  issued 
e  1 1  th  of  January,  {a) 

%e  last  is  the  only  serious  objection,  namely,  that 

rder  asked  for  will  interfere  with  the  Lord  Chan- 

r's  order,    and  that  the  Plaintiffs  ought   to  have 

ied  to  the  Lord  Chancellor  on  the  subject,  when 

matter. was  before  him   on  the  23d  of  December. 

oes  appear  to  me,  that  the  Lord  Chancellor  had 

iction   over   the  matter,    and  might  either   have 

red  the  costs  to  be  set  off,  or  have  directed  that 

order  should  not  be  carried  into  execution,  until  an 

^rtunity  had  been  given  to  the  Plaintiffs  to  apply ;  I 

t  reserve  the  point  as  to  the  interference  with  the 

Chancellor's  order. 


^The  Master  of  the  Rolls. 

^By  an  order  made  by  the  Lord  Chancellor,  the  De- 
lant  was  ordered  to  pay  costs  (the  amount  of  which 
been  ascertained  to  be  S8/.  145.)  to  the  Plaintiffs. 
^  an  order  made  at  the  Rolls,  the  Plaintiffs  were 
^^dered  to  pay  costs  (the  amount  of  which  has  been 
^.certained   to  be   S5l.  165.)   to  the   same  Defendant 


{a)  See  King  v.  Bryant^  3  MyU  4*  Cr.  19).,  and  W'tkon  v.  BaUt^ 
«  197. 

X  4  The 


April  2ii 
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The  Defendant,  who  has  not  paid  the  SSL  145.  due  (roi 
him,  claims  to  be  entitled  to  compel  the  Plaintiffi 
pay  the  35/.  1 6s.  due  to  him.     And  the  Platntifis  as^ 
that  one  set  of  costs  may  be  set  off  against  the  oth 
and  that  the  Defendant  may  not  be  permitted  to  enfbi 
the  payment  of  the  costs  due  to  him,  without  paying  th 
costs  due  from  him. 


It  appears  to  me,  that  in  making  this  application,  th 
Plaintiffs  do  not  seek  to  vary  the  order  made  by  th 
Lord  Chancellor  in  their  favour,  but  claiming  againsr 
the  Defendant  the  duty  of  his  obedience  to  that  order 
and  admitting  in  favour  of  the  Defendant  the  duty  o: 
their   own   obedience  to  the   order  made  here,   the 
ask,  that  the  Defendant  may  not  be  at  liber^  to  enfb 
obedience  to  the  order  made  here,  without,  on  his 
obeying  the  Lord   Chancellor's  order,   and  they  ofier 
to  accept  what  is  due  to  them  in  satisfaction  pro  tanio 
what  is  due  from  them.     They  do  not  ask  for  the  costs, 
of  this  application,  which  (under  the  circumstances  t^ 
which  I  adverted  at   the  time  when  the  motion  was 
made),  I  should  not  have  been  disposed   to  grant 
think  that  the  order  must  be  made  to  set  off  the  costs 
due  to  the  Defendant  under  one  order,  against  an  equa 
amount  of  the  costs  due  from  the  Defendant  under  tb« 
other  order. 


I 


See  also  Ilarmcr  v.  Harris,  1  Run.  1 55.     Taylor  v.  Cook,  Yoi 


or»i 
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LLOYD  V.  CLARK.  AprU2o,  21. 

this  case  the  common  injunction  had  been  oh-  A.  B,,  very 
"Cained  for  want  of  answer,  restraining  the  Defen-  ^^incofage 

from  proceeding  at   law   on   certain   negotiable  was  induced 
.^^  .  .  '^  ^  ^  by6'.2>.,hi8 

"  '^^ties.  superior 

officer,  to  ao- 

•""fcn.  L     •        L  HI  J  .-  cept  bills  for 

-^he  answer   navmg  been  filed,  a   motion  was  now  5000/.  at  two 

^^e  to  dissolve  the  injunction.  months,  for 

"^  his  accommo- 

dntion,  which 

IMr.  Pemberion  Leigh  and  Mr.  Bates,  shewed  cause,      by  C.^tT* 

E.  >.,  a 
Mr.  Kindersley  and   Mr.  Daniel^  in  support  of  the  lU^Myment  of 

Motion  to  dissolve.  a  aebt  of 

2S90L    E,F., 
who  was  privy 

Mr.  Pemberton  Leigh,  in  reply.  ^"^  ^^^  ^"^ 

°  ^  "^  action,  after- 

wards agreed 

The  Master  0/  the  Rolls  postponed'  giving  judg-  Jene^l^of'**^ 

ment.  these  and 

another  bill 
for  500/. 

^^^mmm^m^i^^^m^mmmm^^^m^  foT  tWClve 

months  in 
consideration 

The  Master  o/ihe  Rolls.  "'•£?•'•  f*^ 

•^  missory  note 

In  this  case,  the  Plaintiff  alleges,  that  the  Defendant  qj^\^  j^  three^' 

Mr.  Clark  has  obtained  from  him  several  securities  for  y^",  which 

sum  E,  F, 
money,  to  the  amount  altogether  of  about  6257/.  IO5.,  charged  for 

and  by  his  bill  he  prays,  that  it  may  be  declared  that  *^"  expence 

the  securities  were  obtained  from  him  by  the  fraud  and  E,  F.  was, 

imposition  of  Mr.  Clark,  and  that  the  same  may  be  de-  cumttanajT'^' 

livered  up  to  be  cancelled ;  and  that  Mr.  Clark,  and  restrained  till 

also  Mr.  Argent,  into  whose  hands  one  of  the  securities  from  suing  for 

has   come,   may   be   restrained   from   prosecuting   any  the  2500/. 

action 
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action  against  the  PiaintiiF  in  respect  of  the  matters 
question. 

An  injunction  was  obtained  for  want  of  answer,  ai 
the  answers  being  filed,  the  Plaintiff  shews  cause  up 
the  answer  of  Clark^  why  the  injunction  against  hi 
should  not  be  dissolved.  It  is  admitted  that,  upon  tl 
answer  of  Argent^  the  injunction  against  him  cannot  I 
sustained. 


The  case  appears  to  be,  that  before  the  month 
June  1841,  extensive  pecuniary  transactions  took  pla 
between  Capt.  Byng  and  the  Defendant  Clark^  who  ii 
money  lender  by  profession ;  that  Capt.  Bytig  had  i 
confidence  of  the  Plaintiff,  who  was  a  comet  in  ■ 
regiment  in  which  Capt.  Byng  was  captain ;  that  By. 
being  embarrassed  and  indebted  to  the  Defendant  dm 
procured  the  acceptance  of  the  Plaintiff  for  his  acco 
modation,  and  that  under  these  circumstances,  ( 
Plaintiff,  without  any  consideration  paid  to  him,  w 
induced,  for  the  accommodation  of  Capt.  Byng^  h 
superior  o£Scer,  and  to  facilitate  Bt/n^s  transactioi 
with  Clark^  to  accept  three  bills  of  exchange  for  1000 
each,  drawn  upon  him  by  Capt.  Bjpig,  These  bills  wei 
delivered  by  Capt.  Byng  to  Mr.  Clark.  Two  of  tliei 
were  dated  on  the  12th  of  June  1841.  The  date  of  tl 
third  does  not  distinctly  appear,  the  bill  stating  that  i 
as  well  as  the  other  two,  was  dated  the  1 2tli  of  Jun 
but  the  answer  so  stating  the  matter,  as  to  leave  it  doub 
ful  and  to  afford  some  reason  for  thinking,  that  it  w, 
dated  two  or  three  months  earlier,  and  at  a  time  wh< 
the  Plaintiff  had  not  attained  his  age  of  twenty-oi 
years.  However  this  may  be,  I  think  it  cannot  1 
doubted,  upon  the  answers  and  the  correspondence,  th 
Mr.  Clark  well  knew,  that  the  acceptances  had  be< 
given  by  the  Plaintiff  for  the  accommodation  of  Ca[ 

Byn 


according  to  the  answer,  the  Defendant  Clark  had 

^^S^tiated  one  of  the  bills  for  1000/.,  and  had  deposited 

^^other  of  them  for  the  sum  of  700/.,  but  the  other 

^dl   remained  in  his  own  hands.     He  told  the  Plaintiff, 

^^'^^ever,  that  all  the  bills  were  out  in  the  world,  or 

^^^^'cin  the  hands  dihon&Jide  holders  thereof.     The 

"^^^.intiff  became  anxious  to  get  in  and  conceal  from  his 

^^Her  the  bills,  all  of  which  he  supposed  to  have  been 

^^S^^ted  and  to  be  outstanding,  and  he  offered  the 

""^findant  Clark  any  security  in  his  power,  if  he  would 

S^t.   Iq  the  bills,  and  he  wished  the  bills  (which  he  called 

*^^^^ds)  to  be  consolidated  into  one. 


the  same  2Sd  of  Jime^  on  which  the  Plaintiff  ex- 

l^^^^^sed  his  wish  that  the  bills  should  be  consolidated, 

'^*''-  Clark  says,  that  he  advanced  to  the  Plaintiff  450/., 

^*^€j  took  from  him  an  acceptance  for  500/. ;  he  has  not 

^^^^^  when  this  acceptance  was  payable,  but  from  the 

^^^tare  of  the  dealing,  it  must  have  been  in  a  short 

The 

(a)  2ist  May  1841. 
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Byngm  The  bills  were  payable  in  two  months,  they  1843. 
amounted  together  to  3000/.,  and,  according  to  the 
ansMrer,  the  sums  due  from  or  payable  by  Capt  Byng 
to  Clark^  amounted  together  to  2590/.,  and  thus  Mr. 
Clark  was  to  obtain  410/.  for  his  discount,  or  for  for- 
bearance for  two  months. 

In  this  way,  the  Plaintiff  became  liable  upon  three 
bills  of  exchange,  amounting  in  the  whole  to  3000/. 
He  had  very  recently  attained  his  age  of  twenty-one 
years  (a),  and  became  alarmed,  not  only  at  the  re- 
sponsibility which  he  had  incurred,  but  also  lest  his 
'filler  should  become  acquainted  with  his  conduct  in 
matters. 
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The  Plaintiff  now,  as  surety  for  Capt.  Byngf  whose 
debt  upon  this  transaction  is  stated  to  be  several  sums, 
amounting  in  the  whole  to  2590^9  and  as  debtor  himself  ^ 
to  the  amount  of  450/.,  had  become  liable  to  pay  35001^.^ 
and  he  is  said  to  have  been  desirous  that  the  securitie^^ 
should  be  consolidated;  Clark  alleged  his  trouble  itr^t 
getting  in  the  outstanding  bills,  and  the  expense  of  in»,^r- 
surance,  and  he  agreed  to  extend  the  time  for  paymeiKr^^ 
of  the  3500/.  for  twelve  months.  For  this 
and  the  trouble  and  expense,  he  says,  the  Plain! 
agreed  to  give  him  a  promissory  note  for  2500Z,,  payal 
at  the  end  of  three  years ;  and,  on  the  3d  of  July  18' 
the  Plaintiff  gave  to  Clark  a  promissory  note  for  d5( 
payable  in  twelve  months,  and  another  for  2500L 
able  in  three  years,  and  a  warrant  of  attorney  to  con(^ 
judgment  was  signed  on  the  5th  of  July, 


The  promissory  note  for  S500L  has  been  given 
the   Defendant  Argent^  who  is   at  liberty   to  sue    C 
Plaintiff  upon  it;  the  note  for  2500/.  is  in  the  hands 
the  Clerk  of  records  and  writs  for  the  inspection  of  t 
Plaintiff,  and  the  Defendant  says,  that  he  is  -ready 
deal  with  it  as  the  Court  may  direct. 


Not  being  in  the  possession  of  the  note  for  3500/.,  a 

not  being  able,  at  present,  and  professing  not  to  wish 

sue  on  the  note  for  2500f.,  it  does  not  appear  why, 

to  these  sums,  the  Defendant  desires  to  dissolve  the 

junction,  or  how  he  can    reasonably  expect   that  t 

Plaintiff,  whilst  he  remains  liable  to  the  suit  of  Argi 

should,  as  the  price  of  the  injunction,  pay  the  sum 

3500/.   into    court ;    but    after    carefully   reading  t 

answers   and   the  admitted   correspondence,    I   am 

opinion,  that  the  injunction  as  to  these  sums  ought  n 

to  be  dissolved.     The  answers  appear  to  me  to  conta  ^^ 

an   unsatisfactory  account  of  the  transactions :   sever^' 

of 
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of  the  statements  appear  to  me  to  be  inconsistent  with 
the  oorrespondence :  it  does  not  clearly  appear,  but 
may  certainly  be  doubted,  whether  the  Plaintiff  was 
ever  l^ally  liable  to  pay  one  of  the  acceptances  for 
lOOO/.,  the  giving  up  of  which  was  part  of  the  consider- 
ation for  the  note  for  3500/.:  it  appears  to  me,  that 
upon  further  investigation,  and  upon  evidence  to  be 
taken  in  the  cause,  it  may  not  improbably  appear,  that 
the  Plaintiff  was  induced  to  give  the  note,  by  misrepre- 
sentation as  to  the  extent  of  his  previous  liability,  and 
by  misrepresentation  as  to  the  nature  and  extent  of  Mr. 
CUzrX^s  services,  and  I  think  that  the  fact  of  the  note  for 
2500/.  being  taken  for  such  a  pretended  reason,  from  a 
young  man  placed  in  the  situation  which  ^v.  Clark 
Ime^KT  the  Plaintiff  to  be,  and  acting  under  the  influence 
of  his  superior  officer,  for  whose  accommodation  the 
wbole  transaction  was  commenced,  throws  such  a  sus- 
picion upon  it,  that  the  Plaintiff  ought  to  have  an  op- 
portunity of  proving  the  alleged  fraud,  before  the  De- 
fendant can  be  permitted  to  sue  him  upon  this  note. 
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^eA.3.22,23,  GREENWOOD  V.  CHURCHILL. 

April  29, 

A.  B.  yi2s  riAMUEL  CHURCHILL  the   elder,  by  his  v^^iW 

Scyfw'L^h  ^  dated   the   17th  of  April  1808,  gave  to  his  f^^J^ 

was  charged  Benjamin  Churchill  a  legacy  of  8000^,  to  be  paid  with^  ^^ 

devised  to  C.  twelve  months  after  the  testator's  death,  with  interest      ^^ 


D,    A,  B.  by    4  p^^  ^ent  in  the  meantime,  and  he  charired  all  t»  ** 

a  deed,  to  '^  .  i      i 

which  C.  D.     real  estates  in  Doddington  with  the  payment  of  tl^  ^^ 


TiJd  wffie-   •^g^^y-    Subject  to  the  charge,  the  estates  in 

cited  that  it      ton  (which  were  said  to  comprise  Clifton)  were  devis 

agreed  that       ^  Samuel  Churchill  the  son  in  fee. 
the  legacy 

on  the  security       "The  testator  died  in  April  1 808.    The  will  was  pro 

of  the  estate,    j^y  Samuel  Churchill  the  son,  who  was  sole  executes 

assigned  it  to       "^ 

E,  F,    A.B,,  and  in  October  1809,  Benjamin  Churchill  being  entitl 

without  the      ^^  receive  the  leffacy  of  8000/.,  and  being  about  to  mar 

concurrence  ^     j  '  o 

of  £.K,  after-  Eliza  Harriot  Frome^  an  indenture  of  settlement,  mai 

the^  change"  between  Benjamin  Churchill  of  the  first  part,  Eliza  He 

upon  the  riot  Frome  of  the  second  part,  Theodosia  Frame  of 

B,  and  C,  J),  third  part,  John  N.  Fazakerly  and  John  Churchill  of 

together  after,  f^^^^^^  p^^t,  and  Samuel  Churchill  of  the  fifth  part,  w 
wards  njort-  *^  i  .         i 

gaged  the  executed  by  the  several  parties  thereto ;  and  thereb^..^^* 

S^c'^and''  after  reciting  the  will  of  Samuel  ChurchiU  the  elder,  artm^ 

afterwards  to  that  the  legacy  of  8000/.  was  unpaid,  and  that  in  resp^*^^^ 

iud^'ment  ere-  thereof,  Samuel  Churchill  had  agreed  to  pay  interest  ^^^ 

ditor,  who  re-  5  per  cent.,  in  lieu  of  interest  at  the  rate  of  4  per  cerm  ^* 

judgment.  as  directed  by  the  will ;  and  that  upon  the  treaty  fk^^ 

Pi^*^*'  -ff  h'  I  ^^  intended  marriage  between  BcJijamin  Churchill  ar*  ^ 

priority  over  Eliza  Harriot  Frome^  and  for  the  considerations  there  i^ 
A  J«^..»«««o  mentionecfj 

A  mortgage 
was  made,  '*  subject  to  prior  incumbrances."     Held,  under  the  circumstances,  this^ 
a  prior  equitable  charge  was  not  included,  it  being  unknown  to  the  mortgagee,  an^' 
it  not  appearing  to  have  been  the  intention  of  the  mortgagors  to  include  it. 
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aentionedy  the  said  Benjamin  Chtarchill  had  proposed 
ind  agreed  to  settle  the  sum  of  6000^,  part  of  the  legacy 
>f  8OOO2.9  (which  it  had  been  agreed  should  remain  at 
Dterest  upon  the  security  of  the  estates  of  the  late  Samuel 
%irchilly  and  then  of  Samuel  Ckwckillj  party  to  the 
ndenture,  charged  therewith),  upon  the  trusts  in  the 
odenture  mentioned,  it  was  witnessed,  that  Benjamin 
'^kurchiH  assigned  6000^,  part  of  the  legacy  cf  8000/., 
» the  trustees,  on  the  trusts  of  the  settlement,  and  the 
3tter  to  enable  them  to  recover  the  6OOOZ1,  they  were 
ipointed  the  attomies  of  Benjamin  Churchill  for  the 
iirpose. 


8J5 


1848. 


Orksnwood 

9. 

Churchill. 


Xhe  legacy  was  not  paid,  and  under  the  circum- 
ances  aforesaid,  by  the  will  of  the  testator,  and  the 
^cement  of  the  devisee,  the  devised  estates  were 
narged  with  and  remained  as  a  security  for  the  pay- 
lent. 

Samuel  Churchill  the  devisee,  having  become  embar- 
assed  in  his  circumstances,  executed  indentures  of  the 
7th  and  18th  days  of  July  1826,  made  between  himself 
»f  the  one  part,  and  Benjamin  Churchill  and  James  James 
}f  the  other  part,  and  he  thereby  conveyed  his  freehold 
istates,  subject  to  the  incumbrances  affecting  the  same^ 
o  Benjamin  Churchill  and  James  James^  in  fee  upon 
rust  to  sell  the  same,  or  raise  money  by  mortgage 
hereof  as  therein  mentioned. 


Whilst  this  deed  was  in  preparation,  Mr.  James  dis- 
:overed,  that  the  legacy  of  8000/.  to  Betijamin  Churchill^ 
md  another  legacy  to  the  like  amount  to  John  Churchill 
lad  not  been  paid,  but  remained  as  charges  on  the  estate 
)f  the  testator  Samuel  Churchill^  and  he  thereupon  re- 
quired that  releases  should  be  obtained;  and  accordingly, 
ind  without  any  referenqe  to  the  settlement  of  October 

1809, 


S16 


Churchill. 


1809: 
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«v.^/j}  by  indentures  respectively  dated  the  14th  and  It 
of  July  1826,  those  legacies  were  released  by  Jc 
Churchill  and  Benjamin  Churchill  respectively. 

Under    these   circumstances,    and    on    the    8th 
August  1826,  Betyamin  Churchill  and  James  James  e: 
cuted  a  mortgage  of  the  estates  to  Lord'  Carringtan^ 
secure  to  him  the  payment  of  5000/.,  and  the  legal  es 
was  now  vested  in  him. 


tJi 


Samuel  Churchill  and  Benjamin  Churchill^  being  part, 
to  the  settlement,  were  aware  of  it,  but  it  was  said,  t 
"Mir.  James  did  not  know  of  it  till  towards  the  end 
September  1826. 


Lt 

if 


During  these  transactions,  Samuel  Churchill  was 
debted  to  the  Plaintiffs  or  to  Mrs.  Greenwood^  in 
sum    of  2200/.,  to  secure  the   payment   of  which, 
executed  a  bond,  dated  the  24th  of  April  1826,  and 
condition  of  the  bond  being  broken,  Mrs.  Greeimc^^^ 
commenced  an  action  against  him,  and  in  or  as  of  Trin^^ 
term,  1826,  obtained  judgment  against  him  for  the  six<^ 
of  227 SL   and    costs   of  suit,   and  thereupon,   Sarmt^^^^ 
Churchill  and  his  trustees  Benjamin  Churchill  and 
JameSf  for  the  purpose  of  preventing  execution  on  t 
judgment,  proposed  to  Mrs.  Greenwood  to  execute 
her  a  mortgage  or  security  on  the  estates  in  question,     *■ 
she  would  acknowledge  satisfaction  upon  her  judgmerx  ^* 
This  proposal  was  accepted,  and  thereupon,  an  inde^^'' 
ture,  dated  the  27th  of  October  1826,  and  made  betwe^^ 
Benjamin  Churchill  and  James  James  of  the  first  pa^^ 
Samuel  Churchill  of  the  second  part,  and  Mrs.  Gre^^^^ 
wood  of  the  third   part,  was  executed  by  the  parti  ^^ 
thereto,  and  Benjamin  Churchill^  James  James^  and  Samz£^^ 
Churchill^  subjected  and  charged  the  estates,  which,  t^f 
the  indentures  of  the  17th  and  18th  of  Jm^  1826,  we«^ 
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€oov^ejed  to  Benjamin  Churchill  and  James  James  (but 
safcgect  and  without  prejudice  to  the  incumbrances 
aflFeoting  the  same  estates  respectively),  to  and  with  the 
payment  of  the  sum  of  2200/.  to  Mrs.  Greenwood^  with 
interest  at  the  rate  of  5  per  cent 

In  this  state  of  things,  a  suit  being  instituted  by 
If  rs.  Crreenaooadf  it  was  referred  to  the  Master  to  ascer- 
tain the  priorities. 

"Xhe  Master,  by  his  report  dated  the  24th  day  of  No-^ 
vexnier  1841,  found  that  the  Plaintiff  Mrs.  Greenwood^ 
in  respect  of  the  principal  and  interest  due  to  her  as  in 
the  report  mentioned,  was  entitled  to  a  first  charge 
upon  the  estates  mentioned  in  the  fourth  schedule  to 
bis  report. 

*Fo  this  finding  an  exception  was  taken  by  John 
Nicholas  Fazakerly  and  John  Churchill^  the  trustees  of 
the  settlement  made  on  the  marriage  of  Benjamin 
^^^i^rhillj  who  alleged,  that  the  Master  ought  not  to  have 
^nd  that  the  Plaintifi^  Mrs.  Greenwood^  in  respect  of 
^^  principal  and  interest  due  to  her  as  in  the  report 
^''^ntioned,  was  entitled  to  a  first  charge  upon  so  much 
^  the  estates  mentioned  in  the  fourth  schedule  as  were 
'^ate  in  Doddington  and  Clifton^  because,  as  they  said, 
^1  the  settlement,  they  were  entitled  to  a  charge  prior 
^  that  of  Mrs.  Greenwood  upon  such  parts  of  the 
^'^tes  mentioned  in  the  fourth  schedule  as  were  situate 

• 

'^  Xkddingtony  an8  also  upon  such  parts  thereof  as 
'"^I'e  situate  in  Clifton^  and  were,  at  the  time  of  the 
"^th  of  Samuel  Churchill  the  elder,  parts  of  his  estate. 

The  question  therefore  was,  whether  the  charge  of 
^^  trustees  or  that  of  the  Plaintiffs  had  priority. 


317 


1845. 


Greenwood 

V, 

Churchill. 


Vou  VI. 


Mr. 
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1843.  Mr.  Kinderdey^  Mr.   Turner^  and  Mr.  Calvert^ 

^^^^^^"^     support  of  the  exception.    Assuming  the  effect  of 
Orebnwood     ^  ^^  ^  ^ 

V,  jamin's  release  to  have  been  this:— -that  as  between  th 

Churchill,    tj^g^ees  of  his  settlement  and  a  subsequent  incumbran< 
for  valuable  consideration  without  notice  obtaining 
legal  estate  and  relying  on  the  validity  of  such  reli 
the  latter  would  prevail,  still  that  principle  will  not 
the  present  question.      Here  neither  party  has  the 
estate,  both  have  mere  equities,  and  therefore  that  whi( 
is  prior  in  time  is  prior  in  charge.     The  legacy  ws 
charged  on  the  estate  both  by  the  will  and  the  settL  -^ 
menu     The  owner  of  the  estate,  who  was  a  party      '^ 
the  settlement,  contracted  to  give  an  equitable  char, 
on  it,  and  the  assignment  afterwards  executed  by 
jamin  could  not   prejudice  the  rights  of  the  trusts     -i; 
it  could  not  have  a  more  extensive  operation  than  t-Se 
first  assignment.     The  charge  of  the  trustees  was  origin- 
ated in   1808,  that  oi  Mrs.  Greenwood  in   1826;  t^e 
former  must  therefore  have  priority. 

Again  the  Plaintiff  took    ^^  subject  to  prior  incum* 
brances,"   and   consequently  subject  to   the   equitab/e 
charge  of  the  trustees.     Besides  this,  she  had  notice  of 
their  charge,  or  must,  in  equity,  be  sessumed  to  have 
had  notice  of  it,  for  if  she  had  made  due  inquiry,  sbe 
would  necessarily  have  been  led  to  a  knowledge  of  the 
interest  claimed  by  the  trustees. 

Mr.  Pemberton  and  Mr.  Cole^  contra^  for  the  Plaintiff. 

« 

This  is  not  a  case  in  which  the  parties  have  an  eqaal 
equity ;  the  equity  of  the  trustees  is  inferior  to  that  of 
the  Plaintiff. 

The  legacy  was  only  an  incumbrance  in  the  event  of 
the  personal  estate  proving  deficient,  and  until  that  fact 

bad 
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led  been  established,  Benjamin  had  no  right  to  resort        1843. 
0  the  real  estate  for  payment.    The  assignment  to  the   Q^J^^^^p 
iistees  was,  at  law,  a  mere  nullity,  the  interest  could  «. 

Dt  at  law  be  passed  by  an  assignment,  and  after  its  v^cbilu 
cecatton,  Benjamin  still  remained  the  only  person  who, 
;  law,  was  entitled  to  receive  the  legacy,  to  give  a 
iacharge,  and  to  release  the  estate.  He  effectually  re- 
ased  the  estate,  and  Samuel  became,  at  law,  the  abso- 
te  owner.  A  mortgage  was  then  executed  to  Lord 
txrringtonj  which  is  admitted  to  be  the  first  charge ; 
le  Plaintiff  who  had  a  legal  charge  by  judgment  af- 
eting  the  estate,  and  on  which  she  might  have  taken 
le  estate  in  execution,  gave  it  up  for  a  mortgage  of 
le  equity  of  redemption  of  that  estate  which  remain^ 
fter  satisfying  Lord  Carrington^s  mortgage,  namely, 
r  an  estate  discharged  of  the  legacy. 

The  Plaintiff  has  what  is  equivalent  to  a  declaration 
f  trust  of  the  parties  who  are  entitled  to  the  equity  of 
edemption  of  an  estate  discharged  from  the  legacy, 
^here  equities  are  equal,  time  decides  priorities,  but 
rhere  one  has  got  in  the  legal  estate,  or  an  assignment 
»f  a  term,  or  a  declaration  of  trust,  or  any  thing  equiva- 
ent^  his  right  will  prevail. 

It  is  said  the  Plaintiff  takes  subject  to  the  trustees' 
rlaim,  because  she  took  *^  subject  to  prior  incum- 
irances,**  but  was  this  legacy  an  incumbrance?  Had  it 
kH  been  legally  released  ?  1 1  is  clear  also  that  it  was 
lot  in  the  contemplation  of  either  party. 

Mr.  Geldart  for  other  parties. 

Mr.  Kindersley  in  reply.  Both  parties  have  mere 
quities,  the  Plaintiff  has  no  greater  right  to  call  for 
he  legal  estate  than  the  trustees.    It  is  said  that  the 

Y  2  charge 
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1843.        charge  could  not  be  assigned  but  has  been  rel 
^^""^^^^^     If  the  charire  was  equitable,  it  could  no  more  be 

GREENWOOD  ,     °  ^ 

V.  than  assigned. 

Churchill. 

The  judgment  only  affected  the  interest  of  the 
and  it  has  been  released. 


The  following  authorities  were  referred  to  during  tV^^lhe 
argument:  Jones  v.  Jones {a)^  Beckett  v.  Cordley{l^  Z^Jf 
Wilkes  V.  Bodington{c)j  Ex  parte  Knott  (d)j  Frere  -^v. 
Moore  {e)j  Jones  v.  Smith  {g\  Evans  v.  BickneU  {J^^  k)f 
Wiilotdgkby  V.  WiHoughbt/,  (f ) 


April  29.  The  Master  of  the  Rolls. 

The  question  is,  whether  the  trustees  of  the  setti       ^ 

ment  of  1809  or  the  Plaintiffs,  in  respect  of  their  sevei »' 

charges,  are  entitled  to   priority  of  charge  upon  \J^f^ 
estate. 

For  the  exception  to  the  report  it  is  said,  on  beh^i^Jf 
of  the  trustees  of  the  settlement,  that  by  the  will  of  tM^^ 
testator,  and  also  by  the  agreement  of  Samuel  Church  j^^ 
the  devisee,  the  legacy  was  charged  on  the  estates,  ar^d 
that  the  charge  was  never  released,  :B^amf it  Church  ^^ 
having  assigned  his   interest   before   he  executed  ttm^ 
release  in  July  1826 :  that  Mrs.  Greenwood  had  no  claL  MJ^ 
against  the  estate  till  October  1826,  and  that  she  ib^^ 
acquired  a  merely  equitable  charge,  which  was  subj^^^ 
to  all  prior  incumbrances  affecting  the  estate:  that  t!t»^ 
legal    estate   is  now  vested  in  Lord  Carrington^  (ao^ 

whicA 

(a)  8  Simont,  653.  (e)  8  Price^  475. 

(6)  1  B.  a  C.  353.  (g)  1  Hare,  43. 

(c)  2  Vern.  599.  (h)  6  Ves.  174. 

id)  11  Vet.  609.  (f)  Ambler,  QB2. 


Grbenwooo 

V. 
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hicb  the  claimant  of  a  merely  equitable  charge  cannot        J  843. 

isturb,)  subject  to  one  equitable  chaigp  vested  in  the 

'ustees,  and  another  vested  in  Mrs.  Greenwood :  and 

lat  the  common  rule,  "ywi  prior  est  tempore  potior  est    Churchill 

irey*  must  be*  applied,  unless  something  has  occurred 

^  disentitle  the  first  in  time  to  the  preference. 

Tliere  is  a  question  of  form,  the  exception  suggesting 
lat  the  Master  has  given  to  Mrs.  Greenwood  priority  in 
sspect  of  both  Doddington  and  Cliflon^  whereas,  in 
icty  he  has  only  given  her  priority  in  respect  of  so 
luch  of  Doddington  as  was  not  Clifion^  and  there  being 
lo  exception  to  that  part  of  the  report,  which  finds  the 
rustees  to  be  second  incumbrancers  on  Doddington; 
nd  a  question  was  raised,  whether  any  of  the  estates  in 
be  fourth  schedule  were  derived  from  Samuel  Churchill 
be  testator ;  but,  in  substance,  the  question  seems  to 
>e,  whether  the  trustees  and  Mrs.  Gi'eenwood  can  be 
UEiid  to  have  equal  equities  upon  the  estate  or  equity  of 
redemption  vested  in  the  trustees  of  the  indentures  of 
the  17th  and  18lh  of  July  1826.  If  they  have,  the 
trustees,  claiming  under  a  security  prior  in  time,  may  be 
entitled  to  the  advantage. 

The  legacy,  as  such,  was  charged  on  the  land,  and, 
in  defect  of  the  personal  estate,  might,  at  the  suit  of  the 
legatee,  have  been  raised  out  of  the  land  after  the  tes* 
tator's  death ;  by  the  settlement,  Samuel  Chwchill,  the 
devisee,  agreed  that  the  legacy  should  remain  on  the 
security  of  the  land,  and  after  a  long  period  of  time, 
Benjamin  Churchill  the  legatee,  who  had  indeed  as* 
signed  the  legacy,  but  at  law  remained  entitled  to  re- 
ceive or  release  it,  did  actually  execute  a  deed,  whereby 
the  land  was  purported  to  be  released  from  the  legacy ; 
ami,  in  this  state  of  things,  Samuel  Churchill  conveyed 
the    legal  estate    to    his   trustees;    the    mortgage   to 

Y  3  Lord 
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184S.       Lord  Carringtan  was  executed  by-tbem,  and  i 
y^^^^"^^    admitted,  that-  Lord  Carringtorfs  charire  has  iiriorii 

9.  over  the  claim  of  the  trustees  of  the  settlement.    Lor^      ^^ 

BURCHiLL.    Carringion*s  mortgage  left  the  equity  of  redemption  \C^  ^^ 
Benjamin  Churchill  and  James  James,  tfbd  they  hafing^^ 
the  equity  of  redemption,  gave  the  eqaitable  charge  to 
Mrs.  Greenwood. 

Mrs.  Greenwoodj  therefore,  claims,  as  against  those 
trustees  and  Samuel  Churchill^  who  acquired  their  title  to 
convey  free  from  charges  by  the  release  of  Benjamin 
Churchin  the  legatee ;  her  claim  is  upon  the  estate  which 
was  vested  in  Samuel  ChurchilTs  trustees  after  the  ex- 
ecution of  the  release^  or  upon  the  equity  of  redemption 
which  remained  with  them  after  the  mortgage  to  Lord 
Carringtonj  and  although  it  appears  to  me,  that  the 
execution  of  the  release  was  fraudulent  as  against 
persons  entitled  under  the  settlement,  yet  the  equity 
have  a  charge  upon  the  estate  could  not  be  made  avail- 
able, without  first  establishing  an  equity  to  set  aside  th» 
release,  and  it  would  seem,  that  the  trustees  of 
Chwxhill,   who  had  actually  contracted    to    give 
security  to  Mrs.  Greetvwood,  could  not  have  resisted  b 
demand  to  have  the  money  raised  out  of  the  equity 
redemption,  though  they  might  have  resisted  the  claii 
of  the  trustees  of  the  settlement,  calling  upon  them 
raise  the  legacy  which  had  actually,  however  improper! 
been  released.     Whilst  that  release  remained  in  forci 
Benjamin  Churchill  the  legatee,   who  had  himself 
leased,  could  not,  for  his  own  assignees,  set  up  the  clai 
to  be  paid  in  priority  to  a  bond  Jide  claimant  on  tl 
equity  of  redemption. 

The  right  to  the  legacy  was  to  be  made  out  throu 
him.     He  had  released  the  legacy,  and  he  and  his 
trustee  had  entered  into  a  contract  with  Mrs.  Gr 


Churchill. 
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rood  to  give  her  the  benefit  of  a  charge,  and  she  having        184S. 
judgment,  was,  on  the  faith  of  that  contract  and  of  the    qJJ^JJ^^p 
itate  supposed  to  be  vested  in  Benjamin  Churchill  and    _      «. 
'cnnes  James^  induced  to  enter  satisfaction  on  the  judg- 
lent,  in  consideration  of  the  charge  which  she  received  ; 
Dd  it  does  not  appear  to  me  that  the  trustees  of  the 
sttlement,  who  were  to  claim  through  the  assignment 
f  Benjaminj  could,  whilst  the  release  of  Benjamin  re- 
laioed  unimpeached,  establish  any  priority  before  Mrs. 
greenwood.  The  trustees,  under  the  deeds  of  Jtt(y  1826, 
lad  the  legal  estate  till  they  executed  the  mortgage  to 
jovd  Carrington;  after   that,   they  had  the  equity  of 
edemption.     They  then  engaged  to  hold  the  estate  as 
security  for  Mrs.  Greemooodj  and  in.  that  way,  it  ap- 
pears to  me,  they  gave  her  a  preference. 

I  think  also  that  the  argument  founded  on  the  words, 
'  subject  to  prior  incumbrances,"  cannot  prevail.  The 
ettlement  was  not  known  to  Mrs.  Greenvoood.  The 
dease  of  the  legacy  by  the  legatee  had  actually  been 
xecuted,  and  was,  or  might  have  been  known.     It  is, 

think,  clear,  that  the  trustees  of  the  deeds  of  Jubf 
826  did  not  intend  to  include  the  unpaid  part  of  the 
!gacy  amongst  the  ^^  prior  incumbrances,''  and  I  think 
lat  the  words  do  not  deprive  Mrs.  Greenwood  of  her 
ght. 

Overrule  the  exception* 


y  4 
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1845. 


AprU  28,  as.  SADLER  v.  LEE. 

May  8. 

A.,  J5.,  and  C.    XN  the  beginning  of  the  year  1825,  the  Plaintifiii  a 
banking  firm,  ^i**  Ltucas^  who  had  died  since,  being  entitled  to  t 

consisting  of     gum  of  1 1,8 1 3/.  05.  M.  3  J  per  cent  annuities,  then 
£.,  F.,  and        .       ,  .  *^  ,    .  v 

(r.,  a  power  of  ing  in  their  names  as  trustees,  were  desirous  that  t: 

TOweirinK^™"    'i^^'^J^'^^s  should  be  received   through   the   agency 
thera  "jointly    Messrs.  Sparks  and  French^  who  then  carried  on  t 
to  receive  tiie    business  of  bankers,  in  partnership  together,  at  Guildfoi 

dividends  and    The  firm  of  Sparks  and  French  consisted  of  Bidur: 

to  sell  out  the 

stock  itself.       Sparksj    William  Sparks^  and  John  French^  and  on  t 

The  power        29th  oi  January  1825,  the  Plaintiffs  and  Lucas  execut 
was  sent  by       ^  j  ^ 

the  bankers  to  a  power  of  attorney,  whereby  they  empowered  Bicha 
Jhtd^epos^^^^  Si^^r^s,    William  Sparks,  and  John  French,  jointly  ai 
it  with  the        severally,  not  only  to  receive  the  dividends  of  the  stoc=^ 
land,    F.         ^ut  also  to  sell  the  capital.     Sparks  and  French,  by  th( 

alone  clan-  IjO^idc:^^^ 

destincly  sold 

out  the  stock,  but  the  firm  had  credit  for  the  proceeds.    The  sale  was  conceaU 

and  the  amount  of  dividends  for  some  time  accounted  for.    Held,  that  E,  was  lial-' 

for  the  sale,  though  it  had  taken  place  after  (he  death  of  C.  and  G.  \  and  that   ^ 

would  have  been  equally  liable,  though  the  proceeds  had  not  been  placed  to  t;  ^^ ^ 

credit  of  the  firm. 

Upon  a  question  whether  one  partner  had  notice  of  the  irregular  course  of  d^^^' 
ing  of  his  co-partner,  to  the  prejudice  of  their  customer,  the  Court  was  of  opinic^"* 
that  he  ought  to  be  deemed  to  have  known  the  fiicts^it  appearing  from  the  eviden^c^f^ 
that  if  he  had  used  ordinary  diligence  and  attention  in  the  management  of  the  biv-  ^*' 
ness,  he  might  and  must  have  discovered  all  the  material  facts:  that  the  means  ^' 
knowledge  were  within  his  power:  that  he  would,  with  very  little  trouble,  have  fou  "^^^ 
confusion  and  irregularity  in  the  accounts,  a  proper  investigation  of  the  sources  ^^ 
which  would  have  led  to  discovery  of  all  that  had  been  done.  Held  also,  tbp-  ^^ 
under  such  circumstances  the  Court,  for  the  protection  of  those  who  deal  wi  '^" 
partnerships,  must  impute  the  knowledge  which  the  partners,  acting  for  their  L  ^' 
tercsts  and  in  discharge  of  their  plain  duty,  might  and  ought  to  have  obtained. 

Difficulty  in  holding  a  partner  who  ostensibly  takes  an  active  part  in  the  condu 
of  the  business  free  from  responsibility,  on  the  ground  of  insanity,  in  respect  of  tl 
acts  of  the  firm. 

Confirmed  and  incurable  insanity  is  a  ground  for  dissolving  a  partnership,  but    ^ 
mere  diminution  of  capacity  in  attending  to  it  is  insufficient  for  that  purpose. 

Bankersof  trustees  wrongfully  sold  out  stock  and  applied  it  to  their  own  pur- 
poses. Held,  that  the  measure  oi  their  liability  was  the  amount  paid  in  replacing 
the  stock. 
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Lofidon  agents  and   correspondents,   according  to  the        1843. 
ower,  received  the  dividends,  and  although  French  died 
1   1 828,  and  Anthony  Lee  was  taken  into  partnership 
nth  Bidtard  Sparks  and    William  Sparks^  and  the  firm 
bereupon  became  Sparks  and  Lee.     Although  Richard 
^jucas  died  in  1830,  the  new  firm,  first  on  behalf  of  the 
riginal  trustees,  and  afterwards  on  behalf  of  the  Plain- 
i£Fs  the  surviving  trustees,  continued  to  act  under  the 
<y9iex  of  attorney,  and,  by  the  persons  named  in  the 
lower  and  the  agents  of  the  firm,  continued  to  receive 
he  dividends,  and  apply  them  according  to  the  direc- 
ions   of   the   trustees.     It  did  not  appear  that   there 
vas  any  irregularity  or  misconduct  till  the  month  of 
Ntroember  in  the  year  1832. 

The  power  of  attorney  itself  was,  on  the  1st  qH February 
1825,  sent  by  the  firm  of  Sparks  and  French  to  Mr. 
Peppercorn^  their  broker  in  London^  and  was  by  him  de- 
posited in  the  proper  office  of  the  Bank  of  England^ 
where  it  remained.  On  the,  23d  of  November  1832, 
Mr.  Peppercorn^  by  the  direction  of  William  Sparks^ 
sold,  and  William  Sparks,  under  the  power,  transferred 
the  sum  of  2500/.,  part  of  the  trust  stock,  for  the  sum  of 
2237/.  7^.  6d.j  which  he  paid,  with  other  sums,  into  the 
bank  of  Esdailes  and  Co.,  who  were  the  correspondents 
in  London  of  Sparks  and  Lecy  to  the  credit  of  that  firm. 
Again,  on  the  28tli  of  December  1832,  Mr.  Peppercomy 
by  the  direction  of  William  Sparks,  sold  the  sum  of 
3406Z.  105.  Id.y  further  part  of  the  trust  stock,  for  the  sum 
of  3151/.  05.  4rf.,  which  was  partly  applied  by  Peppercorn 
to  the  use  of  Sparks  and  Lee^  and  as  to  the  rest,  was 
paid  to  Esdailes  and  Co.  to  the  credit  of  Sparks  and  Lee, 
And  again,  on  the  29th  of  October  1834,  Mr.  Pepper- 
corn^ by  the  direction  of  William  Sparks,  sold  the  sum  of 
5056/.  175.  lOrf,  further  pari  of  the  trust  stock,  for  the 

sum 


S26  CASES  IN  CHANCERY. 

1843.        sum  of  5000^,  which  he  paid  to  Esdailes  and  Co.  to 
credit  of  Sparks  and  Lee. 


The  several  sums  of  stock  thus  sold  amounted  in 
whole  to  the  sum  of  10,968^  7s.  lid.  and  the  saim.      ^ 
]  0,388^  75.  lOd.  cash  was  the  aggregate  of  the  procee^iXs. 


The  several  sales  were,  it  was  said,  personaUy    ^Xi- 
rected  by  William  Sparks  alone,  but  they  were 
under  the  power  which  was  confided  to  the  firm 
Sparks  and  French^  the  business  of  which  was  assui 
and  continued  by  the  firm  of  Sparks  and  I^e.     Thejr 
were  effected  by  the  broker  employed  by  that  firm,  i 
the  proceeds  were  by  him,  afler  deducting  half  of 
usual  commission,  paid  to  the  credit  of  the  account  simb' 
sisting  between  Sparks  and  Lee  and  their  Z^ondon  co^* 
respondents.     The  firm  had  credit  for  the  proceeds    i^ 
that  account,  and  the  entries  in  the  accounts  of  ch^ 
London  correspondents  indicated  that  the  several  su 
thus   placed  to  the  cre(;!it   of  the  firm  were  receive 
"  per  Mr.  Sparks.^ 

After  the  several  sales  as  well  as  before,  sums,  equ^l 
to  the  full  amount  of  the  dividends  of  the  whole  of  tb^ 
trust  stock,  11,813/.  Os.  2d.  3^  per  cent  annuities,  wer^ 
dealt  with,  according  to   the   directions   or   authority 
given  to  the  firm  of  Sparks  and  Lee^  by  the  Plaintiffs  o^ 
their  solicitor,  and  thus  the  Plaintiffs  and  the  person^ 
interested   in  the  stock  were  induced   by  the  firm    ^' 
Sparks  and  Lee  to  believe,  that   the  stock  continu^ 
safe.     Nothing  occurred  to  afford  to  the  Plainti£&  the 
least  intimation  that  any  part  of  the  stock  had  been  sold' 

In  the  month  of  June  1838  Richard  Sparks  died) 
having  disposed  of  his  real  and  personal  estates  by  wil' 
and  codicils.    William  Sparks,  who  was  residuary  legatee 

and 
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nd  executor  of  Bichard^  proved  bis  will,  and  after  the        1843. 
eath  of  Bickard  Sparks^  the  banking  business  was  car- 
ied  on  by  William  Sparks  and  Lee,     William  Sparks 
ied  on  the  S4th  of  October  1840,  and  soon  after  his 
eath,  it  was  dbcovered  that  the  stock  had  been  sold. 

This  bill  was  filed  on  the  16th  o(  November  1840,  and 
.  prayed,  in  substance,  for  a  declaration  that  the  real 
tid  personal  estates  of  Richard  Sparks  and  William 
parks  were  liable,  in  equity,  at  the  respective  times  of 
beir  deaths,  to  replace  the  sum  of  10,963^  7&  lid.  3^ 
ler  cent  reduced  annuities,  or  at  the  option  of  the 
Plaintiffs,  to  make  good  to  them  the  amount  of  the  pro- 
eeds  of  the  sales,  and  the  amount  of  so  much  of  the 
lividends  as  had  not  been  accounted  for.  The  bill 
illeged  Lee  to  be  insolvent,  and  he  had  since  become 
i  bankrupt. 

The  persons  who  claimed  under  the  will  of  Richard 
Sparks  were  the  principal  Defendants,  and  it  was  alleged 
)y  them,  in  opposition  to  the  Plaintifis'  claim,  1st,  that  as 
Jie  power  was  joint  and  several,  the  partners  were  not 
collectively  answerable  for  the  use  which  might  be  made 
>f  it  by  any  one  of  them.  Each  being  enabled  to  act 
ipon  the  power,  in  the  absence  of  collusion,  no  other 
iras  answerable  for  what  he  did.  Secondly,  that  if  they 
vere  originally  answerable  in  the  character  of  partners, 
hey  ceased  to  be  so  on  the  death  of  French^  and  that 
ifterwards,  the  surviving  partners  Richard  and  William 
Sparks  ceased  to  be  answerable  for  each  other.  Thirdly, 
liat  Richard  Sparks  did  not  know,  and  had  not  the 
neans  of  knowing,  that  the  stock  was  sold,  or  that  the 
noDey,  now  appearing  to  have  arisen  from  the  sale  of  the 
tocks,  was  paid  to  the  credit  of  the  firm,  and  that  if  he 
lad  been  informed  that  William  Sparks  had  paid  any 
Qch  sums  of  money  into  Esdailes  and  Co.,  he  did  not 

know. 
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know,   and  had  no  means  of  knowing,  that  the  naonej 
was  not  the  separate  property  of  William  Sparkt, 

Mr.  PenAerton  Leigh  and  Mr,  Freeling  for  the  Plain  ti0». 

Mr.  Turner,  Mr.  Tinner/,  Mr.  Teed,  Mr.  Goodfve* 
Mr.  Shebbeare,  and  Mr.  Colvile,  for  the  Defendants. 

The  following  cases  were  cited :  Stone  t.  JUorsA  (o)  S 
JI/arjA  V.  Keating  [b) ;  Ex  parte  Apsey  (c) ;  Ex  part^ 
Heatoii  {d) ;  Bevan  v.  Lewis  {e) ;  SntiM  v.  Craven  (g")  ; 
.ttiBie  V.  Bolland{A);  Dcvaynes  v.  Nbife(i);  Gnzy  ■^- 
Chtswell  {k) ;  tVilkinson  v.  Hetiderson  {I) ;  FtdliaiKy  "*■- 
Ao«e.  (m) 


TAi?  Master  nflAe  Rolls. 

The  facts  of  this  case  are  many  of  them  very  siinil**"* 
to  those  which  occurred  in  Marsh  v.  Keating  {b),  th* 
material  difFerence  being,  that  in  this  case,  Witli^*'* 
Sparks  caused  the  stock  to  be  sold  under  a  legal  aO" 
valid  power  of  attorney,  whereas  in  the  case  of  Marsh  ^~ 
Keating,  Fawttlerop  caused  the  stock  to  be  sold  under  ^ 
power  of  attorney  which  was  forged.  It  was  argu^** 
that  there  was  another  material  difference,  inasmuch  »*» 
in  this  case,  the  trustees  and  the  Plaintiffs  were  not  tt*^ 
regular  customers  of  Sparks  and  Lee,  whereas  in  MarS^ 
V.  Keatir^,  Mrs.  Keating  was  the  regular  customer  *>* 
Marsh  and  Co.  I  do  not  know  that  any  such  suppos^** 
.tfifference  would  be  material,  but  I  am  of  opinion,  tH**'' 


(a)  e  h.  /,  C.  S5l. 

(A)  BBIi.  esi.i  and  aCl.  ^ 

Fia.  350. 

(c)  .J  Bri>.  C.  C.  265. 
id)  Buei.  flSfi. 
la)  I  Shir^-.fi. 
C{)  1  CV,  i  Jet.  500. 


(A)  1  C>.  4-3f.l30. 

(i)  Ciaylon'iCaie,  I  Mer.S'7  S-  i 

SB..^  Af.A9S. 
(*J  9  Fel.  IIB. 

(0  t  Myl.  *  if.  ssa. 

(m)  5  Mer.  593. 
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"^^"^Ii  regard  to  this  stock  and  the  receipt  and  application        1843. 

^^  ^lie  dividends  payable  thereon,  Sparks  and  Lee  must 

^^       deemed  to  have  been  the  bankers  of  the  trustees. 

^^re  can,  I  think,  be  no  doubt,  but  that  the  trustees 

T^^stituted  Sparks  and  French  their  attomies  and  agents 

^  this  matter,  because  it  was  in  the  way  of  their  busi- 

^^s  as  bankers  to  transact  such  business,  and  that  it 

^^as  for  the  same  reason  that  the  Plaintifis  continued  to 

i^rmit  Sparks  and  Lee  to  act  for  them ;  I  think  also  that 

^he  relation  which  subsisted  between  the  firm  and  the 

^'laintifis,  was  precisely  the  relation  subsisting  between 

lankers  and  their  customers  who  have  given   to  the 

liankers  powers  of  attorney  to  receive  dividends  and  sell 

stock. 

Now  in  Marsh  v.  Keating^  the  Judges  state  the  facts, 
as  appearing  by  the  special  verdict,  to  be,  that  the 
broker  paid  the  money,  the  produce  of  the  stock  de- 
ducting one  half  of  the  usual  commission,  by  a  cheque 
payable  to  Marsh  and  Co.,  into  the  hands  of  Martin 
and  Co.,  the  city  agents  to  the  account  of  Marsh  and  Co., 
and  they  observe,  that  at  the  precise  time  of  such  pay- 
ment, there  can  be  no  doubt  that  it  was  as  much  money 
under  the  control  of  Marsh  and  Co.  as  any  other  money 
paid  to  Martin  and  Co.  by  any  customer  under  ordinary 
circumstances.  The  house  ot  Marsh  and  Co.  might  have 
drawn  the  whole  of  the  balance  into  their  own  hands. 
If  the  same  money  had  been  paid  to  Martin  and  Co., 
as  the  produce  of  the  Plaintiffs'  stock,  under  a  genuine 
power  of  attorney,  it  would  unquestionably  have  been 
received  by  all  the  Defendants  to  the  use  of  the  Plain- 
tiffs, and  would  not  less  be  money  received  by  the 
partners  of  the  firm,  because  it  was  entered  in  the  ac- 
count as  '^  cash  per  FatmtleroyJ'  It  appeared,  in  Marsh 
▼.  Keating,  that  Fauntlerqy  had  deceived  his  partners, 
but  the  Judges  held  that  his  fraud  afforded  no  answer 

to 


r 
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1843.        to  the  PkintiK'  claiin  after  the  moae;  once  came  iars'to 
"a^     Iheir  power. 

"'  But  in  the  present  cue  the  dt§tiDguishuig  and  iwx»— 

portant  bets  are,  that  the  power  of  attorney  was  gennin  ^^ 
and  was  intrusted  to  the  joint  care  of  three  paitoen.         I* 
enabled  each  to  act  severally  after  it  was  removed  froKK3 
their  joint  custody,  and  placed  in  the  hands  of  tb^>' 
joint  agent  without  special  directions,  or  after  it  w*w  * 
deposited  in  the  proper  office,  without  which,  the   cH.*^~ 
vidends,  the  receipt  of  which  was  the  object  of  tft»  ^ 
trustees,   could   not  have  been   received;   but  It  w*»  ** 
optional  with  the  bankers,  collectively,   whether  tb^^^ 
would  accept  the  power  and  assume  the  responsilHlic^^ ' 
They  did  assume  it,  as  it  appears  to  me,  in  the  ordins*~.9^ 
course  of  their  business ;  having  done  so,  and  having  se^^  * 
it  to  their  broker,  to  be  acted  upon  in  the  way  mo^^ 
suitable  to  their  own  convenience,  I  am  of  opinion,  tb^*-^ 
they  all  became  answerable  for  the  several  acta  of  ea^ft* 
other  under  the  power,  and  I'think  ihat  all  the  partneC^ 
would  have  been  answerable  for  the  sale  by  the  directi*^*' 
of  William  Sparks,  even  if  the  money  had  not  been  pai^ 
to  the  account  of  the  firm  with  the  London  bankers. 

Under  these  circumstances  it  is  less  important  f 
consider,  whether  Richard  Sparh  ought  to  be  deemc*" 
to  have  known  the  facts  which  are  now  established,  bi>' 
I  am  of  opinion,  upon  the  evidence  produced,  tb^' 
Richard  Sparks,  if  be  had  used  ordinary  diligence  ao*' 
attention  in  the  management  of  the  business,  might  aoo 
must  have  discovered  all  the  facts  which  are  materi'* 
to  thia  case;  the  means  of  Knowledge  appear  to  me  1" 
have  been  in  his  power ;  he  would,  with  very  Utile  trouble 
have  found  confusion  and  irregularity  in  the  accounts, and 
»  proper  investigation  of  the  sources  of  such  confusion 
and  irregularity  would  have  led  to  the  discovery  of  s" 

ibit 
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^^  liad  been  done.     In  such  a  case  as  this,  and  under        184S. 

^H  circumstances,  courts  of  justice,  for  the  protection 

^bose  who  deal  with  partnerships,  must  impute  the 

^^Owkdge  which  the  partners^  acting  for  their  interests 

^^  in  discharge  of  their  plain  duty,  might  and  ought 

^  have  obtained. 

It  is  said,  indeed,  that  Richard  Sparks  had  become 
imbecile,  and  that  although  he  r^ularly  attended  at 
the  bank,  and  took  a  small  share  in  the  management  of 
the  business,  was  yet  incapable  of  investigating  or 
understanding  the  state  of  the  afiairs,  especially  as 
William  Sparks  used  constant  endeavours  to  conceal  the 
transactions  from  him.  The  evidence  upon  this  subject 
is  by  no  means  satisfactory.  If  it  were  much  stronger 
than  it  is,  I  own  that  I  could  not  conclude  from  it,  that 
a  man,  ostensibly  taking  an  active  part  in  the  conduct 
of  such  a  business,  could  be  held  free  from  responsibility 
in  respect  of  the  acts  of  the  firm  in  which  he  was  a 
partner.  Confirmed  and  incurable  insanity  is  a  ground 
for  dissolving  a  partnership,  but  I  apprehend  that, 
before  a  decree  can  be  made  that  a  partnership  shall 
be  dissolved  on  this  ground,  it  must  be  shewn,  not 
merely  that  the  party  alleged  to  be  insane,  is  not,  for 
the  time,  so  capable  as  be  may  previously  have  been  of 
attending  to  or  conducting  the  business,  but  that  he  is 
really  insane,  (a)  If  not,  the  partnership  cannot  be  dis- 
solved on  that  ground,  and  his  responsibility  continues. 
But  in  'this  case,  the  evidence  has  failed  to  shew, 
that  at  the  times  when  the  sums  of  stock  were  soldf 
Richard  Sparks  was,  in  any  respect,  incapable  of  in* 
restigating  or  understanding  the  accounts,  or  of  manag- 
ing the  business.  And,  on  the  whole,  I  am  of  opinion, 
that  Richard  Sparks  and  fViUiam  Sparks  were,  at  the 

respective 
(a)  See  Kirby  v.  Carr^  3  Younge  4f  Col,  184. 
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184>3.        respective  times  of  their  deaths,  indebted  (o  the  PI^k.  b- 
Sadlbr       ^'"^  "*  respect  of  their  transactions. 

The  next  question  is,  what  is  the  amount  of  the  d^K)^ 
or  how  it  is  to  be  ascertained.     The  bil]  prays,  that     it 
may  be  declared  that  tlie  real  and  personal  estates      of 
Richard  and   William  Sparis  are  liable  to  replace    thie 
stocks  sold  out ;  or,  at  the  option  of  the  Plaintifls,     to 
make  good  the  amount  of  the  proceeds  of  the  sales.  C) 
The  Defendants  representing  the  estates  of  Richard  azid 
William  Sparks  say,   that  if  they  are  subject  to  an/' 
liability,  it  can   only  be  to  the  extent  of  the  monic* 
actually  received,  for  that  the  bankers  were  agents  only 
and  not  trustees,  and  cannot  be  answerable  as  suchi 
especially  in  tlie  absence  of  the  cettuis  que  trusL     l^o 
which  it  is  replied,  that  though  the  bankers  were  aoi 
trustees,    the   Plaintiffs  ore   entitled   to   damages,   sn^ 
that  the  value  of  the  stock  at  the  date  of  the  decree   *' 
the  right  measure  of  the  damage.     I  think,  that  thev^ 
is  nothing  in  this  case,  or  in  llie  form  of  the  plea<3- 
ings,  to  prevent  the  Plaiutifis  from  demanding  again^* 
the  Defendants  a  full  pecuniary  comptrnsation  for  it*' 
loss  they  have  sustained  by  the  improper  sales  of  stocJ^t 
but  it  does  not  appear  to  me  that  they  are  entitled  ^' 
have  the  stock  specifically  replaced.     The  bil!  allege* 
that  the  Plaintiffs,  being  trustees  for  other  persons,  aV 
bound  to  make  good,  and  intend  lo  make  good,  the  lo^^ 
which  would  otherwise  be  sustained  by  the  cestuis  q*^ 
trust,  and  that  the  cesims  que  trust  have  elected  to  trc'* 
tbe  PloiutifFs   as   their  debtors,  and  not  to  make  ax*^ 
Lclsam  against  the  assets  of  the  firm,  or  the  estates   *^ 
^K  Sparks.      I  ihiiik   that  the   loss  susuined   by  ••*** 
Plaintiffs  is  lo  be  measuied  by  the  amount  of  moix^^ 
which  they  have  properly  paid  in  replacing  the  stocl*-' 

(a)  See  Watti  »,  GinUeilone,  ante,  p.  188. 
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otherwise  satisfying  the  just  claims  of  the  cesiuis  que  1843. 

list.     The  Plaintiffs  state  that  they  have  replaced  the  ^^lbr 

3ck,  but  I  do  not  understand  that  there  is  any  proof  v. 

It. 


DEOBSE. 

Inquire  what  sums  of  money  have  been  properly  laid  out  and  ex* 
tnded  by  the  Plaintiffs  in  replacing  the  sum  of  10^963/.  7«.  lid. 
I  per  cent,  annuities;  and  declare  that  the  estates  of  Richard 
Mirks  and  William  Sparks  are  liable  to  make  good  to  the  Plaintiffs 
le  full  amount  of  such  several  sums  of  money,  together  with  the 
noont  of  so  much  as  has  not  been  accounted  for,  of  the  dividends 
a  such  annuities,  which  ought  to  have  been  received  up  to  the 
me  when  the  same  were  replaced. 


BAKER  V.  THURNALL.  Ji%  ii.  sr. 

IMTR.  SH AFTER,  on  behalf  of  the  Plaintiffs,  moved.  Application  to 

that  they  might  be  at  liberty  to  examine  the  De-  examine,  on 
endant  Barker  as  a  witness,  saving  all  just  exceptions,  ^^■''!?f  *^® 
ind  without  withdrawing   the  replication  filed  to  hb  Defendant,  to 
inswer.     He  urged,  that  although  an  order  of  course  ^  ^^fj  "JJJo^ 
or  such  a  purpose  was  not  regular,  still  that  such  an  had  been  filed, 
)rder  may  be  made  on  special  application  to  the  Court. 

The  Master  of  the  Rolls. 

The  general  rule  is,  that  you  cannot  examine  as  a 
fitness  a  Defendant  to  whose  answer  you  have  filed  a 
'eplication.  By  filing  a  replication  you  admit  that  he 
las  an  interest  which  you  are  contesting  in  the  cause. 
ifou  had  better  see  if  there  are  any  authorities  on  the 
iubject. 


Vol.  VI.  Z  Mr. 
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Mr.  Shapter  now  referred  to  the  case  of  CrookhaU  t. 
Smith  {a) J  where  a  Defendant,  as  executor,  and  not  in 
his  own  right,  was  ordered  to  be  examined  as  a  witness 
to  prove  the  execution  of  deeds,  &c.,  his  answer  being 
replied  to. 

The  Master  of  the  Rolls. 

That  case  only  applies  to  the  proof  of  documents.  I 
have  understood  the  rule  to  be  universal,  that  if  you 
desire  to  examine  a  Defendant  you  must,  as  to  bim, 
withdraw  the  replication.    I  cannot  introduce  a  new  rule. 

(a)  QFoudef's  Practice,  101.      of  Arundel,^  Beavan^iSS.    Rote 
See  Holmes  v.  The  Corporation      v.  Clarke^  1  K.  4*  C  (C  C.)  538. 


Note.— By  the  6  &  7  Vict,  c.  85.  a  Defendant  may  now  be  ex* 
amined  on  behalf  of  the  Plaintiff  or  Co-defendant. 


Mayll, 

Liberty  for 
the  Plaintiff 
to  enter  an 
appearance 
fur  the  De- 
fendant vrill 
not,  afler  a 
delay  of  two 
months,  be 
granted  ex 
parte. 

The  prac- 
tice in  such  a 
case  is  not  to 


EDMONDS  V.  NICOLL. 

1|/rR.  SHEBBEARE,  on  the  part  of  the  Plaintiff, 
-*■"-'■  moved  ex  parte,  under  the  8th  Order  of  August 
1841  (a),  for  liberty  to  enter  an  appearance  for  the 
Defendant. 


There  had  been  two  months'  delay  in  making  the  ap- 
plication, and  this  having  been  objected  by  the  Court, 
he  asked  that  the  order  might  be  in  the  form  of  that 
made  by  Sir  James  K.  Bruce  in  Bointon  v.  Parkinson  (6), 
make  an  order  viz.  ^' that  the  Plaintiff  should   be  at  liberty   to  enter 

'  '    h   t  t 

rMuire  notice   ^"  appearance  for  the  Defendant  at  the  expiration  of 

of  the  appli-  ten 

cation  to  be  (qJ  Qrd.  Can.  165. 

given,  or  that 

there  should  be  fresh  service  of  the  subpoena 


(b)  19th  April  1843. 
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ten  days,  unless  the  Defendant  entered  an  appearance 
within  that  time,  and  the  Plaintiff  should  undertake  to 
serve  the  Defendant  with  notice  of  this  order  within 
eight  days." 


SS5 


184S. 


Edmonds 

V, 
NiCOLL. 


Tke  Master  qfihe  Rolls. 

I  cannot  make  an  order  to  enter  an  appearance  ex 
parte  when  the  Plaintiff  has  so  long  delayed  to  make 
his  application  for  it.  The  practice  in  such  a  case  has 
been,  not  to  make  an  order  nisij  but  to  require  that 
notice  should  be  given  to  the  other  side  or  that  there 
should  be  fresh  service  of  subpoena.  Having  always 
adopted  that  course,  I  think  it  must  be  followed  in  the 
present  instance,  (a) 

,  (a)  See  Radford  v.  Roberts^  9  Hare,  96. 


AITORNEY-GENERAL  v.  RAY. 


May  11. 


M 


R.  MAULE  applied  that  the  original  depositions  In  a.ci^i'  pro- 
taken  in  this  cause  might  be  produced  at  the  trial  law,  the  office 

of  a  civil  action  at  law,  but  ^opiw  of  the 

depositions 

in  Chancery 
Tke  Master  of  the  Rolls,  after  inquiry,  refused  the  ^dfn^T^hc 

application,  on  the  ground  that  the  production  and  proof  originals  will 

£..,        i-j  .  «•  •     ^  notbegrdered 

of  the  otnce  copies  were  sufficient.  ^  5e  pro- 

duced. 


See  Htghfield  v.  Peake^  Moody  ^  Mai.  109.  Hennell  v.  Lyon, 
1  27.  4"  -^^^  18S*  &n<i  Attomey^General  v.  Ray,  2  Hare,  518.  and 
3  Hare,  335. 
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3%  51.  ASHBY  V.  JACKSON. 

The  common  £^^  ^^e  igth   of  April  1843  an  action  at  law 

injunction  to  \J  ** 

stay  trial  will  commenced  by  the  Defendant  against  the  Plaintiff, 

not  be  ex- 


tended if"it  ^^^'  °"  ^^^  ^^^^  of  May,  filed  this  bill,  praying  an  ii 

appears  from  junction.     The  common  injunction  was  obtained  on  th^.fl^e 

contm-y  to  '  ^^^^  ^^  Moj/i  And  on  the  25th  of  Men/  notice  of  trial  for^^^of 

^flK  i"*"^*  .  the  second  sitting  in  term  (9th  of  Jun^)  was  given, 
the  discovery 

Si** Defendant       ^^'  Pemberton  Leigh  now  moved  to  extend  the  conraEr^in. 

at  law  in  his     mon  injunction  to  stay  trial  on  the  usual  affidavit, 
defence  to  the 


action. 


Mr.  Greene  J   contra,  objected,  that  after   the  delfc^C^Jaj 
which  had  taken  place,  the  Plaintiff  was  not  entitled      ^  \q 
extend  the  injunction  on  the  eve  of  trial,  and  that  frr^i  -om 
the  facts  it  appeared  that  the  discovery  would  be  of  no 

avail  to  the  Plaintiff  in  the  action  at  law.     Triiiijui  f. 

Hughes,  (a) 

The  Master  of  the  Rolls. 

I  quite  agree  with  the  doctrine  of  the  case  cited,  ^vJid 
if  it  appeared  to  me  that  the  nature  of  this  action  ^^as 
such,  that  the  discovery  could  not  be  of  any  use  to  -fct*^ 
Plaintiff  in  his  defence  to  the  action  at  law,  I  sho«-^*^ 
certainly  refuse  this  motion,  but  that  does  not  in  ^^^^ 
way  appear,  nor  is  the  delay  such  as  to  disentitle 
Plaintiff. 

Injunction  extent 

(a)  3  Mtfl,  4-  Cr.  742. 
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184-3. 


In  re  MARTIN-  Ma^  50, 31. 

[S  was  a  petition  presented  by  Miss  Wesl^  to  have  Solicitor 
le  name  of  the  Respondent,  a  solicitor  of  the  JXfoS! 
struck  o£P  the  Rolls  under  the  circumstances  dulently  abus- 

in  the  Master  of  the  Rolls'  judgment*  fideiice  of  his 

client. 

Pemberton  Leigh  and  Mr.  ShebbearCf  in  support  duty  of  the 

petition.  Court  to  pro- 

^  tect  solicitors 

in  the  fair 

Turner  and  Mr.  CMinsj  contri^  amongst  other  fh^jr ^J^^cuh 
ents,  urged  that  the  application  ought  not  to  be  and  delicate 
1  in  consequence  of  the  delay  which  had  taken  when  asoli- 

In  the  Matter  of (a).     That   the   matter  "tor  is  found 

to  have  aval  led 
en  brought  forward  by  the  petitioner  for  the  pri-i  himself  of  his 

irpose  of  compelling  payment  of  the  debt,  and  that  ^^onourable 
sared  that  she  would  willingly  have  compromised  fidential  po- 
tter if  the  Respondent  had  paid  the  amount.  ttv^^elt^ 

taking  advan* 
«,  - ,  .  ,  tage  of  and 

Shebbearey  m  reply.  defrauding  his 

clients,  it  is 

Master  of  the  Rolls  postponed  giving  his  judg-  duty  of  the 

observing  that  he  did  not  think  that  the  reasons  Court  to  with- 
^  ^  draw  from 

d   for   not    entertaining   the   petition    ought   to  him  those  pri- 

.     That  there  was  no  such  delay  as  ought  to  JJ^^^^'r/jficate 

t  his  interposing,  and  that  it  was  no  reason  why  of  character, 

urt,  in  a  proper  case,  should  refuse  to  relieve  the  afforded  bv 

because  the  party  prosecuting  the  complaint  had  his  being  per- 
.    .       ^    ^      ''  ^  .       ^  ^  mitted  to  re- 

egotiatmg  tor  a  compromise.  main  on  the 

roll  of  soli- 
.  citors. 


(a)  2  Barn,  ^  Ad.  166, 
Z  3 
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1843.  The  Master  of  the  Rolls.  * 

In  re  The  Respondent  was  the  solicitor  of  Miss  West  i 
Martin. 


cause  of  West  v.  Funge^  in  which  a  decree  had  been 
tained.  She  seems  to  have  placed  great  confidence 
him.  He  says  that  a  great  intimacy  arose  between  hm 
and  Miss  West^  and  he  states  his  belief,  that  if  she  Y%w^m^ 
possessed  50OO/.9  and  be  had  required  it,  she  womiE.^^ 
have  lent  it  to  him. 

In  Naoemher  1 840  he  requested  her  to  assist  him 
obtaining  1000/.,  which  he  wanted,  as  he  says,  for 
purpose,  amongst  other  things,  of  lending  a  portion 
it  to  Sir  John  Scott  Lillie  on  security.     She  had  tb 
no  money  to  lend,  and  attempts  hairing  been  in  va>i>^ 
made,  to  obtain  it  from  one  or  two  other  sources,    b^ 
suggested  that  she  might  compromise  the  suit,  and  thei"^^ 
by  obtain  money,  out  of  which  she  might  advance  wh^^ 
he  wanted.     To  this  she  consented,  and  it  was  agre^^ 
that    the    suit   should    be   compromised;    under     tb^ 
agreement  she  became  entitled  to  receive  1700/.  fro«^ 
Funge  and  Bland^  two  of  the  Defendants,  and  also  tb  ^ 
fund  in  Court,  which  consisted  of  1276/.   \2s.  8  p^^ 
cent,  annuities,  and  76/.  125.  cash.     To  avoid  delay    *  ^ 
procuring  the  money  before   the   agreement  to  c 
promise  could  be  carried  into  effect.  Miss  West  was  p 
vailed  upon  to  consent  to  an  arrangement,  by  wh 
Mr.  Martin  was  to  receive  1000/.  from  the  Metropoli 
Bank  on  her  credit  and  security;  and  accordingly 
Bank  advanced,  nominally  to  her,  but  really  to  Marti 
the  sum  of  1000/.  for  two  months,  and  she  executed       ^ 
deed,  dated  the  12th  of  December  1840,  whereby  sX'^^ 
assigned  to  Courtenay  and  Abbott^  two  of  the  direct^^^^^ 
of  the  Bank,  the  funds  to  which  she  was  to  become 
titled  on  the  compromise  of  the  suit,  on  trust  to  recei 
the  same,  and  thereout  pay  the  1000/.  and  interest,  an^ 

pay 
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pay  the  surplus  to  her.     At  the  same  time^  Miss  fVesi        \  843. 
signed  a  bill,  drawn  on  Martin^  and  accepted  by  him,  for     ^^^7^^^ 
1000^  payable  to  the  Bank  in  two  months.  Marti  m. 

When  the  money  was  obtained,  Miss  West  was  in- 
duced to  receive  from  Martin  50Lf  a  part  of  it,  for  her 
own  use. 

Miss  West  thus  subjected  herself  and  her  property  to 
^e  payment  of  lOOOil,  of  which  950/.  was  placed  at  the 
isposal  of  Mr.  Martin ,  her  solicitor,  and  Mr.  Martin 
Bve  her  a  memorandum  thus  expressed :  —  ^'  I  have 
5<:eived  950^  value  from  Miss  fVe^  to  place  out,  and  I 
ereby  undertake  that  she  shall  receive  at  least  5  per 
ent«  for  the  same,  and  incur  no  risk  of  loss  thereof. 
December  12th,  1840." 

The  sum  mentioned  in  this  memorandum  is  the  sum 
which  he  now  alleges  was  the  sum  lent  to  him  to  em- 
ploy in  hb  business* 

But  however  great  her  confidence  in  him  may  have 
Deen,  it  is  plain  that  she  desired  security,  and  did  not 
choose  that  he  should  have  her  money  or  money  ob- 
tained on  her  security,  without  his  acknowledgment  in 
^rriting  that  it  was  to  be  placed  out,  and  it  is  clear  that 
the  loan  from  the  Metropolitan  Bank  was  no  more  than 
«  temporary  arrangement,  until  her  own  money  could 
be  obtained.     Mr.  Martin  says,   he  recollects  it  was 
stated,  that  when  the  suit  was  settled,  the  loan  made  by 
the  Bank  would  be  discharged. 

The  Metropolitan  Bank,  having  obtained  the  assign- 
ment, put  a  stop  order  upon  the  fund  in  Court,  and  very 
soon  afterwards,  viz.  by  two  payments,  one  of  700/.  on 
the  22d  of  December  1840,  and  the  other  of  1000/.  on 

Z  4  the 
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1845.        the  20th  of  January  1841,  the  1700/.,  which  Miss 
^^^^^^      was  entitled  to  receive  from  Funge  and  Bland  on  ** 
Martin.      compromise  of  the  suit,  was  paid  to  Mr.  Martin^  \k^ 

ought  to  have  taken  the  earliest  opportunity  of  pay  m^c^g 
off  the  money  borrowed  from  the  Bank.  The  ^  w  «o 
months,  indeed,  for  which  the  money  was  lent,  had 
then  elapsed ;  but  it  is  plain  that  Mr.  Martin  had 
intention  of  applying  the  money  in  making  the 
ment,  for  on  the  same  20th  of  January  on  which  he 
ceived  the  1000/.  from  Funge  and  Bland^  he  presented  a 
petition  in  the  cause,  in  the  name  of  Miss  West^  m^wrmA 
thereby  prayed  that  the  stock  in  the  cause  which 
longed  to  her  might  be  sold,  and  that  the  debt  due 
the  bankers  might  be  paid  out  of  the  proceeds,  andi  ^^ 
was  soon  aflerwards  ordered  accordingly,  and  ftJt>^ 
bankers  were  so  paid. 

Under  these  circumstances,  Mr.  Martin  had  obtair»^^^ 
from  the  bankers  at  Miss  fVesfs  expense  the  950/., 
which  he  had  given  the  memorandum  of  the  1 2th  of 
cember  1840,  and  he  had  also  obtained  the  1700/.  frt 
Funge  and  Bland,  for  which  he  had  given  no  men::s^' 
randum. 

Miss  West  states,  that  Mr-  Martin  informed  her  tk^ 
he  had  received  the  1 750/.  from  Funge  and  Bland,  a: 
applied  1000/.,  part  of  it,  in  payment  of  the  bankers,  ai 
that  the  remainder  was  at  his  banker's ;  and  she  sa 
further,   that  until  the  Sd  of  March  1841,  she  did  im 
know  that  the  stock  had  been  sold.     That  she  was  ve 
uneasy  about  her  money  appears  not  only  by  her  oy 
affidavit,  but  by  the  letters  of  Mr.  Martin,  the  purpa 
of  which   he  accounts  for   by  saying,  that  they  we 
written  to  gain  time :  and  after  carefully  reading  the  ai 
davit  of  Mr.  Martin  and  Mr.  Cr&wther,  I  see  no  reas< 
to  doubt   that  the  other  statements  which  1  have  ma< 
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are  substantially  true.     After  the  9d  of  March,  when  she        1843. 
iTAS  informed  of  the  sale  of  the  stock,  she  received  the      ^^^^ 

/n  re 

tn€M[key  which  remained  after  payment  of  the  bankers  —  Martin. 
she  used  her  best  endeavours  to  obtain  the  money  still 
dtM^  to  her  from  Mr.  Martin  ;  he  paid  her  in  the  whole 
lSO€>Lf  and  she  obtained  an  order  requiring  him  to 
nsfer  so  much  of  the  stock  which  he  had  caused  to 
3ld  as  produced  the  1010/.  paid  to  the  bankers.  He 
^rwM,^  afterwards  arrested  at  Deal  upon  a  writ  of  ne  exeat 
re^^^^}  issued  by  the  order  of  the  Lord  Chancellor ;  and 
ing  to  obtain  the  benefit  of  the  Insolvent  Debtors' 
he  was  ordered  to  be  imprisoned  for  a  period  of 
vnonths,  which  expired  in  April  last. 


he  Respondent  has  no  doubt  suffered  severely  for 
^b^  cx)nduct  he  has  pursued,  and  it  is  now  asked  that  he 
^^*^sk,y  be  struck  off*  the  Rolls,  and  after  very  anxious  con- 
^^d^Tation  of  the  case,  I  feel  myself  compelled  to  make 
th^    order. 


xcept  in  making  the  repayment  of  parts  of  the  sums 
^•'^  i<:h  he  received,  it  appears  to  me  that  every  part  of 
^*^^  conduct  of  Mr.  Martin  in  the  matters  in  question 
improper,  and  I  think,  on  the  examination  of  the 
'^ter  and  of  every  affidavit,  that  he  fraudulently 
sed  the  confidence  placed  in  him  by  his  client, 
endeavoured  to  effectuate  and  continue  the  fraud, 
^misrepresentations,  in  a  manner  and  under  circum- 
ces  which  make  it  my  imperative  duty  to  declare,  so 
as  depends  upon  me,  that  he  is  not  to  be  permitted 
Qct  as  a  solicitor,  and  to  continue  in  a  situation  which 
j^  enable  him  to  conduct  himself  towards  other  clients 
the  same  manner. 


Jt  is  undoubtedly  the  duty  of  the  Court  to  protect 
icitors  in  the  fair  and  honest  discharge  of  their  diffi- 
cult 


S42 


CASES  IN  CHANCERY. 


1843. 


In  re 
Martin. 


cult  and  delicate  duties ;  but  when  a  solicitor  is  found 
have  availed  himself  of  his  honourable  and  coofidentii^^ 
position,  for  the  purpose  of  taking  advantage  of  and  d 
frauding  his  clients,  it  is  not  less  the  duty  of  the  Coil^ 
to  withdraw  from  him  those  privileges  and  that  certLz^C 
cate  of  character  which  are  afforded  by  bis  being  p^r* 
mitted  to  remain  on  the  roll  of  solicitors. 

Let  the  order  be  made  as  prayed 


June  7, 


FLINT  V.  HUGHES. 


Bequest  of 
residue  to  A, 
for  life, "  and 
Mrhatever  she 
can  transfer 
to  go  to  her 
daughters,*'  J9» 
and  C.    Held, 
that  the  gift 
to  B.  and  C 
was  void  for 
uncertainty. 


nnHE  testator,  by  his  will  dated  in  1842,  after  giving 
"^      an  annuity,  proceeded  in  the  following  terms :  — 

<<  After  this,  I  bequeath  every  thing  I  may  die  pos- 
sessed of  to  my  dearly-beloved  daughter  Frances  EUza' 
bethj  married  to  the  Rev.  Robert  Hodgson  Fowler  of 
Southwell^  NottSy  for  her  own  use  during  her  natural  life, 
and  whatever  she  can  transfer,  to  go  to  her  daughters 
Frances,  wife  of  the  Rev.  Charles  Ramsay  Flinty  and  to 
Maty  Fowler^  spinster."  He  named  Frances  FUizabeth 
Fowler,  Charles  Ramsay  Flint,  and  Richard  Hughes^ 
executors. 


This  bill  was  filed  by  Mr.  and  Mrs.  Flint  and  Maty 
Fowler  against  Mr.  and  Mrs.  Hodgson  Fowler  and  Mr. 
Hughes,  praying  the  establishment  of  the  will,  and  that 
the  trusts  might  be  carried  into  execution. 

To  this  bill  the  Defendants  Mr.  and  Mrs.  Fowler 
put  in  a  general  demurrer. 


Mr. 
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Mr.  Kinderdey  and  Mr.  MaUns,  in  support  of  the        184S. 
demurrer,  submitted  that  the  gift  over  was  void  for  un- 
crertainty,  it  being  impossible  to  say  what  the  testator 
intended  by  the  expression  *^  whatever  she  can  trans- 

fer.**     That  the  Plaintiffs  therefore  had  no  interest  in 

the  property  and  could  not  maintain  this  suit. 

Mr.  Pembertofi  Leigh  and  Mr.  Bacon^  in  support  of 
the  bill,  argued  that  there  was  a  valid  gift  of  the  whole 
property  to  Mrs.  FaooUr  for  life,  with  remainder  to  her 
two  daughters. 

Pope  V.  Pope  (a)  was  referred  to. 

The  Master  of  the  Rolls  said  that  the  objects  of 
the  testator's  bounty  sufficiently  appeared,  but  it  was  im- 
possible to  say  what  was  the  subject  intended  by  the 
expressions  *'  whatever  she  can  transfer,"  or  whether  it 
was  to  pass  to  the  daughters  by  a  transfer  from  the 
mother,  or  by  the  operation  of  the  will.  He  thought 
therefore  that  the  gift  to  the  daughters  was  void  for  un- 
certainty, and  allowed  the  demurrer. 

(a)  10  Sim.  1. 


S44  CASES  IN  CHANCERY. 

1848. 


Junes.  DE  LA  GARDE  v.  LEMPRIERE. 

Juiy  5. 

The  wife's         JOHN  LEMPRIERE^  by  his  will  dated  the  1? 

equity  to  a  o(  May   1821,  gave  to  his  dauirhter  Louisa  Mw, 

settlement  "^  "  .         . 

does  not  at-     2500/.    A  bill  for  the  administration  of  the  estate  wi 

tach  upon  ^  ^  afterwards  filed,  to  which  John  Bwry  Moore  and  Lam 
therefore,  the   his  wife  (the   legatee)  were  made   Defendants,  and  i 

out^makins   "  ^^^^  ^  decree  was  made  for  taking  the  accounts  andfoi 

any  claim  to  a  making  certain  inquiries. 

settlement  out 

of  her  legacy, 

her  children,         !„  1337  ]jcndsa  Moore  died. 

after  her 

death,  have  no 

right  to  one.         fhe  Master  made  his  report  in  1838,  by  which  he 

found,  amongst  other  things,  that  the  testator's  daughter 
Louisa  married  the  Petitioner  in  the  lifetime  of  her  father, 
and  died  at  the  age  of  forty-one  in  March  18S7,  leaving 
five  children. 


By  the  order  on  further  directions  in  1839  it  was 
declared,  that  the  pecuniary  legacies  to  the  daughters 
were  absolute  legacies  upon  their  attaining  the  age  of 
twenty-four  years,  and  were  not  subject  to  a  direction 
for  a  settlement  which  was  contained  in  the  will;  but 
the  children  claiming  a  settlement  in  right  of  their 
mother  Louisa^  it  was  directed  that  the  amount  of  her 
legacy,  when  ascertained,  should  be  carried  to  the  ac- 
count of  "  Louisa  Moore  and  her  children,"  subject  to 
further  order. 

Several  further  proceedings  being  afterwards  had  in 
the  cause,  the  amount  due  on  the  legacy  to  Lxmisa 
Moore  was  found  to  be  the  sum  of  1941/.  125.  9rf. ;  and 
which,  according  to  the  order  of  1839,  had  been  carried 

to 
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^    ^le  account  of  Louisa  Moore  and  her  children.    Mr.        1843. 
Y  now  presented  a  petition  for  payment  to  him  of  -^^^^^^^ 
I^cy,  and  the  question  now  was,  whether  Mr.  v. 

e  was  entitled  to  it  as  the  representative  of  his 
biased  wife,  or  whether  the  children,  in  right  of  their 
«ased  mother,  had  any  and  what  right  to  a  settle- 


^f  r.  Flather^  in  support  of  the  petition. 

^r.  Whitmarsh^  contriy  for  the  children. 

Murray  v.  Lord  Elibank{a),  LLoyd  v.   Williams  {Jb\ 
^etTtmetz  v.  Halthin  {c\  Groves  v.  Clarke  (d)j  were  cited. 


The  Master  of  the  Rolls.  jWy  5. 

I  conceive  it  to  be  settled,  that  if  there  be  a  decree 
for  a  settlement  on  the  wife,  the  children  are  entitled  to 
the  benefit  of  it,  although  the  wife  may  have  died  before 
any  proposal  for  a  settlement  was  carried  into  the  Mas- 
ter's oflBce. 

In  this  case,  the  wife  filed  no  bill  claiming  a  settle- 
ment, and  she  died  before  any  order  for  a  settlement 
was  made.  In  Scriven  v.  Tapley  (^),  the  child  after  the 
death  of  her  mother  filed  her  bill  for  a  settlement.  It 
was  decreed  to  her  by  Sir  Thomas  Clarke  at  the  Rolls, 
but  as  to  that  part  the  decree  was  reversed  by  Lord 
Narthin^on. 

And  in  the  case  of  Hoyd  v.  Williams^  Sir  Thomas 
Plumerj  after  a  careful  examination  of  all  the  authorities, 

said, 

(a)  10  Vei.  84.  92.  {d)  I  Keen^  13S. 

{b)  1  Mad.  450.  le)  Amb.  509.;  8  Eden,  337. 

(e)  1  OL  4r  Jam.  64. 
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said  (a),  that  no  case  had  trenched   upon  Seriven  v. 
Tapla/j  and  the  conclusion  to  which  he  came  was,  ^thant 
1,7"        the  right  of  the  child  can  arise  only  out  of  contract 
Lbmpribrb.    under  a  decree." 


This  case  would  therefore  be  very  dear,  if  it  wi 
not  for  the  case  of  Steinmetz  v.  HaUhin  (i),  which  w: 
decided  by  Sir  John  Leach  when  he  was  Vice-Cba- 
cellor ;  who,  after  admitting  that  the  equity  was  persocs^al 
to  the  wife,  and  that  the  Court  acknowledged  no  Oi-^. 
ginal  right  in  the  children,  and  that  the  children  cou^d 
claim  only  such  provision  as  the  wife  thought  fit       to 
secure  for   herself,   nevertheless   was  of  opmion,  CSiat 
when  a  suit  was  instituted  for  the  administration,  oa^L.  of 
which  the  legacy  was  to  be  paid,  and  the  wife  wia.^  a 
party  defendant  to  such  suit,  the  equity  of  the  wife       at- 
tached upon  the  property  on  the  filing  of  the  bill,    ^suid 
that  the  equity  having  attached  upon  the  property,    cud 
the  wife  having  died  without  waiving  it,  the  chilclren 
became  entitled  to  the  benefit  of  it 

If  this  case  had  been  followed  by  others,  I  should 
have  considered  myself  bound  by  it;  but  standing  al4=>ne, 
and  being,  as  it  appears  to  me,  contrary  to  the  pre* 
viously  existing  rules  on  this  subject,  I  do  not  consider 
myself  to  be  at  liberty  to  act  upon  it,  without  consider- 
ing the  principle  on  which  it  is  founded. 

In  all  cases,  the  equity  of  the  wife  is  personal,  sxid  it 
arises  upon  the  vesting  of  the  legacy  in  her :  it  may  be 
defeated  by  a  voluntary  payment  of  the  executors  to 
her  husband,  who  has  a  legal  right  to  receive  it,  &^^ 
give  a  discharge  for  it.  If  the  payment  is  to  be  mad^ 
through  the  medium  of  the  Court,  her  equity  will  ^^ 

(fl)  1  Mad.  464.  {b)  1  G/yn  4-  J.  64. 


Lbmpribrb. 
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enforced,  if  she  desires  it,  but  not  otherwise ;  she  may        1843. 
abandon  it,  in  which  case  her  children  can  claim  nothing,  j.^^^^T^^ 
and    if  she  claims  it  for  herself,  the  Court  requires  the  v. 

ben^t  to  be  extended  to  her  children :  her  equity  and 
tlie   equity  of  the  children  are  treated  as  one  equity,  to 
be   ^uiforced  or  not  at  her  option.     If  the  equity  were  to 
be   cronsidered  as  attached  to  the  property  on  the  filing 
of*  ^lie  bill,  it  must,  I  apprehend,  be  considered  for  the 
ber^^fit  of  her  children  at  the  same  time,  but  if  so,  she 
colkI^  not  afterwards  waive  it  for  herself,  because  her 
eqcm  i  ty  and  theirs  are  one ;  and  as  it  is  admitted  that  she 
<^^VB.     ^aive  it  after  the  institution  of  the  suit,  it  seems  to 
^^^     ^o  follow,  that  it  is  not  an  equity,  which,  upon  the 
^Iis~B^  of  the  bill,  attaches  upon  property  for  the  benefit 
e  children. 


X^^  is  true,  that  after  the' filing  of  the  bill,  the  discretion 
^'^'^■^^ih  the  trustee  or  executor  had  to  pay  the  wife's 
^^K^fe^cy  to  the  husband  is  greatly  altered.  The  filing  of 
^^^  \y\]l  has,  it  has  been  said,  made  the  Court  the  trustee, 
if  the  wife  be  living,  the  Court  will  not  pay  the 
^s  legacy  to  the  husband  if  she  desires  a  settlement, 
nless  she  waives  it ;  but  when  death  has  made  any 
^n  on  her  part  impossible,  when  nothing  has  oc- 
^^•***^  from  which  it  can  be  concluded  that  she  has 
^^^can  option,  there  seems  to  be  no  reason  why  the 
S^^  right  of  the  husband  should  not  prevail,  and  I  am 
^  ^^^Bfore  of  opinion,  notwithstanding  the  case  of  Sietn" 


and 

o 


-  v.  Halthin,  that  in  this  case  the  wife's  equity  did 

attach  to  the  property  for  the  benefit  of  the  children 

/^      ^e  institution  of  the  suit,  or  before  her  death,  but 

upon  her  death  before  decree,  and  before  any  ar- 

^Qement  for  a  settlement,  her  legal  personal  repre- 

itive  became  entitled  to  the  legacy. 


tVi 


June  5. 
July  3, 


Where  tax- 
ation is  di- 
rected after 
action 

brought,  this 
Court  does 
not  give  the 
client  the 
costs  of  tax* 
ation,  though 
more  than 
one-sixth 
be  taxed  offi 


TOGHILL  V.  GRANT. 
In  re  BOORD- 

I^N  the  18th  of  September  1839  Mr.  Morris^  whol^ 
^^  been  the  agent  of  Mr.  Boord,  a  solicitor,  deliver' 
three  bills  of  costs. 


On  the  12th  of  November  1839  Mr.  Morris  comment 
an  action  against  Mr.  Boord  to  recover  the  amount 
those  bills. 


\ 


And  on  the  13th  of  January  1840,  two  months 
the  commencement  of  the  action,  and  nearly  four  monttm^^ 
after  the  delivery  of  the  bills,  the  Petitioner  obtained 
order  for  the  taxation  of  the  bills,  (a) 

On  taxation,  more  than  one-sixth  of  the  amount 
the  three  bills  was  taken  off,  and  Mr.  Boord  now  pi 
sented  a  petition  to  compel  Mr.  Morris  to  pay  the  cos^ 
of  the  orders  of  reference  and  of  the  taxation. 

The  matter  had  been  referred  by  the  pa>ties  to  AC  *"• 
MillSf  of  the  six-clerks'  office,  who  directed  the  costs  '^o 
be  paid  by  Mr.  Morris,  but  it  was  alleged  that  his  m  ^- 
tention  had  not  been  called  to  the  authorities  on  th>^ 
subject. 

Mr.  Beavan,  in  support  of  the  petition. 

The  Court,  by  analogy  to  the  rule  which  the  statote 
lays  down,  throws  upon  the  solicitor  the  costs  of  the 

taxation, 

(a)  2  Beavan,  261. 
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^'^tion,  where  his  bill  is  reduced  by  more  than  one- 
^xth  of  the  amount;  Barton  v.  Pt/ne.  (a) 

Mr.  Corrie,  contra. 

-At  law,  an  agent's  bill  cannot  be  taxed  at  all.     When 

th^  order  for  taxation  is  obtained  after  action  brought, 

tb^   client  is  not  entitled  to  the  costs  of  the  taxation,  even 

'^    .acnore  than  one-sixth  be  taken  off  his  bill.     This  is 

th^^    rule  of  courts  of  law.  Jay  v.  Coaks  (i),  and  of  this 

Cc^  urt ;  Smith's  Practice,  {c) 


1843. 


TOGHILL 

Grant. 
In  re 

BOORO 


la 

m: 


j« 


IS 


r»  Beavan  in  reply. 

e  rule  stated  has  been  adopted  by  the  courts  of 
only,  and  has  never  been  followed  in  this   Court. 
•  ^eames  {<fj  refers  to  the  rule  as  applicable  only  to 
of  law :  he  says  the  rule  may  be  usefully  and 
followed  in  equity,  this  assumes  that  it  has  never 
l^een  adopted  there.      The  foundation  for  what  is 
in  Mr.  Smith's  book  is  merely  the  common  law 
ision.     It  seems  to  have  been  the  opinion  of  Mr. 
,  an  experienced  sworn  clerk,  that  the  Respopdent 
*i^ble  to  pay  the  costs. 

-^^atheroQay  v.  Hatherway  (e)  was  also  referred  to. 


till 


tH 


e  Master  of  the  Rolls. 

was  objected  that  the  reference  was  not  obtained 

fter  the  action  had  been  brought  by  the  Respondent, 

that  according  to  the  practice  of  the  courts  of  law, 

^costs  of  taxation  are  not  given,  although  more  than 

ixth  may  be  taken  off  the  bill ;  and  it  being  alleged 

that 
<fl)  1  Hare^  496.  (rf)  Beameii    Cotft,   (2d  ed.) 

{b)  8  Barn.  4"  Cr.  633.  20 1 . 

(c)  Vol.  I.  p.  106.  (2d  cd.)  (e)  2  Mad.  329. 

OL.  VI.  A  a 


July  5. 


y 
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QHILL 
V. 
RANT. 

In  re 

dOORD. 


that  the  practice  in  this  Court  was  different,  I  though'^ 
it  right  to  cause  inquiry  to  be  made,  and  it  has 
certified  to  me,  that  where  an  action  to  recover  a  bill 
costs  is  brought  before  the  order  to  tax  the  bill  is 
tained,  it  is  not  the  practice  in  this  Court  to  give 
client  the  costs  of  taxation,  although  more  than 
sixth  may  have  been  taken  off  the  bill. 

And  this  being  so  I  must  decline  to  make  any  ok^^^er 
upon  this  petition. 


^l 


NoT£.  —  The  law  has  since  undergone  an  alteration  by  the 
ing  of  the  6  &  7  ^tc/.  c.  73.,  under  the  thirty-serenth  lectio 
which  it  has  been  held,  that  under  the  circumstances  stated  irt  &A\' 
text,  the  Attorney  is  liable  to  the  costs.    Ex  parte  fVooUeU^ 
chequer,  25d  Jan.  1 844.  * 


\\ 


June  2,7. 

Devise  of 
leaseholds  on 
trust  for  A. 
for  life,  and 
afterwards  to 
his  issue  male 
severally  and 
respectively, 
according  to 
their  se- 
niorities, and 
in  default  to 
his  heirs,  ac- 
cording to 
their  se- 
niorities, and 
in  default 
over.     Held, 
that  A,  took 
an  absolute 
interest. 


JORDAN  V.  LOWE. 

rWlHE  testator,  being  possessed  of  a  leasehold  estaU'^ 
-*-    renewable  every  seven  years,  devised  it  to  trustees;^' 
upon  trusts  which  he  declared  as  follows :  —  ''I  Arect^ 
my  said  trustees  to  remain  and  continue  seised  and  pos-^ 
sessed  thereof,  and  to  pay  the  rents  and  profits  thereof^ 
to  or  to  the  use  of,  or  to  permit  and  suffer  my  cousin 
Robert  Jordan^  son  of  my  uncle  Jonathan^  to  hold  and 
enjoy,   or  to  receive  and  take  the  rents,  issues,  and 
profits  thereof,  to  his  own  use  and  benefit,  during  the 
term  of  his  natural  life ;  and  from  and  immediately  after 
the  decease  of  the  said  Robeit  Jordan^  then  I  direct  my 
said  trustees  to  pay  the  rents  and  profits  thereof  to  his 
issue  male  lawfully  begotten,  severally  and  respectively 
according  to  their  respective  seniorities ;  and  for  default 
of  such  issue  male  as  aforesaid,  I  devise  the  same  to  the 

use 
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f  the  eldest  and  all  other  the  daughters  and  daughter 
f  said  uncle  Jotiaiharij  according  to  their  respective 
rities ;  and  in  default  of  such  issue  of  my  said  uncle 
fharij  then  I  devise  the  same  to  the  eldest  daughter 
y  said  cousin  Robert  for  all  my  estate  and  interest 
in*     And  I  direct  the  said  leasehold  estate  shall  be, 

time  to  time,  renewed  by  and  in  the  names  and 

of  my  said  trustees." 

le  question  was  what  interest  Robert  Jordan  took  in 
easehold. 


851 


1843. 


•.  MalifiSf  for  Robert  Jordan^  the  Plaintiff,  con- 
d  he  took  the  leasehold  absolutely. 

r.  Birdy  for  Tliomas  Jordan^  the  eldest  son  of  the 
itifl^  and 

r.  Borton^  for  the  younger  children,  contended  that 
^laintiff  took  a  life  interest  only. 

r.  Heathfield^  for  the  trustees  of  the  will. 

r.  Matins^  in  reply. 

le  following  authorities  were  relied  on :  —  Jones 
organ  (a).  Knight  v.  Ellis  (i),  Lyon  v.  Mitchell  (c), 
r  V.  Cnrweth  {d) 

le  Master  of  the  Rolls  was  of  opinion  that  the 
tiff  took  a  qtiasi  estate  tail,  and  said  he  must  make 
;ree  in  favour  of  the  Plaintiff,  according  to  the 
jr  of  the  bill. 


1  B.  C.  C.  206.  Com- 
d  on  in  Fearne*i  Cont. 
134. 

2  B.  C.  C.  570. ;  and  sec 


AUorney^General   ▼.    Bright^  2 
Keen,57,y2jantian  on  lViils,496. 

(c)  1  Mad.  467. 

(d)  5  Sim.  264. 


Aa   2 
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June  8.  22. 


HUGHES  V.  GARNON& 


A  correspon- 
dence took 
place  between 
a  client  and 
his  solicitor 
during  the 
progress  of  a 
suit.    A  com* 
promise  was 
effected,  but 
afterwards  a 
second  suit 
was  instituted 
to  set  it  aside, 
and  to  pro- 
secute the 
original  suit. 
Held,  that  the 
correspon- 
dence was 
privileged  in 
the  second 
suit. 


^I^HE  object  of  this  bill  was  to  set  aside  a  compromS^  ^ 
•^    which  had  been  entered  into  in  a  suit  of  f^nrrrrr^i-jp 
V.  HugheSy  and  to  enable  the  Plaintiff  to  proceed  on  ti.^ 
decree  which  had  been  made  in  the  original  suit. 

One  of  the  Defendants,  by  his  answer,  admitted  thaf 
he  had  in  his  possession  divers  letters,  and  copies  af 
letters  which  passed  between  Henry  Rumsey  Williams 
deceased  (a  solicitor),   and  Mr.  Smedla/f  his  agent,  and 
others,  during  the  progress  of  the  said  suits,  and  with 
reference  thereto,  but  he  said,  **  that  all  the  said  letters 
and  copies  of  letters  were  confidential  communications 
between  Henry  Rumsey  Williams  deceased  and  Richard 
GarnonSj  the  solicitor  and  client  respectively  in  the  said 
suit,  and  with  reference  thereto." 


Mr.  Pemberton  Leigh  and  Mr.  RetishatVy  for  the  Plain- 
tiffs, moved  for  the  production  of  these,  amongst  other 
documents  admitted  to  be  in  the  Defendant's  posses- 
sion.   They  referred  to  Addis  v.  CampbelL  {a) 

Mr.  Cockerillj  contra.  The  correspondence  took  place 
between  the  solicitor  and  his  client  in  the  other  suit, 
which  it  is  the  object  of  the  present  suit  to  prosecute, 
notwithstanding  the  compromise.  The  documents  are 
therefore  privileged,  and  ought  not  to  be  produced ; 
Bolton  V.  The  Corporation  of  Liverpool,  {h) 


The 


(fl)  Not  reported  on  this  point.        {b)  1  MifL  4"  K»  88. 
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The  Master  of  the  Rolls.  1843. 

I  think  the  Plaintiff  must  be  content  with  the;  pro-  Hughes 

duction   of  the  other  documents.      These  cannot  be  garnons 
ordered  to  be  produced. 


ADNAM  V.  COLE.  Junc2Q. 

nnHE  testator  being  seised  of  a  freehold  cottage  at  Gifl  of  residue 

^    Long  Pansh,  and  being  possessed  of  a  leasehold  at  |^  ^"Sow^o^ 

Vale  Place^  devised  and  bequeathed  the  residue  of  his  li^e,  subject  to 

real  and  personal  estate  to  his  executors,  upon  trusts  thereout  of  an 

which  were  expressed  as  follows:  —  "Upon  trust  to  ann>"tvof lo/. 

,      ,  .  .         /.      to  ^  for  his 

pay  and  apply  the  rents,  use,  enjoyments,  and  profits  life.    After 

thereof  to  my  wife  Frances  Adnam^  for  and  during  the  u\^^^a^^^^^ 

term  of  her  natural  life^  subject  nevertheless  to  the  payment  a  disposition 

thereout  to  Charles  Adnam  of  lOl.  a  year  dtiring  his  life^  ^e^^operty 

and  after  his  decease,  10/.  a  year  to  Elizabeth^  his  wife,  »"'!  amongst 

if  she  survive  him,  during  her  life;"  and  from  and  after  there  was 

the  decease  of  my  said  wife,  upon  trust  to  sell  my  mes-  *JP*:  ?'  ^^^  ^ 

"  p  .  1  dividends  of 

suage,  &c.  at  Vale  Place  aforesaid,  "as  soon  as  conve-  looo/. stock 

niently  may  be  after  the  decease  of  my  said  wife,  and  the  J?  \\  Jj""  *^^; 

monies  arising  therefrom  to  sink  into  and  become  part  annuity  to  A 

of  the  residue  of  my  personal  estate ;  and  from  and  after  the^death  of 

the  decease  of  my  said  wife,   I  give  my  cottage  and  the  widow, 

garden  at   Long  Parish  aforesaid,  with   the   appurte-  then  took  the 

nances  thereunto  belonsinir,  unto  the  said  John  Thomp^  dividends  on 

, .  J    ,  t*»e  1000/.  in 

tony  his  heirs,  &c.,  subject  and  charged  with  the  yearly  substitution. 

payment  thereout  of  3/.  to  be  applied  as  hereinafter  chfttelTr'l^ 

mentioned ;  and  upon  further  trust,  after  the  decease  of  to  trustees  to 

erect  such 
y  monument  as 
they  should  think  fit,  and  build  an  organ  gallery.    The  first  object  was  valid,  the 
second  invalid  under  the  Statute  of  Mortmain.    Held,  that  the  trustees  were  wrong 
in  applying  the  whole  to  the  first  object^  and  an  inquiry  was  directed  to  apportion 
the  gift. 

Aa  3 
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1843.  my  said  wife,  to  pay  and  apply  the  interest  and  divi 
dends  of  1000/.  stock  in  the  S  per  cent,  reduced  Ban 
annuities  unto  the  said  Charles  Adnam  during  his  nx 
tural  life,  and  from  and  after  his  decease,  to  pay 
like  interest  and  dividends  to  his  wife,  the  said  Elizabe^a^Jk 
Adnanty  if  she  shall  survive  him  ;  and  from  and  after  tftr^^ 
decease  of  the  survivor  of  them,  upon  trust  to  pay  aKrmcJ 
divide  the  said  principal  sum  of  1000/.  stock,  untoasr^^ 
amongst  all  and  every  of  the  children  of  the  said 
Adnam  and  Elizabeth  his  wife  equally."  He  then 
queathed  certain  legacies  after  the  decease  of  hb  wi: 
and  proceeded  as  follows :  —  ^  And  as  to  all  the 
sidue  of  the  said  trust  monies,,  it  is  my  will  and  desii 
and  I  do  hereby  direct  my  said  trustees,  &C.,  to  lay  oi 
the  same  for  the  purpose  of  erecting  such  a  monumer^ ' 
to  my  memory,  as  my  trustees  shall  think  fit,  and  6^  ^ 
building  a  neat,  substantial  Gothic  organ  gallery,  on^^ 
the  north  door,  within  the  parish  church  of  Lon^ 
Parish  aforesaid,  and  for  purchasing  and  putting  up  an 
organ  within  the  said  gallery,  which  gallery  and  organ 
are  to  be  erected  and  placed,  with  the  consent  of  the 
Vicar  and  Churchwardens,  under  the  directions  of  my 
said  trustees  or  trustee  for  the  time  bemg." 

There  were  two  questions,  the  first,  whether  the  an« 
nuity  of  10/.  a  year  to  Charles  Adnam  ceased  upon  the 
death  of  the  testator's  wife;  and  the  second  question 
related  to  the  monument  and  organ  gallery,  with  regard 
to  which  the  bill  alleged  that  the  gift  was  void,  and  with 
respect  to  which  the  following  circumstances  took  place. 

The  Defendants,  the  executors,  said,  **  they  were 
advised  by  counsel,  that  the  executors  of  the  testator 
were  authorised,  by  the  will,  to  apply  and  expend  such 
part  of  the  testator's  residuary  personal  estate  as  they, 
in  their  discretion,  might  deem  fit,  or  even  the  wliole 

thereof, 
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thereof,  if  they  should  think  fit,  in  the  erection  of  a       1843. 
ixionument  to  the  testator's  memory. 

*^  That  they,  acting  upon  such  advice,  had  applied  a 
sum  exceeding,  as  they  believe,  the  whole  amount  of 
such  residue,  in  erecting  such  monument,  and  in  and 
a.bout  the  expenses  connected  therewith.** 

**  That  the  monument  they  had  so  erected  to  the 
snemory  of  the  testator,  and  which  was  called  Adnam's 
C^hapel,  had  cost  in  the  actual  erection  thereof  the  sum 
C3f  294/.  195.  3d.  or  thereabouts." 

^^  That  they  had  not  applied  any  part  of  such  re- 
sidue, and  that  there,  in  fact,  remained  no  part  appli- 
c:able  to  the  building  or  erection  of  an  organ  gallery,  or 
of  putting  up  an  organ  therein." 

Mr.  Pernberton  Leigh  insisted,  first,  that  the  10/.  a 
year  was  payable  to  Charles  Adnam  and  wife  for  life, 
even  after  the  death  of  the  widow. 

Secondly,  that  the  trustees  -had  not  exercised  a  due 
discretion  in  laying  out  the  whole  residue  in  the  monu- 
ment, and  he  insisted  that  there  ought  to  be  an  inquiry 
to  ascertain  what  proportion  ought  to  have  been  laid 
out  on  the  organ  and  organ  gallery,  which  amount,  so 
far  as  it  was  connected  with  realty,  would  belong  to  the 
representatives  of  the  testator,  in  consequence  of  the 
gift  of  realty  for  such  a  purpose  contravening  the  Sta- 
tute of  Mortmain. 

Mr.  Uoyd  cotUrcL  The  annuity  ceased  on  the  death 
of  the  widow,  because  it  was  given  out  of  a  subject 
which  was  only  to  endure  during  that  period.  This  con- 
struction is  corroborated  by  the  subsequent  parts  of  the 

A  a  ^  will, 
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1843.        willy  which  disposes,  in  another  way,  of  the  whole  sub 
ject  out  of  which  the  annuity  of  lOL  was  to  be  paid^  am 
gives  to  the  annuitants  the  dividends  on  1000/!.  as  a  sub- 
stitute. 

The  gift  of  realty  for  the  purpose  of  erecting  a  monu- 


ment is  not  within  the  Statute  of  Mortmain  (a) ;  Mel- 
lick  V.  The  President  8^c.  of  the  Asylum,  {b)     The  trust 
were  empowered  to  erect  such  a  monument  '*  as  they^^ 
should  think  fit."     They  therefore    had  a    discretion,^ 
and  were  justified  in  laying  out  any  part  of  the  residu 
they  thought  fit  in  erecting  a  monument.      In  Cooke  v. 
Farrand  (r),  the  widow  had  the  power  to  will  any  pa 
or  proportion  of  the  residue,  and  it  was  held  that  sh 
might  dispose  of  the  whole.     In  Talbot  v.  Tipper  [d)^  a^^  ^ 

party  bad  the  power  of  leasing  at  such  rent  ^^  as  h 
should  think  fit : "  it  was  held  that  he  might  make  a 
lease  without  reserving  any  rent. 

Mr,  Pemberton  Leigh  in  reply.  If  this  were  a  resi- 
duary gift  to  be  divided  between  three  persons  as  th 
executors  thought  fit,  a  distribution  excluding  one  coul 
not  stand.  We  have  a  right  to  have  a  due  and  prope 
part  apportioned  to  the  second  of  two  purposes,  namely^  **^ 
the  building  the  organ  gallery,  &c.,  and  if  there  be  an 
difficulty,  the  Master  must  settle  the  proportions. 

As  to  the  annuity,  the  gift  to  Charles  Adnam  is  dis^ — • 
tinctly  for  his  life.     The  payment  is  not  to  be  made  ou^' 
of  the  life  estate  of  the  widow,  but  out  of  the  estate  of  th 
trustees.     I  admit,  that  if  the  gift  had  been  to  A.  fo 
life,  she  paying  thereout  an  annuity  to  B,  for  his  life 
it  must  have  ceased  on  the  death  of  A. ;  but  here  th 

duratio 

(a)  9  George  2.  c.  56.  (f)  7  TautU.  122. 

(b)  Jacob,  \  80.  {d)  Skinner,  427. 


I 


tH 


t^K 


s  to  the  other  point,  there  can  be  no  reasonable 
l)t :  the  testator  had  two  objects  in  view,  viz.  the 
^^ument  and  the  organ  gallery;    both  were   to   be 
idered  with  reference  to  the  amount  of  the  residue, 
intrusted,  to  a  certain  extent,  a  discretion  with   the 
tees :  they  were  to  erect  such  a  monument  as  they 
^ght  fit,  but  they  were  not  to  expend  on  one  object 
tever  they  thought  fit,  without  regard  to  the  other 
ct     The  testator  could  not  have  meant  that. 


he  rules  of  law  do  not  permit  chattels  real  to  be 

lied  to  one  of  those  purposes,  I  must  so  declare,  and 

r  it  to  the  Master  to  ascertain  in  what  proportion 

residue   ought  to  be  divided   between   these   two 
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duration  of  the  estate  of  the  trustees  is  quite  sufficient        1843. 
to  pay  the  annuity  during  the  life  of  the  annuitant. 

The  Master  of  the  Rolls. 

17his  will  is  very  inaccurately  expressed.  The  tes- 
tator directs  the  whole  income  to  be  paid  to  his  wife 
for  life,  subject  to  the  payment  of  an  annuity  of  10/.  to 
^ti-nam  during  his  life,  and  after  his  decease  10/.  a  year 
^^*  His  wife  for  life ;  after  the  death  of  the  widow,  there  was 
^o  be  a  sale  of  part  of  the  property,  and  there  is  a  dispo- 
^^^ion  of  the  residue,  and  amongst  other  gifts,  there  was 
of  the  dividends  of  1000/.  stock  to  Adnam  for  life, 
afterwards  to  his  wife.  I  think,  taking  the  whole 
ither,  that  the  dividends  on  the  stock  were  given  by 
of  substitution  for  the  annuity  of  10/.  a  year,  and 
^^^  the  annuity  has  ceased. 
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July  1.  TARBUCK  V.  GREENALL. 

Certain  per-  rilHIS  bill  was  filed  previously  to  the  general  ord-^^  ^ 
sons  were  pro-     1-^        .,o^,  •.  ^-  n-^  '■-ip 

perly  made  ^1  August  1841,  coming  into  operation.     By  t^-^--^"^ 

parties  to  a       30th  of  these  orders  (a)  it  is  directed,    "that  in 

suit,  previous  ^  , 

to  the  orders     suits  concerning  real  estate  which  is  vested  in 

i84i*^ich  ^y  devise,  and  such  trustees  are  competent  to  sell  at^cr*  <l 
made  them  no  give  discharges  for  the  proceeds  of  the  sale  and  for  t^Sme 
saryparties.      rents  and  profits  of  the  estate,  such  trustees  shall  rep»-"*^^ 

Held,  that        ^ent  the  persons  beneficially  interested  in  the  estate    ^or 

they  might  1         /.      .      1 

properly  be       the  proceeds  or  the  rents  and  profits,  in  the  same  mani^  ^^ 

dismissed  at      ^^^  j^  ^^  same  extent,  as  the  executors  or  admia  ms- 

the  subsequent  ^         , 

hearing.  trators,  in  suits  concerning  personal  estate,  represent 


9 
it- 


persons  beneficially  interested  in  such  personal  estaC: 
and  in  such  cases,  it  shall  not  be  necessary  to  make  t: 
persons  beneficially  interested  in  such    real  estate 
rents  and  profits  parties  to  the  suit;  but  the  Court  ma 
upon  consideration  of  the  matter  on  the  hearing,  if 
shall    so  think   fit,   order  such    persons    to   be   ma 
parties." 


The  case  came  within  this  order,  but  the  bill  havir^^  $ 
been  filed  before  it  came  into  operation,  the  parties  ben  ^^^ 
ficially  interested  had  been  made  parties  to  the  suit,  ar^^ 
were  numerous. 

The  cause  now  came  on  for  hearing,  when  the  usu-^-* 
accounts  were  directed,  but  in  addition. 


Mr.  Pemberton  and   Mr.  Chapman^  for  the  Plainti 
proposed,  that  as,  under  the  general  order  referred  i^^9 

tb^ 

(a)  Ord.  Can.  17 J. 


i 
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the  trustees  safficientTy  represented  the  estate,  the  parties        ISiS. 
beneficially  interested  should  be  dismissed  from  the  suit      x*X^k 

and  their  costs  provided  for.  v. 

Green  ALL. 

Mr.  Turner  submitted,  whether  the  order  applied 
to  such  a  case  as  the  present,  and  whether  •  it  could 
have  been  intended  by  the  Court  to  alter  the  rights  of 
parties  and  the  frame  of  a  record,  in  a  suit  instituted 
previous  to  the  orders  coming  into  operation.  He  sug- 
gested that  a  difficulty  might  occur  on  the  part  of  the 
purchaser  of  the  estate  under  the  decree. 

3^4r.  Kinderski/,  Mr.  Dixon^  Mr.  Bigg^  Mr.  Faber^  Mr. 
P^Sgottj  and  Mr.  Jervis^  for  other  parties. 

The  Master  of  the  Rolls  said,  that  the  orders  ap- 
plied to  all  existing  cases  (a),  and,  therefore,  that  parties 
whose  presence  had  become  unnecessary  might  be  dis- 
missed at  any  time,  upon  making  a  proper  provision  for 
their  costs. 

{a)  51st  Order.     Sec  Ord.  Can.  178. 


i60 
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18iS. 


July  22. 


BENNETT  t;.  MERRIMAN. 


Bequest  to 
widow  for  life, 
and  afterwards 
to  transfer  to 
testator's 
children  then 
living,  with  a 
gift  to  the 
issue  of  such 
children  if 
dead,  the  issue 
to  take  only 
the  share  their 
father  would 
have  been 
entitled  to. 
Held,  that  the 
issue  took  by 
substitution, 
ond  that  to 
entitle  them 
they  must 
survive  the 
tenant  fur  life. 
A  compro- 
mise  under  the 
Court,  held 
not  to  exclude 
a  point  of 
construction 
nut  then 
under  con- 
kideration. 


nnHE  testator  gave  bis  real  and  personal  estate 
-'-    trustees,  on  trust  to  convert  and  invest,  and 
the  interest  to  his  wife  for  life.     He  then  proceeded 
the  following  words,  ^*  and  from  and  after  tlie  decea 
of  my  said  dear  wife,  then  upon  trust,  to  pay,  assig- 
transfer,  and  assure  unto  each  and  every  of  my  sa. 
daughters    who  shall  at  that  time  remain   unmarrie 


the  full  sum  of  1000^  sterling,  to  and  for  her  and  the 
own  sole  and  separate  use  and  benefit,  and  the  resid 
of  the  said  principal  monies,  dividends,  and  intere 
unto  and  amongst  all  and  every  my  said  children  (i 
eluding  my  said  son  IVilliam)^  who  shall  thai  be  //iv>. 
or  if  dead  leaving  {a)  lawful  issue,  in  equal  shares  a 
proportions  if  more  than  one,  and  if  but  one,  then 
such  only  child ;  the  share  of  my  said  son  to  be  paid 


assigned  and  transferred  to  him,  when  he  shall  attai/i 
his  said  age  of  twenty-one  years,  and  the  share  or  shares 
of  my  said  daughters,  as  and  when  she  or  they  shall 
respectively  attain  that  age  or  be  married ;  the  issue  of 
any  of  my  said  children  to  take  only  the  share  their 
father  or  mother  would  have  been  entitled  to,  and  if 
such  issue  should  consist  of  more  than  one  child,  to 
take  the  share  of  their  father  or  mother  in  equal  pro- 
portions, and  if  but  one,  then  such  one  child  to  take  the 
whole  of  their  father's  or  mother's  share. 


"  Provided  always,  that  if  any  of  my  said  children  or 
child  shall  die  without  leaving  issue,  before  he,  she,  or 

ihe^ 

(or)  On  production  of  the  ori-      this  word  was**  having'*  or**  lea 
ginal  will  it  was  doubtful  whether      in^.'* 
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tliey  shall  respectively  have  attained  his,  her,  or  their  age 
or  ages  of  twenty-one  years,  or  without  having  been  mar- 
ried, then  the  share  or  shares  of  him,  her,  or  them  so 
dying  shall,  from  time  to  time,  go,  accrue,  and  belong 
to  the  survivors  or  survivor  of  them,  and  be  paid  or  as- 
signed and  transferred  to  him,  her,  or  them,  if  more  than 
one,  equally,  at  such  times  and  in  the  same  manner  as 
is  hereinbefore  declared  touching  their  original  share  or 
shares." 
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Bennett 

V, 

Merriman. 


The  testator  died  in  1 81 1.  Kezioy  one  of  his  daughters, 
married  in  1820,  and  died  in  1822,  leaving  one  child, 
Kezia  May  Bennett^  who  died  an  infant  in  1841,  with- 
out having  been  maiTied. 

The  testator's  widow  died  in  1842. 

The  first  question  which  arose  on  this  petition,  was 
^rhether  the  legal  personal  representative  of  Kezia  May 
Bennett  was  entitled  to  a  share  in  the  testator's  residuary 
estate. 


Another  question  arose  under  the  following  circum- 
stances:—  Suits  having,  in  1818,  been  instituted  for  the 
adminbtration  of  the  testator's  estate,  praying  accounts, 
&C.,  and  that  the  rights  and  interests  of  all  parties  in 
the  estate  and  effects  of  the  estates  might  be  ascertained 
by  the  Court,  the  usual  decree  for  accounts  was  in  1 820 
made,  but  it  was  not  prosecuted,  for  in  1826  it  was  re- 
ferred to  the  Master  to  consider  and  state  to  the  Court, 
whether,  under  the  circumstances  of  the  case,  it  would 
be  for  the  benefit  of  the  parties  beneficially  interested 
in  the  estate  of  the  testator,  that  the  said  suits  should 
be  compromised,  upon  the  terms  and  conditions  therein 
mentioned. 

The 
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1843.  The  Master,  by  his  report,  dated  the  24th  of  Mar 

1827,  after  setting  forth  the  state  of  the  assets,  and  ce 
tain  irregular  dealings  therewith,  certified,  that  be  w 
of  opinion,  that  it  would  be  for  the  benefit  of  the  partic 
that  the  before-mentioned  suits  should  be  comproi 


Bennett 

V, 

Merriman. 


upon  the  terms  following,  that  is  to  say: — the  pel 
tioners  (the  children  of  one  of  the  testator's  daughters 
"  being  considered  to  be  entitled  to  one  third  part 
the  estate  of  the  said  testator  William  Mcn/j  in  the  s 
of  their  late  mother  Ann  Elizabeth  Merriman  d 
the  said  Kezia  May  Betmettj  as  being  considered  to 
entitled  to  one  third  part  thereof,  in  the  stead  of  h. 
late  mother  the  said  Kezia  Bennett  deceased ;  and  tl 
petitioner  Caroline  Davis  and  the  trustees  of  the  settF 


ment  on  her  marriage  with  William  Davis^  as  being  co 
sidered  to  be  entitled  to  one  third  part  thereof^  that 
suits  should  not  be  further  prosecuted  as  to  the  accou 
and  inquiries  directed  by  the  decrees."     That  certi 
sums  of  stock  and  cash  in  the  report  mentioned  shoiL 
be  considered  as  forming  the  residue  of  the  testato 
estate;  that  the  same,  subject  to  certain  costs,  shoiK. 
be  considered  as  belonging  to,  and  be  divided  betw 
and   amongst   the   several    parties   thereinbefore   me 
tioned   in   equal   third   parts,    and    should,    upon   t 
death  of  the  testator's  widow,    be  carried  over  to  th 
several  separate   accounts;   and  that  the  interest  a 
dividends  should  be  paid  to  her  for  life. 


ir 


The  report  was  confirmed,  and  the  funds  were  ca- 
ried  over  with  directions  to  pay  the  dividends  to  tF' 
widow  for  life,  **  and  upon  her  death,  any  person 
persons  entitled  to  or  interested  in  the  residue  of  tli^ 
said  testator's  estate,  were  to  be  at  liberty  to  apply  to 
the  Court  concerning  the  same  as  they  should  be  ad- 
vised." 

A  petition 
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A  petition  was  presented  upon  the  death  of  Mrs. 
Bennett^  for  payment  out  of  Court  of  the  fund. 

Mr.  Pemberton  Leigh  and  Mr.  Shebbearey  in  support 
of  the  petition. 

There  are  two  questions,  first,  as  to  the  construction 
of  the  will ;  and,  secondly,  as  to  the  effect  of  the  com- 
promise. On  the  first  point,  we  contend  that  the  repre- 
sentative of  Kezia  May  Bennett  is  not  entitled  to  any 
portion  of  the  fund,  she  not  having  survived  the  widow 
of  the  testator ;  first,  because  those  only  could  take  to 
whom  transfer  and  payment  was  directed  to  be  made ; 
'  and,  secondly,  because  the  gift  to  the  issue  of  the  chil- 
dren was  by  way  of  substitution,  and,  therefore,  the 
issue  could  only  take  in  the  same  event  in  which  their 
parents  could  take. 

The  children  were  to  be  ascertained  at  the  time  the 
gift  was  to  take  effect.  There  is  this  peculiarity  also  in 
the  language  of  this  will,  which  distinguishes  it  from 
the  other  cases.  The  gift  is  in  the  form  of  a  direction 
to  transfer  to  persons  {a)  who  are  to  be  then  in  exist- 
ence, and  these  words  alone  constitute  the  gift. 

The  compromise  does  not  affect  this  case,  as  the 
point  was  never  referred  to  or  brought  before  the  con- 
sideration of  the  Master. 

Mr.  Kindersley  and  Mr.  H,  Williams^  for  the  repre- 
sentative of  Kezia  May  Bennett. 

The  compromise  entered  into  between  the  parties, 
approved  of  by  the  Master,  and  confirmed  by  the 
Court,   has   determined   all    questions  between   them. 

The 

(a)  See  Jonet  v.  Mackiwain,  1  Hums.  225. 


S63 


1843. 


Bbnnktt 

V, 

Merriman. 
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1843. 


Bennett 
Merriman. 


The  order  made  thereon  binds  even  the  infants.    Tb^ 
original  and  supplemental  bill  prayed  that  the  right 
and  interests  of  all  parties  might  be  ascertained;  if  th» 
suits   had   proceeded,    their   rights   would   have  beer 
determined,  but  they  were  disposed   of  by  the  co 
promise. 


Secondly,  by  the  terms  of  the  will,  the  representati^ 
of  K.  M.  Bainett  is  entitled  to  share  in  the  fund. 


The  gift  is  to   the  children  of  the  children,  un 
fected  by  any  such  condition  as  that  of  surviving 
widow,  the  Court  has  no  authority  to  introduce  sue 


a  contingency.     If  there  had  been  a  direct  gift,  it  ecu 
not  be. contended  that  it  was  not  vested,  and  there  beirr 
a  mere  direction  to  transfer  makes  no  difference ;  it  is 
mere  modification  of  the  same  sort  of  gift.     The  iss 
would  mean  the  issue  living  at  the  death  of  the  pare 
and  not  of  the  tenant  for  life ;  and  if  the  construction 
the  other  side  be  adopted,  the  words  *'  if  dead,  leavi 
lawful  issue,"  must  be  rejected.   The  testator's  daugh 
Kezia  died,  leaving  issue,  and  the  only  condiUon 
performed.     The  language  which  requires  the  legatee 
be  alive  at  the  death  of  the  tenant  for  life,  applies  on 
to  the  children  of  the  testator. 


Mr.  P.  Leig^h  ^^  reply*     It  was  never  referred  to 
Master  to  approve  of  a  contingent  gift  being  convert 
into  an  absolute  interest. 


Gray  v.  Garman  (a),  Pinbury  v.  Elkin  (i),  Barnes 
Allen  (c),  Stanley  v.  Wise  (rf),  Tytherleigh  v.  Harbin  (( 

Christoph 


{a)  2  Harcy  269. 
{h)  1  P,  Wms.  563, 
Cc)  1  Bro.  C.  C,  181.;  and  3 
Vet*  208.  n. 


((/)  1  Colt,  432- 
(tf)  6  Sim.  329. 


CASES  IN  CHANCERY. 


365 


Christapherson  v.   Naylor  {a\   Butter   v.  Ommaney  (i),        1843, 
f9^ugh  V.  Waugh  {c\  Peel  v.  Catlow  {d)  were  cited.  -r^^^^^ 


The  Master  of  the  Rolls. 

In  the  first  place,  it  does  not  appear  to  me,  that  the 
orders  which  were  made  for  the  purpose  of  compromis- 
ing the  former  suit,  do  determine  this  question  in  any 
'way  Mrhatever.  The  Court  sanctioned  a  compromise, 
and  JCezia  May  Bennett  was  to  be  considered  entitled 
to  one  third  part  of  the  estate  in  the  stead  of  her  late 
mother  deceased.  Was  she  to  be  entitled  to  it  abso- 
lutely, by  arrangement  between  the  parties,  and  inde- 
pendently of  the  will,  or  as  a  legatee  under  and  accord- 
ing to  the  terms  of  the  will  ? 


V. 

Mebriman. 


If  this  question  had  been  raised  at  the  time,  and 
^pon  consideration  of  the  matter,  and  on  lookjng  at  the 
^^'^^ster's  report,  the  Court  had  determined  that  she  was 
absolutely  entitled,  the  fund  would,  without  doubt,  have 
"®^n  placed  to  her  account  absolutely.  If,  on  the  other 
nand,  the  Court  had  determined  that  it  was  contingent 
^Pon  her  living  at  the  death  of  the  tenant  for  life, 
^en  it  would  have  been  carried  to  her  contingent  ac- 
•  ^Uni.     I  therefore  consider  this  question  to  be  open. 

•^    do  not  delay  putting  a  construction  on  this  will, 

^^    I    think  I  could  not  acquire  greater  certainty  by 

*^^her  consideration.      There   is,   I   think,  great  in- 

^^Uracy  and    uncertainty   in    the  expressions.  .  The 

^^^tor,  speaking  of  the  residue  which  he  had  given  to 

^  trustees,  says  this,  "  upon  trust  to  pay,  assign, 
^^Hsfer,"  &c.  "  the  residue  unto  and  amongst  all  and 
^v^^^y  jj^y  jj^jj  children  who  shall  be  then  living."   That 


is 


(fl)  1  Mer,  320. 
\h)  4  Rmt.  70. 

Vol.  VI. 


(c)  2  iM>/.  4- JT.  41. 

(rf)  9  Siw,  372. 


Bh 


see 
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is  simple  enough ;  but  then  he  proceeds  **  or  if  dead, 
*  leaving/  or  *  having '  lawful  issue^  in  equal  shares  and 
proportions,  if  more  than  one,  and  if  but  one,  then  to 
such  only  child." 

This  clause,  by  itself,  is  ambiguous;  but  the  next 
clause  shews  clearly  that  he  meant  the  issue  to  take, 
for  he  says  **  the  issue  of  any  of  my  said  children  to 
take  only  the  share  their  father  or  mother  would  bav& 
been  entitled  to."     So  it  is  clear  he  intended  the  issa 
were  Jto  take  under  the  former  clause ;  he  assumes  thai 
as  appears  from  that  which  follows  immediately  afte 
wards. 


Then  "what  issue  were  to  take  ?  Clearly  the  issue 
any  child  of  his  own  who  might  be  dead  at  the  time 
the  death  of  the  tenant  for  life.     And  then  comes  iirme 
question,  whether  the  issue  of  any  daughter  living  M 
the  time  of  her  death,  but  who  afterwards  died  in  the 
lifetime  of  the  tenant  for  life,  could  take.     That  is  the 
question  raised  on  the  present  occasion. 

Now  with  regard  to  the  general  rule  as  to  gifts  in 
remainder,  there  is  no  doubt.     The  question  is,  whether 
the  peculiar  worcjing  of  this  will  does  not  lead  to  a 
different  construction.     I  conceive  that  the  expression 
in  the  first  part,  construed  by  the  last,  implies  a  gift  to 
the  children  who  should  be  living  at  the  time  of  the 
death   of  the  tenant  for  life,  and  to  the  issue  of  any 
child  who  may  have  previously  died,  such  issue  being 
living  at  the  death  of  the  tenant  for  life.     I  think  so,  be- 
cause the  words  which  follow  shew  that  he  clearly  in- 
tended the  issue  to  take  by  substitution,  for  <*  the  issue 
of  any  of  his  said  children  are  to  take  only  the  share 
their  father  or  mother  would  have  been  entitled  to." 


The 
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The  gift  also  is  to  be  by  a  transfer  or  payment,  and 
not  in  any  other  way ;  the  transfer  or  payment  is  *^  to 
be  made  to  those  children  of  the  testator  who  might  be 
then  living,'*  namely,  at  the  time  of  the  death  of  the 
widow.  The  issue  of  any  daughter  who  might  have 
previously  died,  is  to  take,  by  way  of  substitution,  **  the 
share  the  mother  would  have  been  entided  to." 
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The  words  ^^  transfer  and  pay "  constitute  the  gift 
both  to  the  children  living  at  the  time  of  the  testator's 
death,  and  to  the  issue.  And  I  do  not  think  it  un- 
^worthy  of  consideration  here,  that  if  you  construe  it  in 
any  other  way,  you  apply  the  same  words  in  one  case  to 
the  class  of  children  living  at  the  death  of  the  tenant  for 
life,  and  in  the  other  case,  to  the  issue  not  only  who 
were  then  living,  but  who  had  previously  died. 

The  case  is  attended  with  considerable  doubt  and 
diflBculty;  but,  on  the  whole,  it  appears  to  me,  upon 
upon  the  construction  of  the  words  of  this  will,  that 
the  gift  was  intended  to  be  for  the  benefit  of  those  per- 
sons only  who  were  living  at  the  death  of  the  tenant 
for  life,  and  the  whole  issue  of  one  of  the  children  of 
the  testator  having  died  in  the  lifetime  of  the  tenant 
for  life,  I  think  that  the  other  children  are  entitled. 
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Jvly  28,  S9. 


HEARN  i;.  WAY. 


The  Plaintiff 
upon  filing  a 
demurrer 
¥Prote  to  say 
he  submitted 
thereto,  and 
would  obtain 
an  order  to 
amend.-  More 
than  two 
months  after- 
wards, he  ob- 
tained an 
order,  as  of 
course,  to 
amend,  it  was 
discharged  for 
irrcigularity. 

Practice  as 
to  filing,  en- 
tering, setting 
down,  and 
submitting  to 
a  demurrer. 


rvm  the  7th  of  March  184S,  the  Defendant  fil 
^■^  a  demurrer  to  the  Plaintiff's  bill,  and  gave  noti 
thereof  to  the  Plaintiff's  solicitors  on  the  same  day. 


On  the  11th  o(  Marck^  the  Plaintiff's  solicitors  wrot» 
to  the  Defendant's  solicitor,  stating  that  they  were  i 
structed  to  submit  to  the  demurrer,  and  that  an  orde 
to  amend  would  be  obtained  forthwith. 

The  demurrer  was  neither  entered  by  the  Defendant 
nor  set  down  by  the  Plaintiff.      The  Plaintiff  took  p 
ceedings  to  obtain  administration  to  the  parties,  wb 
absence  was  the  cause  of  the  demurrer,  which  he  e 
fected  on  the  4th  of  May^  and  on  the  12th  of  May, 
obtained  an  order  of  course  to  amend  the  bill,  on  pa; 
ment  of  205.  costs.      The  order  was  in  the   comm 
form,  and  contained  no  statement  of  the  special  fac 
which  had  occurred  in  the  suit. 


It  was  now  moved  to  discharge  this  order  for  irregi 
larity,  with  costs. 

Mr.  Pemberton  Leigh  for  the  motion. 
Mr.  WtUcock  contra. 


Bullock  V.  Edington  (a),  Nicholson  v.  Peile  (i), 
ton  V.  Richmond  {c)^  Jordan  v.  Sawkins.  (d) 


a)  1  Sim.  481. 

b)  2  Beavan,  497. 


(c)  4  Beavan^  397. 
(rf)  3  B.  C,  C.  372. 
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And  within  eight  days  after  the  filing,  he  is  to  enter 
the  demurrer  with  the  Registrar.  Neglecting  to  do 
so,  the  demurrer  will  be  overruled,  or  deemed  to  be 
abandoned.  (&) 

After  the  demurrer  has  been  entered,  either  party 
may  set  it  down  ft>r  argument. 

Upon  the  demurrer  being  filed,  the  34th  Order  of 
August  1841  (c)  declares,  that  it  shall  be  held  sufficient, 
unless  the  Plaintiff  shall,  within  twelve  days  ft*om  the 
expiration  of  the  time  allowed  to  the  Defendant  for 
filing  such  demurrer,  cause  the  same  to  be  set  down  for 
argument. 

Before  the  demurrer  is  set  down,  the  Plaintiff  may 
obtain  an  order,  as  of  course,  to  amend  the  bill,  on  pay- 
ment of  205.  costs,  {i) 

If  the  demurrer  has  been  set  down,  the  Plaintiff 
submitting  thereto,  is  not  to  amend  without  the  pay- 
ment of  additional  cost  {e) 

On  the  12th  of  March  before  the  notice  was  given,  it 

was  the  duty  of  the  Defendant  to  enter  and  set  down 

the  demurrer,  and  the  Plaintiff  was  at  liberty  to  amend 

on  payment  of  205.  costs. 

The 

(a)  Or(/.  Con.  SI  6.  wallBaUwapCompanyf^  Beavan, 

iff)  Beamed  Orders,  SS7.;  and  255. 

see  DalioH  \,  Hayter,  pott,  {e)   Anon,   9    Ves.  221.    3 2d 

(c)  Ord.  Can.  174,  Order  of  April  IS9B.   Ord.  Can. 

(d)  WarbuHon  v.  The  Blacks  17. 

Bb  3 


The  Defendant  having  filed  a  demurrer,  is  to  give 
notice  to  the  Plaintiff  of  his  having  done  so.  (a)  ^^^ 


July  29. 
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1848.  The  Plaintiif  did  not  then  amend,  and  he  pat  a  stop  t«» 

any  further  step  on  the  part  of  the  Defendant,  by  giving^ 
notice  that  he  submitted  to  the  demurrer,  and  intend 
to  amend. 


I  am  of  opinion,  that  the  Plaintiff's  notice  reliev 
the  Defendant  from  the  duty  of  entering  the  demn 
and  that  after  it,  the  Plaintiff  would  have  had  reason 
complain,  if  the  Defendant,  instead  of  trusting  to  thi 
notice,  had  proceeded  to  enter  and  set  down  the  d 
murrer. 


The  Defendant  had  reason  to  complain  that  tbi 
Plaintiff  did  not  amend  his  bill,  till  more  than  twi 
months  after  his  notice. 


And  I  am  of  opinion,  that  if  the  Plaintiff  had  stat 
on  his  petition  for  leave  to  amend,  the  time  which  ha»^^K-<] 
elapsed  since  the  demurrer  was  filed,  or  that  he  ha^^m^^l 
given   notice  two   months   before,   that  he  submitte?s^^sr<I 
to  the  demurrer  and   intended  to   amend,   the  ord( 
ought  not  to  have  been  granted,  as  of  course. 
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STOCKEN  V.  DAWSON.  Mas^  s.  8. 

JS  case  came  before  the  Court  upon  exceptions,  A  sunrivin^ 

dr     r    ^1        J.        .  partner  bemff 

for  further  directions.  5,e  executor 

of  his  deceased 

partner,  is  not 

facts,  so   far   as  relates  to   the  point  intended  entitled  to  an 

to  V>«    a-eported,  are  sufficiently  stated  in  the  judgment  ^'"''^^^^^^^^'^ 

^^  tn^     Court.  the  business 

after  his 
partner's  de- 
'.  Pemberton  Leigk,   Mr.  Turner^    Mr.  Wood^   Mr.  cease,  for  the 

'^9^€i^9-si€jfj  Mr.  Goodeve,  Mr.  Gordon,  and  Mr.  Prender^  estate;  ^or  \% 

gase^    for  the  several  parties.  an  executor 

*■  and  legatee  of 

such  surviving 

^^^^dderbum  v.    Wedderburn  (a\   and  Brawn  v.  Dt  P"^"^'- 

Tq^^^  (4),  were  cited. 


-'"^e  Master  of  the  Rolls.  /m/^5i. 

-•-•^  and  before  the  month  of  May  1820,  John  Slocketi 
^     William  Stocken  carried  on  the  business  of  brewers, 
F^^rtnership  together.     John  Stocken,  being  entitled 
^^    ^CDme  real  estate,  and  also  to  some  personal  estate, 
*^ies  that  which  was  employed  in  the  brewery,  died 
.         ^lie  31st  day  of  May  1820,  having  made  a  will, 
,      ^^^  the  6th  oi  Jidy  1818,  whereby,  after  devising  as 
p     ^*^in  mentioned  to  his  son  James  Julius  Stocken  (the 
-        ^^tifT),    and   his    daughter   Maria   Mattam  (a  De- 
1       ^^^nt),  and   reciting,   that  he  was  jointly  with   his 
,    ^^er  WiUiam  Stocken  possessed  of  or  entitled  to  cer- 
^    property,  including  the  brewhouse,  garden,  cooper- 
age, 

(a)  S  Keen^  7S2.  {b)  Jacob,  S84. 
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age,  maltlofts,  and  appurtenances  then  used  and  occup 
by  himself  and  his  said  brother,  he  devised  his  u 
vided  moiety  thereof  to  William  Stocken,  Thomas  Ctrw^lr 
ton  and  Benjamin  Dawson,  in  trust  to  receive  the 
and  apply  the  same  towards  the  support  of  his  son 
daughter  during  their  minorities;  and  when  the 
of  them  come  of  age,  he  devised  the  same  to  thenm 
equal  shares.     He  directed,  that   within  a  reasona. 
time  after  his  death,  his  share  in  the  brewery  and 
good-will  thereof,  and  the  stock  and  things  used  ther 
should  be  valued  and  ascertained,  and  should  be  offez*^^ 
for  sale  to  his  brother  William,  on  fair  and  reasonable 
terms.      And  that  he,  if  he  should  consent  to  purcliA^ 
the  same,  should  be  put  in  possession  thereof,  on    Iii^ 
paying  or  giving  security  to  the  testator's  executors  ft>r 
payment  of  the  value,  at  such  reasonable  times  as  tbej^ 
should  think  proper ;  and  that  the  monies  arising  there- 
from, and  from  the  joint  debts  due  to  the  brewery  p»rt* 
nership,  when  got  in,  should  fall  into  the  residue  of  b*^ 
personal  estate.     And  he  directed,  that  if  his  brother 
William  should   take  his  moiety  of  the  brewery,  stock 
and  appurtenances,  he  should  have  the  option  of  pur- 
chasing any  part  of  the  testator's  moiety  of  the  copy* 
hold  premises  in  the  will  mentioned ;  but  if  his  s^*" 
brother  should  decline  to  take  and  purchase  his  moiety 
in  the  brewery  8cc.,  he  directed  that  it  should  contin**^ 
and  be  carried  on  in  the  same  manner  in  which  it  tli^^ 
was,  for  the  better  maintenance  and  support  of  his  v%^i*^ 
and  children.     And  he  gave  the  residue  of  his  esti*^^ 
equally  between  his  children  on  their  attaining  twenty^ 
one    years    of    age ;    and    appointed    William   Stock^^^ 
Thomas  Carlton  and  Benjamin  Dawson,  executors  of  h'^ 
will,  and  trustees  for  the  purposes  thereof. 


d 


In  the  month  of  October  1820,  the  will  and  a  codicil 
thereto  were  proved  by  William  Stocken  and  Benjamiff 

Dawson. 


Dawson. 
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Z^armson.     In  the  preceding  months  of  Jtme  and  August^        1848. 
I    valuation  of  the  brewery  and  part  of  the  property  con-     ^^^^^"^ 
therewith  was  made,  with  a  view  to  the  purchase      _   «. 
by  William  Siocken  ;  and  the  rest  of  the  property 
ir^ected  with  the  brewery  being  afterwards  valued  in 
le'^^'^nafy  1822,  the  whole  was  stated  to  amount  to  the 
iWKM.    of  6429/1  175.,  from  which  being  deducted  the  debts 
e  concern  and  other  sums,  the  testator's  moiety  of 
x^mainder  was  stated  to  be  2413/.  45.  9^^. 


e  business  was,  after  the  death  of  John  Stocken, 

■*ied  on  by  WiUiam  Slacken^  up  to  the  time  of  his  own 

h.    He  appears  to  have  considered  himself  absolute 

er  of  the  business  and  property,  under  the  leave  to 

''■"^jhase  given  by  the  will   and   upon  the   valuations 

^  £  ^h  had  been  made.     He  died  on  the  28d  day  of 

^^^^^Tftwy,  1824,  having  first  made  a  will,  dated  the  1st 

-^fooember  1828,  whereby  he  gave  to  his  son,  the  De^ 

•*^^ant  Oliver  Thomas  Joseph  Siocken^  all  his  interest 

^^e  brewery  and  in  the  freehold,  copyhold,  and  lease- 

^^Xd  premises  in  which  the  same  was  carried  on,  and 

hereby  he  appointed   Oliver  Thomas  Joseph  Stockeuy 

^^Tnes  King  and  Benjamin  Dawson  executors  thereof. 

The  executors  of  William  Stocken  having  proved  his 
^U,  they,  or  Oliver  Thomas  Joseph  Stocken  with  their  as- 
sent, took  possession  of  the  brewery,  and  he,  conceiving 
himself  to  be  owner  under  his  father's  will,  carried  on  the 
business  thereof  as  he  thought  for  his  own  benefit 

It  was  alleged  on  the  part  of  the  Plaintiff  during  his 
minority,  that  either  no  such  valuations  as  were  stated  to 
have  been  made  by  William  Stocken  had  in  fact  been 
made,  or  that  if  made,  the  same  were  inaccurate  and  im- 
proper ;  and  on  the  18th  of  January  1827,  the  bill  was 
filed  by  the  Plaintiff  then  an  infant,  by  his  next  friend, 

against 
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against  Benjamin  Dawson,  the    surviving  executor    of 

John  Stocken,  and  one  of  the  executors  of  William  StocXr^^^ 

Oliver  Thomas  Joseph  Stocken  and  James  King^  the  ^ivo 

other  executors  of  William  Stocken,  and  Peter  MaUixwwm^ 

and   Maria  his  wife,   who  was  one  of  the  residusurj 

legatees  of  John  Stocken :  and  the  bill,  alleging  th^il 

William  Stocken  had    not   become  the  owner  of   tbc 

brewery  and  property  connected  therewith,  prayed  iFmc 

usual  accounts  of  the  personal  and  real  estates  of  Je^'m 

Stocken,  and  also  an  account  of  the  profits  of  the  brewer*^ 

which  accrued  from  the  death  of  John  Stocketi  to  tt:^< 

death  of  William,  and  what  was  due  from  Damson  btm  d 

the  executors  of  William  in  respect  thereof.     The  b2.ll 

also  prayed  an  account  of  the  debts,  funeral  and  tegtW" 

mentary  expenses  and  legacies   of  John  Stocken^    attm^A 

that  the  clear  residue  of  his  estate  might  be  ascertain^^cj, 

and  the  Plaintiff's  interest  therein  secured  for  his  bene^S^t, 

and  that  the  trade  and  business  and  the  goodwill  ther^^^ 

might  be  sold,  and  one  moiety  thereof  secured  for   ll^c 

Plaintiff,  and  for  a  receiver. 


The  cause  came  on  to  be  heard  in  the  month  of 
vembcr  1830,  and  by  the  decree  then  made,  after 
ferring  it  to  the  Master  to  take  the  usual  accounts  <>^ 
the  real  and  personal  estates  of  John  Stocken,  it  was  dc' 
clared,  that  the  interest  of  John  Stocken  in  the  brewery 
was  not  affected  by  the  valuation  and  purchase  in  the 
pleadings  mentioned.    And  it  was  referred  to  the  Master 
to  take  an  account  of  the  profits  of  the  brewery,  which 
accrued  due  since  the  dea\h  of  John  Stocken  up  to  the 
death  of  William  Stocken,  and  of  the  profits  accruing 
therefrom  from  the  time  of  the  death  of  William  Stocken^ 
come  to  the  hands  of  Benjamin  Da'mson  and  William 
Stockcn'm  his  lifetime,  or  either  of  them,  or  to  the  hands 
of  Benjamin  Dawson,  Oliver  Thomas  Joseph  Stocken  and 
James  King  since  the   death  of   William  Stocken;  and 

the 
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le  Master,  in  taking  the  accounts,  was  to  make  unto        184S. 

e  parties  all  just  allowances.  ^^^^^^""^ 

■  ''  Stockbn 

V. 

The  cause  was  reheard  before  the  Lords  Commis-      -Dawson. 
'iiers  on  the  24th  of  August  1885,  and  an  error  wa9 
rrected,  but  in  substance  the  decree  was  confirmed. 


le  Plaintiff's  second  exception  complains  of  the  al- 
^^nce  of  two  sums  of  100/.  2s.  9d.  and  of  15/.  15s.  for 
^icnent  made  in  respect  of  valuations  of  the  partner- 
E^  property  made  in  the  months  of  April  and  June 
^S;  and  as  it  appears  to  me  that  these  valuations  were 
d«  with  a  view  to  the  purchase  of  the  partnership 
by  William  Stocken^  which  purchase  has  been  set 
I  think  that  the  expense  of  the  valuation  should 
^  be  charged  against  the  estate  of  John  Stacketh  and 
^sequently  that  the  Plaintiff's  second  exception  should 
-  allowed. 

The  fourth  exception  must,  I  think,  also  be  allowed,  as 
t  does  not  appear  that  the  valuation  therein  mentioned 
lod  charged  for  was  an  expence  properly  incurred  in 
Carrying  on  the  brewery  business.  If  it  had  appeared, 
IS  was  suggested,  that  any  of  the  valuations  mentioned 
n  the  second  and  fourth  exceptions  had  been  made 
inder  the  directions  of  Wiliiam  Stocken  in  the  proper 
lischarge  of  his  duty  as  executor  of  John^  the  expense 
»aght  to  have  been  allowed. 

The  eleventh  and  twelfth  raise,  and  depend  upon,  the 
[oestion  whether  William  and  Oliver  were  entitled  to 
llowances  for  their  trouble  in  carrying  on  the  business. 

As  to  the  allowance,  John  and  William  Stocken  were 
partners  in  trade,  carrying  on  business,  in  which  they 
rere  equally  interested,  without  articles.   William  Stocken 

survivetl, 
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survived,  and  carried  on  the  trade.     The  will  of  Mm 
Stocken  enabled  him  to  purchase   Johrfs  share  of  the 
business,  and  he  intended  to  do  so,  but  the  decree  de- 
clares, that  the  interest  of  John  is  not  affected  by  the 
valuation  and  purchase  of  William^  so  that  we  must  see 
what  was  to  be  done  in  the  absence  of  a  purchase  by  WH" 
liam^  and  the  will  of  John  directs  that  if  WitUam  decUncs 
to  purchase,  the  brewery  shall  continue  and  be  carried 
on  in  the  same  manner  it  then  was,  for  the  better  main- 
tenance and  support  of  the  testator's  wife  and  cbildreD. 
This  case  appears  to   me   to  fall  directly   under  the 
authority  of  Burden  v.  Burden  (a)\  and  I  am  therefore  of 
opinion,  that  WilUam  Stocken  was  not  entitled  to  the  al- 
lowance claimed  for  his  trouble ;  and  I  think  that  Oliver 
who  succeeded  to  the  management  of  the  business,  as 
the  legatee   and  an  executor    of  WilUam,    can  be  in 
no  better  situation,  and  I  therefore  disallow  these  ex- 
ceptions. 

(fl)  1  Vet.Sf  B.  170. 


jIfflrcA  24, 25.  SPALDING  V.  RUDING. 

Juiy  8. 

In  equity,  a       ^T^HE  Plaintiffs  were  merchants  residing  at  Siralsund; 

transferor         A    ^^    ^i^^    j^^f^    ^f    jj^^y    jg^j     ^hej^     agent    Mr. 
goods  for  j7  »  -T» 

valuable  con-    Schleicher^    on    their    behalf,  sold    to   James    Williams 

a  coi^iff^^        Thomas  a  quantity  of  wheat,  at  35s.  per  quarter  free  on 

for  a  limited 
purpose,  does 
not  destroy 
the  consignor's 
right  of  stop- 
page in  trantUuy  ultra  the  particular  lien  of  the  transferee. 

A,  consigned  goods  of  the  value  of  1800/.  to  J?.,  who  transferred  tlie  bill  of  lading 
to  C  to  secure  lOOO/.  B,  having  become  bankrupt,  C,  as  ^.'s  factor,  claimed,  as 
against  A.'s  title  to  stop  tit  transiiuy  a  right  to  retain  the  whole  in  satisfaction  of  a 
general  balance  due  to  him  from  B.  Held,  first,  that  he  was  not  entitled  beyond  the 
1000/.;  and,  secondly,  that  A,h  remedy  against  C.  for  the  surplus,  was  in  equity. 


board,  the  shipment  to  be  made  forthwith   to  London^ 
at  the  current  rate  of  freight,  and  the  amount  to  be 

drawn 
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drawn  for  on  Thomas  at  three  months'  date,  payable  in  1848. 

Londoru  on  handinir  invoice  and  bill  of  lading.  ^^^^"^ 

^                     ®                                             ^  Spalding 


The  Plaintiffs  accordingly,  on  the  1st  of  June  1841, 
shipped  at  Strahund^  by  the  ship  Ceres  714  quarters  of 
wheat ;  a  bill  of  lading  was  signed  by  Zillmer  the 
master  of  the  ship  in  the  usual  form,  and  the  Plaintiff's, 
having  made  out  and  signed  an  invoice  of  the  wheat, 
sent  the  same  with  the  bill  of  lading  to  'nomas,  and,  at 
the  same  time,  drew  upon  him  three  bills  for  the  amount 
in  the  whole  of  1264/.  2s.;  and  by  letter  requested 
Thomas  to  protect  those  bills. 

Thomas  received  the  bill  of  lading  and  invoice  on  the 
8th  oijune  1841,  and  he  thereupon  requested  Ruding 
to  accept  for  him  a  bill  of  exchange  for  1000/.,  payable 
at  three  months  ader  date,  which  Ruding  agreed  to  do, 
on  receiving  from  Thomas  a  memorandum  or  letter 
signed  by  Thomas  to  this  effect :  — 

<<  London,  9th  June  1841. 

^*  Messrs.  J.  C.  Ruding  and  Son. 

"  Gentlemen, 
*^  In  consideration  of  your  having  this  day  accepted  my 
draft  on  you  at  three  months'  date  for  1000/.  on  a  cargo 
of  wheat(viz.  3825  scheffels),  from  Stralsund  per  the  Ceres, 
J.  H.  Zillmer,  of  which  I  huve  handed  you  the  policy  of 
insurance  for  1600/.  and  a  bill  of  lading,  I  authorise 
you  to  dispose  of  the  same  on  my  account,  subject  to 
your  usual  commission  and  charges,  before  such  bill 
becomes  due ;  or,  I  undertake  to  provide  you  with  cash 
to  the  amount  of  your  advance,  should  I  wish  you 
to  hold  it  beyond  that  time. 

"  James  W.  ThomasJ* 

On  the  1st  of  July  1841,  the  ship  Ceres,  with  the 
wheat  on  board,  arrived  in  the  port  of  London.     About 

this 


V. 

Ruding. 


RUDING. 
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1848.        this  time,  Mr.  Thomas  stopped  payment.     Qp  the  2d 
g^^^^^     Jtdy^  Schleicher  the  agent  of  the  Plaintiflb,  gave  a 
V.  notice,  and  on  the  dd  otJuly^  a  written  notice  to  ZfSi 

the  master  of  the  Ceres,  not  to  part  with  the  whes. 
without  the  orders  of  the  Plaintiffs.     On  the  5th  of  Jm^^i 
a  fiat  of  bankruptcy  was  issued  against  Thomas,  and  o 
the  same  day  Schleicher  again  gave  notice  to  the  master 
not  to  part  with  the  wheat,  but  being  then 
that  the  bill  of  lading  had  been  indorsed  and  delivi 
to  Ruding  as  a  security  for  monies  lent,  he  permii 
the  wheat  to  be  delivered  to  Ruding,  but  on  the 
day  gave  him  notice,  that  the  Piaintifis  claimed  to 
entitled  to  the  wheat  and  the  proceeds  thereof  and  dL 
not,  by  removing  the  stop  placed  upon  the  deliveiy 
Ruding,  abandon  their  claim,  and  that  in  case  Rudi\ 


should  be  entitled  by  law  to  any  part  of  such  proceed 
the  Plaintiffs  claimed  the  balance  which  should 


after  satisfying  such  claim,  if  any,  as  Ruding  might 
law  have. 


Ruding  claimed  to  be  entitled  to  apply  the  pn 
of  the  wheat,  not  only  in  payment  of  the  1000/.  bi  -^  -■ 
which  he  had  accepted,  and  the  freight  and  oth^s^-^^ 
charges  of  the  shipment,  but  also  in  satisfaction  of  ti^ 
balance  of  a  general  account  which  he  alleged  to 
subsisting  between  himself  and  Thomas.  Under  the^^ 
circumstances,  the  Plaintiffs  offered  to  pay  him  1200^ 
in  satisfaction  of  his  acceptance,  and  the  charges  on  tb^ 
wheat,  and  requested  to  have  the  wheat  thereupon  de- 
livered to  them.  This  was  on  the  23d  of  July.  Mr. 
Ruding  refused  to  accept  the  money  offered  to  bini? 
or  to  deliver  up  the  wheat,  and  he  afterwards,  on 
the  21st  of  August  1841,  sold  it  for  1822/.,  which  be 
retained  to  his  own  use.  Having  subsequently,  i° 
December  IS^l,  declined  to  acknowledge  that  the  Plain- 
tiffs had  any  claim  whatever,  this  bill  was  filed  on  the 
31st  of  December  1841. 

The 


J 
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The  bill  prayed,  that  an  account  might  be  taken  of 
he  monies  which  had  come  to  the  hands  of  the  De- 
fendant Rudingf  in  respect  of  the  wheat,  and  also  of 
the  monies  due  to  the  same  Defendant  on  the  security 
»r  the  bill  of  lading.  That  the  Defendant  might  be 
iDowed  such  last  mentioned  monies,  and  might  pay  to 
the  Plainti£&  the  balance  of  the  monies  arising  from  the 
irheat. 


184S. 


Spalding 

V, 
RUDINO. 


Mn  Pemberton  Leigh  and  Mr.  Wood,  for  the  Plainti£b. 

Mr.  6.  Turner  and  Mr.  Fisher,   for  the  Defendant 
Euding. 

Mr.  Bichner,  for  the  assignees  of  TTiomas. 

In  re  fVestzinthus  {a).  Cox  v.  Prentice  (J),  Lickbarrow 
V.  Mason  (c),  Patten  v.  Thompson  {d),  Jones  v.  Jones  (e). 
Ex  parte  Deeze  (g\  Young  v.  The  Bank  of  Bengal  (A), 
Ex  parte  Ockenden  (i),  Dixon  v.  Yates  (k),  Oppenheim  v. 
RusseU  (/),  Snee  v.  Prescot  (iw),  Wiseman  v.  Vande- 
putt  (n),  Houghton  v.  Matthews  (o),  Goodhart  v.  Lotwe  (p). 
Ex  parte  Gwyfme  (q),  Hodgson  v.  Loy  (r),  Weldon  v. 
Gould  (5),  Hewason  v.  Guthrie  (t),  Phillips  v.  Huth  (m), 
Drifikwater  v.  Goodwin  (x).  Walker  v.  Birch  (y),  Worrall 
▼.  Johmon  (z),  were  cited. 


The 


(a)  sB.4rAd.en. 
ib)  5M.4r  Sel,  344. 

ie)  4  B.  P.  C.  57. ;  2  Term 
JL  63. ;  and  6  East,  20.  note  (a). 
id)  5M.4r  SeLsSO. 
ie)  sMee.4r  H^.431. 
(g)  lAik,228. 

(A)  I  Moore,  Pr.C,  Cases,l50, 
(1)  1  Atk,  255. 
ik)  SB.  4r  Ad. 513. 
il)  3B.4r  P.  42. 
(m)  I  Atk.  245. 


(fi)  8  FtfTJi.  205. 

(0)  3B.^P.  485. 
(p)  27.  i  FT.  549. 
(9)   12  r«.379. 
(r)  7  7\  /?.  440. 

(1)  3  Etp.  268. 
(/)  3  Scott,  509. 

(l«)  6  3/tftf.  4-  fT.  572. 
(jr)  Cou^p^,  251. 
(^)  6  TVrm  -R«y?.  258. 
(z)  iJac.Sf  fr.214. 
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1843.  The  Master  of  the  Rolls. 

Spalding  I  apprehend  it  to  be  clear,  that  the  indorsement 

RuDiNo.      delivery  of  the  bill  of  lading  by  Thomas  the  consig'13 
July  8.        to  Rudingj  for  valuable  consideration,  gave  to  Sutt^^mg 
the  legal  right  to  the  delivery  and  possession  of  cbe 
goods.     That  right  is  not  disputed  by  this  bill,  but  Che 
Plaintiffs  insist,  that  under  the  contract  subsisting   be- 
tween Thomas  and  Rtiding^  the  right  to  the  possession 
of  the  goods  was  vested  in  Buding^  only  as  a  securicj 
for  the  repayment  to  him  of  his  advance  and  char^^^ 
and  that  subject  to  that  security,  the  Plaintiffs,  in  time 
consideration  of  a  court  of  equity,  retained  their  right   Co 
a  stoppage  in  transitu  against  the  assignee  or  indors^^ 
of  the   bill    of  lading ;  it  appears   that  in  the   case     o^ 
Westzinthus  (a)  the  Court  of  Queen's  Bench  held,  tb^* 
in  such  a  case,  a  court  of  equity  would  hold  sucb       ^ 
^  transfer  to  be  a  pledge  or  mortgage  only,  and  that 

attempt  to  stop  in  transitu  gave  a  right  to  the  goods^ 
equity,  subject  only  to  the  lien  for  the  advance. 

The  propriety  of  that  opinion  was  questioned,  but, 
it  appears  to  me,  without  sufficient  reason.     As  agai 
Thomas^  I  think  that  the  Plaintiffs  had  a  right  to  st 
the  goods  in  transitu ;  and,  although  the  legal  right 
the  goods  was  transferred  with  the  bill  of  lading,  yet 
think,  that  in  equity,  the  transfer  took  effect  only  to 
extent  of  the  consideration  paid  by  the  transferee,  le 
ing  in  the  Plaintiffs  an  equitable  interest  in  the  surpl^- 
value. 


t 


In  the  argument  for  the  Defendants  it  was   urg^^ 
that  they,  in  the  character  of  factors  for  Thomas^  b^^ 
an  interest  of  their  own  to  retain  the  surplus  value    *^^ 

satisfacti^^^ 

(a)  5  B.^  Adol.Siy. 


CASES  IN  CHANCERY. 

satisfaction  of  a  balance  due  to  them  from  Thomas;  and, 
secondly,  that  any  interest  of  the  Piaintiifs,  though  of 
an  equitable  nature,  might  be  made  available  in  an 
action  to  be  brought  by  them  against  the  Defendants 
in  this  cause;  but  the  goods  came  to  the  hands  of 
Ruding  under  a  special  contract,  interfering  with  any 
general  right  which  he  might  have  as  factor ;  and,  even 
if  the  Defendants  were  entitled  to  be  considered  as 
factors  of  Thomas^  having  a  balance  due  to  them,  it 
does  not  appear  to  me,  that,  as  against  the  Plaintiffs  the 
owners  and  shippers  of  the  goods  entitled  to  stop  in 
transitu^  they  could,  by  virtue  of  the  bill  of  lading,  have 
a  right  to  retain  more  than  the  consideration  they  paid 
for  the  advantage  which  the  bill  of  lading  gave  them ; 
and  as  to  the  action,  the  legal  right  to  the  goods  being 
clearly  in  the  Defendants,  it  does  not  appear  to  me  that 
the  Plaintiffs  could  have  obtained,  at  law,  that  relief 
which  I  think  them  entitled  to  here. 
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I  am  therefore  of  opinion  that  the  Plaintiffs  are  en- 
titled to  the  decree  which  is  asked  by  the  bill,  and  that 
an  account  must  be  taken  of  the  monies  received  by  the 
Defendants  in  respect  of  the  wheat  in  question,  and  of 
the  monies  due  to  the  Defendants  on  the  security  of 
the  bill  of  lading,  and  that  the  balance  may  be  ascer- 
tained and  paid  to  the  Plaintiffs  by  the  Defendants. 


Vol.  VI. 


Cc 
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May  3.      The  ATTORNEY-GENERAL  v.  The  DRAPER 

Company. 

{HowelFs  Charity.) 

A  bequest  was  npHIS  was   an   information   filed   by  the   Attorney- 
corporation,  General,  on  the  certificate  of  the  Charity  Coin- 
(T^^t^Th        inission,  under  the  following  circumstances:  — 
whole  im- 

t^jSiityr  The  testator,  Thomas  H(meU,  being  resident  at  SemUe, 
In  1559,  the  made  his  will  in  1540,  whereby  he  bequeathed  in  the 
by  their  words   following: — "  Item,   I  comaunde    myne   exe- 

answer  in  a       cutours,  that  I  leve  in  Suvell  that  incontynent  after  my 
suit,  offered  to    ,,,  ,         ...r^,  ji 

apply  the  deathe,  doo  send  to  the  citie  of  London  12,000  duckats 

^o^hefcT.  of  g^'^e  by  billes  of  Cambio,  for  to  delyver  to  the  house 
The  decree  called  the  Drapenf  Hall^  to  delyver  theyme  to  the  war- 
distribution  of  ^^y"^^  therof,  and  the  saide  wardeynes  as  sone  as  they 
the  whole  have  received  the  same  12,000  duckats,  to  bye  therewith 
come,  and         ^^^  duckats  of  rent  yerely  for  ever  more,  in  possession 

provided  that    f^^|.  ^^ygj.  more.     And  it  is  my  will  that  the  saide  400 

m  case  of  an  "^         .  , 

increase,  the     duckats  be  disposed  vnto  foure  maidens,  being  orphans, 

objects  should  ^^^^^  ^f         .    ,^„^  3,^  J  ^f  bludde,  to  theire  marriage,  if 
receive  an  in-  j     j  '  o  » 

crease  limited  they  can  be  founde,  every  one  of  theyme  to  have  100 

made  no  dis-  duckats ;  and  if  they  cannot  be  founde  of  my  lynnage, 

position  of  then  to  be  geven  to  other  foure  maydens,  though  that 

Held,  that  they  be  not  of  my  lynnage,  so  that  they  be  orphanes 

under  this  honnest  and  of  good  fame,  and  every  of  theyme   100 

corporation       duckats,  and  so  every  yere,  for  to  marry  foure  maydens 
was  not,  by  ^ 

implication,  *^^ 

entitled  to  such  surplus. 

Generally,  a  charitable  gift  must  be  accepted  according  to  the  declared  intention 
of  the  giver;  but  a  corporation  not  being  bound  to  accept  an  accession  to  its  founda- 
tion, may  consent  to .  sreive  it  with  qualifications,  which  may  be  collected  either  from 
documents,  or  constant  usage  adopted  at  the  time  and  persevered  in  downwards. 

In  charily  informations,  the  account  is  sometimes  carried  back  to  the  date  of  the 
report  of  the  charity  commissioners,  sometimes  it  is  directed  from  the  filing  the 
information,  and  sometimes  from  the  decree,  according  to  the  circumstances  of 
each  case. 
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^er.     And  if  the  saide  12,000  diickats  will  bye 

lande,  then  the  saide  12,000  duckats  to  be  spent 

s  marriage  of  maydens,  being  orphanes,  increasing 

ure  maydens  aforesaide,  as  shall  seme  by  the  dis- 

n  aforesaide  of  the  master  and  wardeynes  of  the 

^    house  of  Drapers*  Hall,  and  that   this   memoria 

^^nayne  in  writing,  in   the  booke  of  memoryes  in 

^aide  howse,  in  suche  manner  as  it  shall  at  no  tyme 

^ndon  for  ever," 


The  sum  of  8720  ducats  only  was   transmitted  to 
the  Draper^  Company. 

In  1543,  the  Draper^  Company  purchased  from 
Henry  VIII.  some  property  in  the  city  of  London^ 
which  had  been  forfeited  by  the  attainder  of  Cromwellj 
£arl  of  Essex,  which  was  conveyed  to  them ;  and  the 
company  covenanted  with  the  King  to  distribute  the 
clear  rents  ^*  to  and  for  the  marriage  of  poor  maidens, 
being  orphans." 

About  1559,  a  suit  was  instituted  in  this  Court  {a)  by 
certain  female  orphans,  alleged  kinswomen  of  the  tes- 
tator, stating  that  the  Defendants  had  purchased  lands 
of  the  yearly  rent  of  105/.,  but  had  disposed  of  the 
residue  of  the  said  bequest  to  their  own  benefit,  and 
claiming  the  benefit  of  the  said  charity.     The  Draper^ 
Campanyy  by  their  answer  in  that  suit,  admitted  that  the 
rent  of  the  premises  purchased  with  the  charity  funds 
amounted  to  105/.  a  year,  but  said  that  SOl  a  year  was 
expended  in  the  reparations ;  and  they  stated  "  that  they 
always  intended,  and  still  did  intend,  God  willing,  as 
near  as  they  could,  to  perform  ihe  said  will  and  tes- 
tament of  the  said  Thomas  Hoell,  with  as  much  of  the 
rents  of  ihe  premises  as  should  come  clearly  to  their 

hands, 

(a)  Crytly  v.  Chctier, 
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hands,  over  and  above  all  charges,  if  they  were  as 
tained,  or  hereafter  should  be  ascertained,  what  maid 
or  orphans  of  his  kin  or  lineage  ought  of  right  to  bii 
the  same  legacies  according  unto  his  will,  which  the 
unto  they  could  not  perfectly  attain  to  know.** 


e 


By  the  decree  in  that  suit,  it  was  ordered  that 
year  should  be  paid  ^^  out  of  the  rents  and  revena 
by  the  company  amongst  four  orphans,  21/.  to  ea 
and  it  was  provided  that  if  the  premises  should  be 
cayed  by  casualty  by  fire,  so  that  the  84*/.  could  not, 
levied,  the  company  should  be  charged  with  an  ap 
tioned  part  only;  and  it  was  further  provided,  th 
the  property  should  be  improved,  above  84/.  payable 
the  orphans  and  21/.  allowed  to  the  company  for  tli 
ordinary  and  extraordinary  charges,  that  then  the 
improvement,  over  and  above  the  sums  of  84/.  and  ^  J 
should  be  equally  divided  and  paid,  yearly,  to  the  si 
four  orphans,  portion  and  portion  like,  in  form  there 
before  recited  ;  forseing  always,  that  the  same  iropro 
ment  yearly  to  be  divided  to  the  said  four  orphans 
not  exceed  the  value  qflSL  by  the  year.  And  it  was 
vided,  that  if  the  company  should  receive  the  remain! 
3280  ducats,  or  such  portion  as  would  purchase  an  i«^ 
crease  of  lands,  &c.  to  the  yearly  value  of  16/.,  then  tt'* 
company  should  pay  the  four  orphans  so  much  as  th^ 
increased  rent  should  amount  to,  "  forseing  that  in  tb^ 
whole  the  said  orphans  should  not  be  paid  above  tb^ 
yearly  sum  of  100/." 

The  property  now  consisted  of  the  hall  of  the  Draperi 
Company^  and  other  premises  producing  more  than 
2000/.  a  year.  The  company  paid  84/.  a  year  to  the 
maiden  orphans,  and  carried  the  residue  to  the  account 
of  the  company's  income,  but  they  expended  a  con- 
siderable part  of  their  general  income  in  charitable 
purposes. 


rl:^ 
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e  information  insisted,  that  the  company  were 
d  to  apply  the  whole  income  towards  the  purposes 
e  charity. 


Ae  company,  by  their  answer,  relied  on  the  former 

^e,  and  submitted,  whether  they  were  entitled  to 

opriate  the  surplus  income  to  their  own  use ;  how- 

»  they  said,  that  it  had  always  been  considered  by 

ompany,  that,  fulfilling  the  requisitions  of  the  former 

,  which  they  were  willing  to  do,  they  were  en- 

to  the  property,  and  were  freed  from  all  further 

nds. 


1 843. 


The 

ATTdRNET- 

Gbnbral 

V. 

The 
Drapers' 
Company. 


;^r 


le   Solicitor-Gefieralj    Mr.  Pemberton  Leigh    and 
^^  ■^—      Bbifitf  in  support  of  the  information,  contended 

under  the  terms  of  the  will,  no  benefit  was  given 

he   Defendants*      That,   both    by   their   covenant 

King  Henry  the  Eighth,  and  their  answer  in  the 

er  suit,  they  were  bound  to  apply  the  whole  in- 

e  to  the  charitable  objects.     That  the  decree  did  not 

to  them  any  interest  in  the  surplus,  and  that  if  it 

^  still  that  the  decree  was  not  binding  on  the  Attorney- 

'^eral,  he  not  having  been  a  party  to  the  suit. 


^ir    Thomas  Wilde,  Mr.  Kindersley^  and   Mr.  Uqyd 

^^^^Wrdf  insisted,  that  under  the  decree  the  benefits  to  be 

^ken  by  the  objects  of  the  charity  was  expressly  limited 

toIOOZ.  a  year,  and  that,  by  implication,  the  company 

was  to  receive  the  surplus.     That  every  presumption 

ought,  at  this  distance  of  time,  to  be  made  in  favour  of 

the  Defendants,  who  were  shewn,  by  constant  usage,  to 

be  entitled  to  the  surplus ;  and  that,  as  the  gift  was  to  a 

class  of  relatives  of  the  testator,  it  was  not  necessary 

that  the  Attorney-General  should  be  made  a  party  to 

the  former  suit. 

Cc  3  The 
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The  Attorney-General  v.  The  Coopers^  Company  («), 
was  cited. 

The  Master  of  the  Rolls. 

It  appears  perfectly  clear,  from  the  terms  of  the  mrill, 
that  the  testator  intended  that  the  whole  of  the  rent  of 
the  purchased  property  should  be  applied  to  the  purpose 
indicated  by  him  ;  and  subsequently  on  the  occasion  of 
the  purchase,  when  the  company  obtained  the  gra^i^ 
from  the  Crown,  they  expressly  covenanted,  that  cJie 
whole  rents  should  be  so  applied. 

In  the  answer  of  the  Defendants  in  the  former  siiit^ 
there  is  a  passage  which  is  of  the  utmost  importance  ^^ 
this  case,  not  only  as  shewing  their  view  of  the  uses  ^  ^ 
which  they  were  bound  to  apply  the  gift  they  had  accepte^^ 
but  also  for  the  purpose  of  ascertaining  the  questions  raises 
in  that  case,   and  what  was  then  decided  by  the  Cour^* 
It  is  also  of  some  importance,   as  shewing  in  what  wa^^ 
the  gift  was  accepted,  because  there  have  been  instances^- 
in  which  the  Court  has  held,  that,  from  contemporaneous 
transactions,   you  may  infer  the  nature  and  extent  or 
the  trust  assumed  by  the  persons  who  accepted  a  gift. 
No  doubt,  generally  speaking,  a  gift  must  be  accepted 
according  to  the  intention   of  the  giver  as  declared  at 
the  time,  but  where  the  object  is  to  make  a  corporation 
undertake    the   management  of  a    trust,   then,  as  was 
stated   by  Lord  Eldon  in  The  Catherine  Hall  Case  (J), 
the  college,  being  under  no  obligation  whatever  to  ac- 
cept an  accession  to  its  foundation,  may  only  consent 
to  receive  an  increase  subject  to  certain  qualifications, 
which  the  Court  may  collect  from  the  transactions  tha 
took  place  at  the  time,  as  evidenced  by  documents,  or  a 

prove 

(a)  3  Beavariy  29.  Attoimcj/'Gencral   v.  Cains   C 

(6)  Jacob f  .381.;  and  see  The      lege,  2  Keen,  1 50. 
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proved  by  a  constant  usage  adopted  at  the  time,  and 
persevered  in  downwards.  This  is  not  a  case  precisely 
of  that  sort,  but  here  we  have  the  Defendant's  declar- 
^&  ^y  their  answer,  ^^  that  they  always  intended,  and 
still  do  intend,  God  willing,  as  near  as  they  could,  to 
perform  the  will  and  testament  of  Thomas  HoweUy  with 
as  much  of  the  rents  of  the  premises  as  shall  come 
clearly  to  their  hands." 


1843. 
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Attorney- 
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It  is  to  be  observed,  that  at  this  time,  the  rents,  being 
105/.,  were  unequal  to  answer  the  full  purpose  of  the 
founder.  The  decree  approves  of  a  scheme  by  which 
the  whole  was  disposed  of.  .It  gives  21/.  for  the  repar- 
ation and  maintaining  the  property,  and  84/.  for  the 
portions  to  be  given  to  the  poor  maidens ;  and,  it  is  to 
,be  observed,  that  nothing  whatever  is  reserved  to  the 
company.  If  the  company  were  or  had  been  sup- 
posed by  the  Court  to  be  entitled  to  a  beneficial  interest 
in  the  rent,  surely  it  would  not  have  been  very  just  to 
abandon  and  neglect  such  interest  altogether. 

No  such  declaration  was  however  made,  nor  could  it 
have  been  made,  because  the  company  had  stated  in 
their  answer  that  they  were  willing  to  apply  towards 
the  charity  all  that  clearly  came  to  their  hands.  This 
decree  being  made  with  reference  to  the  rents  then  re- 
ceived and  exhausting  the  whole,  it  certainly  might  be 
expected,  that  some  provision  would  have  been  made  in 
the  case  of  any  increase  or  decrease  of  the  rents,  espe- 
cially as  the  sums  to  be  applied  by  the  company  were  to 
be  paid  out  of  the  rents.  Accordingly  provision  is  made 
for  the  event  of  a  decrease  by  destruction  by  fire.  It  is 
true  that  no  direction  is  contained  for  a  decrease  by  any 
other  event;  but  is  it  to  be  collected,  that  in  every  other 
event,  the  decrease  was  to  be  made  good  by  the  com- 
pany 
Cc  4 
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pany  out  of  their  own  funds  ?  when  they  were  direc 
to  apply  these  sums  "  out  of  the  rents.** 


On  the  other  hand,  there  might  be  an  increase,  eit] 
by  the  improvement  of  the  rents  of  the  estates 
purchased,  or  by  new  purchases  to  be  made  with 
part  of  the  money  which  had  not  then  been  transmit 
from  Spain  ;  in  both  these  cases,  a  provision  was  ma 
for  an  increase  to  the  extent  of  16/.,  which,  added  to 
84/.,  would  make  100/.,  or  four  sums  of  25/.  for 
maiden.     Now,  without  having  arithmetical  demonstrcft— 
tion   of  it,  I    feel   strongly   persuaded  that  it  was    ivi^ 
tended  to  increase  the  sum  to  that  intended  by 
testator  himself  to  be   the  endowment  of  each 
maiden,    and  I  do  not  entertain  a  reasonable  daubt 
that  this  was  what  the  decree  had  in  view.     There 
not  one  word  as  to  any  other  further  surplus  that  migi 
probably  arise ;  there  was  an  offer  by  the  DeCendan 
to  apply  every  thing,  and  in  that  state  of  things  tb 
Court  was  silent,  and  did  not  proceed  any  further. 

The  question  is,  whether  I  am  to  collect  from  thai 
decree  that  the  Court  declared,  by  implication  (an  ex- 
press declaration  is  not  found  or  contended  for  in  any 
way),  that  because  it  had  not  disposed  of  the  surplus 
beyond  16/.,  the  rest  was  to  be  applied  for  the  benefit  of 
the  company.     I  confess  I  am  totally  unable  to  follow 
the  reasoning  by  which  that  is  attempted  to  be  made 
out.     If  it  had  been  intended,  there  ought  to  have  been 
an  express  declaration,  but   there  could  not  on  those 
pleadings  have  been  any  such  a  declaration ;  because  it 
would  have  been  contrary  to  the  offers  of  the  company 
by  their  answer.     The  question  never  did  arise  or  could 
arise  upon  the  pleadings  in  that  case,  and  I  am  of  opinion; 
that  the  decree  does  not,  by  anticipation,  decide  the 
question  which  is  brought  before  me  to-da/. 

I  must. 
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I  must,  therefore,  look  at  these  documents,  and  see 
iiether  (according  to  the  rules  of  construction  which 
ft  ve  been  adopted  in  this  Court,  where  funds  are  given 

sft  charity  with  a  direction  to  apply  them  all  to  the 
X- poses  of  the  charity,  in  a  manner  to  exclude  all 
t:m€)n  of  a  beneficial  interest  being  vested  in  the  trus- 
i^  3,  the  trustees  have  a  right  to  apply  all  the  funds, 
^ond  what  was  disposed  of  by  this  decree,  to  their 
benefit;  I  am  of  opinion  that  I  cannot  do  so,  and 
on  the  contrary,  I  must  make  an  opposite  declar- 
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n. 


s  to  the  time  from  which  the  account  against  the 
Pendants  should  be  taken,  I  must  say  that  nothing 

be  more  satisfactory  in  an  investigation  of  this 
■^c},  than  to  find,  that  there  is  no  possibility  of  any  im- 
^^«tion  of  bad  or  corrupt  conduct  on  the  part  of  the 
efendants.  The  present  Defendants,  beyond  all  ques- 
^^3  bave  applied  this  fund  just  in  the  manner  in  which 
^«s  been  applied  by  their  predecessors;  in  all  proba- 
^^y»  they  never  looked  at  the  original  foundation  at 
»  V>ut  instead  of  applying  it  to  any  beneficial  purposes 
"^lieir  own,  it  is  now  shewn  by  the  evidence  and  by 
^^ic  answer,  and  it  is  admitted  by  the  Attorney- 
'^Tieral  that  they  have  applied  the  funds  in  a  beneficial 
^^nner  for  the  most  useful  charitable  purposes. 

It  is,  therefore,  quite  satisfactory  to  me  to  find,  that 
the  Attorney- General  confines  his  claim  for  an  account 
from  the  filing  of  the  information,  and  the  account,  there- 
fore, must  be  directed  from  that  time  alone,  and  I  may 
say,  that  if  it  had  been  pressed  further  back,  I  think  I 
jnust  have  come  to  the  same  conclusion;  and  that  I 
could  not,  with  any  justice,  have  charged  this  company 
with  applying  to  its  own  purposes  any  of  those  funds. 
£very  case  depends  upon  its  own  circumstances ;  there 

are 
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are  cases  in  which  the  account  has  been  taken  from  the 
time  when  the  information  of  the  erroneous  applicatioD 
was  made  known,  namely,  from  the  publication  of  the 
report  of  the  charity  commissioners.     Other  cases  id 
which  it  has  been  directed  from  the  time  of  filing  the 
information,  and  others  from  the  date  of  the  decree. 
Those  three  periods  of  time  have,   according  to  the 
various  circumstances  of  each  case,  been  adopted ;  but  I 
think  that  which  is  now   proposed  by  the  Attorney- 
General,  is  what  is  quite  right  to  be  done  in  this  case. 


With  respect  to  the  costs,  the  company  have  thought 
fit  to  have  this  question  tried,  in  order  that  they  might 
have  the  application  of  this  money,  according  to  their 
own  view  of  what  was  right,  (a)  If  the  costs  are  asked 
against  the  company  by  the  Attorney-General,  he  must 
have  them. 


I  think,  therefore,  there  must  be  a  declaration  that 
all  this  income  is  applicable  to  the  purposes  of  the  tes- 
tator's will.  The  account  must  be  taken  from  the  filing 
of  the  information,  and  the  costs  must  be  paid  by  the 
Defendants. 


(a)  The  Attomey'General  v. 
The  Draper f  Company  (Ken- 
drick*t  Charity),  4  Beav,  p.  72. 


The  AUomey-General  ▼.  ChritCs 
Hospital^  4  Beav,  p.  75. 
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DE  WEEVER  v.  ROCHPORT.  July  i4. 

A  reference  was  made  to  the  Master,  to  inquire  if  Special  order 
the  father  of  the  infant  Plaintiff  was  of  ability  to  KX"'''' 

maintain  her,  and  if  not,  to  approve  of  a  proper  allow-  pance  to  an 

^        ,  infant  resident 

ance  for  that  purpose.  with  her 

father  out  of 
the  jiirisdic- 
The  Master  reported  that  the  father  was  not  of  ability,  tion. 

and  he  submitted,  that  the  income  of  the  property  in 

court  ought  to  be  paid  to  the  Plaintiff's  &ther  for  her 

maintenance  and  education  during  her  minority. 

A  petition  was  presented  to  confirm  the  Master's  re- 
port, and  for  an  order  for  payment  to  tlie  father. 

The  infant  Plaintiff  and  her  father  were  both  living 
in  Demeraruy  out  of  the  jurisdiction  of  the  Court. 

Mr.  Freelifig  in  support  of  the  petition. 

T^e  Master  of  the  Rolls  said,  he  doubted  whether 
it  was  the  practice  of  the  Court,  where  an  infant  and 
her  father  were  living  abroad,  to  direct  payment  of 
maintenance  to  the  father,  and  he  suggested  that  the 
order  should  be,  that  some  person  resident  in  this 
country  should  be  appointed  guardian  to  whom  the 
money  should  be  paid.  He,  however,  directed  the 
petition  to  stand  over  in  order  that  the  authorities  might 
to  be  looked  into. 


The  case  was  mentioned  again,  when 


Mr. 
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Mr.  Freeling  referred  to  a  case  of  Bliss  v.  Putnam  (a^ 
in  which  the  infant  and  her  mother,  who  was  hi 
guardian,  were  residing  in  Canada^  and  it  was  ordered^-  J 
that  upon  production,  from  time  to  time,  to  the  Account^^^ 
ant  General  of  this  Court  of  an  affidavit  of  ^rs.Puinam^^ 
the  mother,  that  she  had  duly  applied  in  the  mainte — ^ 
nance  and  education  of  the  infant  petitioners,  all  monic 
received  by  her  on  that  account,  up  to  the  time 
making  such  affidavits,  respectively,  an  allowance 
600/.  a  year  should  be  paid  to  the  attorney  for  th- 
mother  in  England^  during  the  respective  minorities 
the  infant  petitioners,  for  their  maintenance. 


The  Master  of  the  Rolls  now  ordered  as  follows: 
that  Mr.  De  Weever  should  appoint  an  attorney  to 
ceive  the  maintenance,  and,  upon  the  appointment  of 
such   attorney,  the   dividends   of  the   funds   in  Court 
should  be  paid  to  such  attorney,  half  yearly,  upon  the 
production  to  the  Accountant  General  of  an  affidavit 
that  he  had  duly  applied,  in  the  maintenance  and  edu- 
cation  of  the  infant,  all  monies  received  by  him  on  that 
account,  up  to  the  time  of  making  such  affidavits  re* 
spectively.  [b) 


(rt)  Rolls,  19th  November  1840. 

(A)  See   Jeffryt   v.    Vanieiwartlwarth^   Barnard ^    141.      Leikem 
V.  Hail,  7  Sim,  141.     Jackson  v.  Hanbury^  Jacoh^  265.  n.     Logan  y 
Fairiee,  Jacob,  193.     Stephens  v.  James^   1  Mi//,  ij-  K,  627.     JSigi 
V.  Terry,  1  Myl.  4*  6V.  675.     WyndJiam  v.  Lord  Ennismore,  1  Ket 
467.  and  the  following  two  cases. 

In  re  Lcvinge,  4th  July  1797. 

The  infant  was  entitled  to  real  estates  in  England  and  M 
his  father  was  dead. 

Infant's   mother  proposes  that   Richard  Reynell,  the  maf 
uncle  of  the  infant,  who  was  resident  in  Ireland^  and  bad  be 
pointed  guardian  of  the  infant's  estate  in  Ireland  by  the  O 
Chancery  there,  should  be  appointed  guardian  of  the  es^ 
England. 

Order  accordingly,  Mr.  Reyncll  entering  into  a  recognizar 
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two  sureties  duly  to  account ;  and  a  commission  directed  to  take  the 
recognizances  in  Ireland.  —  Keg.  Lib.  1796.  B.  fol.  618. 

In  re  Daly,  22d  May  1798. 

Infant  entitled  to  estates  in  England  and  Ireland^  his  father  dead. 

His  mother  resident  in  Ireland,  had  been  appointed  guardian  of 
person  and  estate  by  Irish  Chancery. 

Order  that  she  be  appointed  guardian  of  person  and  estate  in- 
Bngland^  entering  into  recognizances  to  account  for  what  she  re- 
ceived, and  for  a  commission  to  take  the  recognizances  in  Ireland, 
—  Reg.  Lib.  A.  1797.  fol.  1029. 

Same  Case,  22d  December  1 802. 

Similar  order  as  to  brother  of  the  infant  —  Reg.  Lib.  A.  1 802. 
foL  142. 
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DAVIS  V.  BLUCK. 


July  14. 
August  1. 


IN  this  case,  the  PlaintifFs,  by  their  original  bill,  stated,  Bill  ordered, 

that  Charles  Bluck  alleged  himself  to  be  entitled  to  J»P^  |^en  off 

a   moiety  of  and   in  certain  premises  situate  in  High  thefile,  onthe 

Street^  Doncasterj  called  the  Subscription  Betting  Rooms,  %^^  suppfe^ 

consisting  of  the  new  betting  rooms  and  other  buildings  mental  bill  in 
,    ?  r       1  . 1         r      .  c  the  nature  of 

erected  thereon,  for  the  residue  ot  a  term  of  twenty-one  a  bill  of  re- 
years,  commencing  from  the  25th  of  March  1828,  under  ^*®^»  which 
a  lease  granted  to  Anne  King,  whereby  the  entirety  of  have  been  filed 
the  premises  were  demised  to  him  and  John  Goodcred  J^ye  of  the 

for  Court. 

A  contract 
was  entered  into  for  the  sale  of  the  vendor's  interest  in  a  lease  and  premises  at  Don- 
caster,  known  as  the  betting  rooms,  for  the  remainder  of  the  lease  granted  by  A,  A  bill 
for  specific  performance  was  filed  by  the  purchaser,  in  which  and  in  the  decree  the 
agreement  was  treated  as  comprising  the  premises  held  of  A.,  and  an  account  of  the 
rents  was  directed.  It  turned  out  that  the  rooms  and  premises  were  partiv  under  4- 
and  partly  under  B.,  whereupon  the  vendor  filed  a  second  bill,  praying  a  declaration 
that  the  whole  was  comprised  in  the  agreement.  Held,  however,  that  the  Plaintiff 
could  not,  upon  a  rehearing,  obtain  the  relief  asked  by  the  second  bill,  nor  could  he, 
by  such  second  bill,  obtain  the  relief  thereby  prayed,  whilst  the  decree  stood  in  its 
present  form ;  that  to  obtain  the  relief  asked,  the  original  cause  must  be  reheard 
with  the  second,  and,  consequently,  that  the  second  bill  was  a  supplemental  bill  in 
the  nature  of  a  bill  of  review,  which  ought  not  to  be  filed  without  leave  of  the 
Court. 
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for  twenty-one  years.  That  the  said  Charles  Bluckj  al- 
leging himself  to  be  so  entitled,  signed  an  agreem^t  in 
writing,  dated  the  SOth  day  of  October  1 840,  and  which 
was  in  the  following  words,  f.  e, : — 

"  Newmarket,  October  SOth,  1840. 

^^  {,  Charles  Bluck,  do  agree  to  sell  and  assign,  and 
we,  James  Hollick  Davis,  and  James  Adkins,  do  agree  to 
buy  of  said  Charles  Bluck,  his  half  share  of  the  lease 
and  premises,    situate   in   Doncaster  in  the   county  of 
York,  known  as  the  Subscription  Betting  Rooms,  for  the 
remainder  of  a  lease  granted  by  Anne  King  to  John 
Goodered  and  Charles  Bluck,  for  the  sum  of  1200/.,  to 
be  paid  by  the  aforesaid  James  Hollick  Davis  and  James 
Adkins  as  follows :  300/.  to  be  paid  on  the  assignment 
of  the  lease  to  the  said  James  Hollick  Davis  and  Jamei 
Adkins,  within  twenty-one  days  from  the  date  of  this 
agreement,  500/.  to  be  further  paid  on  or  before  the 
30th  oi  January  1841,  and  an  additional  sum  of  400/.  on 
or  before  the  20th  day  of  July  1841,  making  altogether 
the  sum  of  1200/.  of  lawful   money  of  Great  Britain. 
Either  party  failing  to  perform  said  agreement,  to  forfeit 
the  sum  of  200/.  of  lawful    money  of  Great   Britain. 
Provided  the  parties,  James  Hollick  Davis  and  Charles 
Adkins,  continue  in   quiet  possession    of  the  premises 
eight  years  from  the  date  hereof,  the  said  James  Hollick 
Davis  and  James  Adkins  agree  to  pay  the  further  sum  of 
100/.  to  the  said  Charles  Bluck. 

"  Charles  BlticL 

"  James  Hollick  Davis. 

"  James  Adkins.'^ 


Of  this  agreement  the  bill  prayed  a  specific  per- 
formance, and  it  was  asked  that  the  Defendant  might 
produce  to  the  Plaintiffs  the  said  lease,  and  make  to  the 
Plaintiffs  a  proper  assignment  thereof. 

Bv 
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By  the  decree,  dated  the  7th  of  June  1842,  it  was  -1848. 
rdered,  that  the  agreement  of  the  SOth  of  October 
840  should  be  specifically  performed  and  carried  into 
xecution ;  the  Defendant  was  to  pay  the  costs  of  the 
uit  to  the  Plaintiffs,  and  the  Master  was  to  ^^  set  an 
nnual  value,  by  way  of  rent,  on  the  premises  agreed  to 
«  sold  to  the  Plaintiffs  "  by  Charles  Bluck. 

It  is  now  alleged,  that  during  the  proceedings  in  the 
yfaster's  office  to  set  an  annual  value,  by  way  of  rent,  on 
he  premises  agreed  to  be  sold,  the  Defendant  Thomas 
Henry  Bluck  (the  legal  personal  representative. of  Charles 
Block  who  had  died)  pretended,  that  the  agreement  did 
lot  comprise  all  the  subscription  betting  rooms,  but 
mly  such  part  of  them  as  was  comprised  in  the  lease 
rranted  to  Anne  King, 

It  was  now  further  stated,  that  the  premises  com- 
>rised  in  the  lease  granted  to  Anne  King^  were,  by  in- 
lenture  dated  the  4th  of  July  1828,  assigned  by  her 
o  Goodered  and  Charles  Bluck  who  was  the  Plaintiffs' 
rendor ;  and  it  was  alleged,  that  Goodered  and  Charles 
Bluckt  being  in  the  year  1830  desirous  of  enlarging  the 
)remises  held  under  the  lease  to  Anne  King,  obtained 
rom  Bobert  Liddell  the  lease  of  a  stable  or  outbuilding 
vhich  adjoined  a  building  of  two  stories  comprised  in 
Anne  King*s  lease.  The  lease  granted  by  Liddell  was 
Jated  the  27th  o{  September  1830. 

It  was  further  alleged,  that  after  the  date  of  LiddelFs 
ease,  buildings  were  made  thereon,  and  the  premises 
i¥ere  so  dealt  with,  as  to  be  known,  together  with  the 
iremises  comprised  in  Anne  King's  lease,  as  *^  the 
lubscription  betting  rooms."  The  Plaintiffs  thereupon 
nsisting  that  the  agreement  of  the  30th  of  October 
1840    ought    to   be   deemed    to    comprise,    not    only 

the 
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the  premises  comprised  in  Anne  King*s  lease,  but  also 
the  premises  comprised  in  LiddelTs  lease,  filed  a  bSl, 
which  they  (on  the  present  argument)  desired  to  have 
considered  as  a  supplemental  bill;  and  they  prayed  for  a 
declaration,  that  the  premises  comprised  in  the  leases  of 
the  4th  of  Jidy  1 828  (being  Anne  Kin^s  assignment 
of  her  lease),  and  the  27th  of  September  1830  (being 
LiddelTs  lease),  were  and  are,  as  to  one  moiety  thereof, 
comprised  in  the  agreement  of  October  1840,  and  that 
the  agreement  might  be  specifically  performed  iu  con- 
formity with  that  declaration. 


It  was  now  moved  that  the  second  bill  might  be  taken 
ofi*  the  file  for  irregularity. 

Mr.  Kindersley,  in  support  of  the  motion,  contended, 
that  the  relief  sought  by  the  second  bill  was  different 
from  that  obtained  by  the  decree  in  the  first.  That  it 
would  be  necessary  to  revive  the  first  decree  in  order  to 
obtain  the  relief  prayed  by  the  second  suit ;  that  the 
second  bill  was,  therefore,  in  its  nature,  a  bill  of  review, 
and  ought  not  to  have  been  filed  without  the  leave  of 
the  Court. 

That  the  proceeding  was  irregular;  and  that  the 
proper  course  was  to  order  the  second  bill  to  be  taken 
off  the  file ;  Hodson  v.  Ball,  [a) 


Mr.  Pemberton  Leigh  and  Mr.  Sideboitom^  contra. 

This  is  a  supplemental  bill  in  aid  of  the  former  de- 
cree, and  not  a  bill  of  review.  Lord  Redesdale^  in  his 
Treatise^  says  (6),  "  Where  the  imperfection  of  a  suit 
arises  from  a  defect  in  the  original  bill,  or  in  some  of 

the 

(a)  11  Sim.  456.;  and  1  PhiL  (A)  Page  61.  (4th  ed.) 

177. 
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the  proceedings  upon  it,  and  not  from  any  event  subse- 
quent to  the  institution  of  the  suit,  it  may  be  added  to 
by  a  supplemental  bill  merely.  Thus  a  supplemental  bill 
may  be  filed  to  obtain  a  further  discovery  from  a  De- 
fendant, to  put  a  new  matter  in  issue,  or  to  add  parties, 
where  the  proceedings  are  in  such  a  state  that  the  ori- 
ginal bill  cannot  be  amended  for  the  purpose.  And 
this  may  be  done  as  well  after  as  before  a  decree ;  and 
the  bill  may  be  either  in  aid  of  the  decree,  that  it  may 
be  carried  fully  into  execution,  or  that  proper  directions 
may  be  given  upon  some  matter  omitted  in  the  original 
bill,  or  not  put  in  issue  by  it,  or  by  the  defence  made  to 
it,  or  to  bring  formal  parties  before  the  Court,  or  it 
may  be  used  as  a  ground  to  impeach  the  decree,  which 
is  the  peculiar  case  of  a  supplemental  bill  in  the  nature 
of  a  bill  of  review,  of  which  it  will  be  necessary  to  treat 
more  at  large  in  another  place.''  So  in  Dotjner  v. 
forteseue  (a)  it  is  said,  ^^  Supplemental  bills  are  often 
brought  even  in  aid  of  a  decree  of  this  Court,  as  in  a 
decree  to  account  for  want  of  full  directions  before ;  and 
directions  are  given  under  the  supplemental  bill,  that 
the  new  matter  should  be  connected  with  the  former  de- 


1843. 


cree. 


»f 


Here,  the  property  bought  was  "  the  subscription  bet- 
ting-rooms and  premises;"  it  therefore  comprised  the 
two  parts  as  incorporated  together.  There  was  an  inac- 
curate description  of  the  tenure,  but  this  was  undoubtedly 
the  property  sold.  The  decree  perhaps  imperfectly  de- 
scribes the  property;  and  this  bill  is  to  supply  the  de- 
fect, and  to  carry  out  the  decree,  according  to  the  real 
intention  of  the  Court  at  the  hearing. 

There 


Vol.  VI. 


(a)  sAUIr.  133. 

Dd 
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There  is  no  doubt  of  the  principle!  that  you  cannot 
file  a  bill  to  impeach  a  decree  without  leave  of  the 
Court ;  the  Court  considers  its  decree  righti  unkssi  oo 
the  matter  being  again  brought  to  its  attention,  it  enteh 
tains  reason  to  doubt  it  Hodson  v.  Ball  was  qaite  a 
difierent  case.  The  original  bill  was  for  a  simple  ac- 
count, and  was  in  the  nature  of  an  action  oi  assumpvtl 
the  second  bill  sought  to  charge  the  Defendants  with  the 
consequence  of  wilful  default  and  in  tori.  Lord  Jj/nir 
hurst  there  observed,  ^<  I  apprehend  that  a  supplemental 
bill  in  aid  of  a  decree  cannot  vary  the  principle  of  the 
decree.  Its  province  is  to  carry  out  the  principle  of  the 
decree ;  to  give  full  and  complete  effect  to  the  decree,  as 
it  exists." 

The  character  of  this  bill  is  a  supplemental  bill,  seek- 
ing additional  but  not  inconsistent  relief,  and,  therefore} 
the  leave  of  the  Court  was  not  necessary. 

The  Master  of  the  Rolls  said,  he  would  read  over 
the  pleadings  to  see  whether  the  Plaintiffs  were  authorised 
in  filing  such  a  bill  as  the  present  without  having  pre- 
viously obtained  the  leave  of  the  Court. 


August  1.  The  Master  of  the  Rolls. 

The  Defendant  has  moved  that  this  bill  may  be  taken 
off  the  file  for  irregularity,  and  the  question  is,  whether 
it  is  a  supplemental  bill  in  the  nature  of  a  bill  of  review 
or  a  supplemental  bill  filed,  as  it  is  said,  in  aid  of  the 
decree.  I  am  of  opinion  that  this  is  a  supplemental  bill) 
in  the  nature  of  a  bill  of  review. 


There  can,   I  think,  be  no  doubt,  but  that  the  title 
stated  in  the  bill  and  the  agreement  therein  set  forth,  as 

literallv 
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literally  interpreted,  have  reference  only  to  the  premises  1843. 
comprised  in  the  lease  therein  stated  to  have  been  granted 
to  Anne  Kifigj  or  to  have  been  assigned  by  her  to  Goodered 
and  Charles  Bluck.  The  premises  comprised  in  the  agree- 
ment are  stated  to  be  premises  comprised  in  the  lease 
granted  to  Anne  King,  and  no  others  are  noticed. 

The  original  bill  and  the  decree  treat  the  agreement 
as  comprising  the  premises  comprised  in  Anne  Kin^s 
lease,  and  the  Plaintiffs  could  not,  by  having  the  cause 
reheard,  obtain  the  relief  which  is  asked  for  by  the  sup- 
plemental bill ;  and  I  am  of  opinion  that  they  cannot,  by 
the  supplemental  bill,  obtain  the  relief  thereby  asked 
for,  whilst  the  decree  in  the  original  cause  stands  in  its 
present  form. 

To  obtain  the  relief  which  is  asked,  the  original  cause 
must  be  reheard,  at  the  time  when  the  supplemental 
cause  is  heard;  and  the  whole  matter  being  before  the 
Court,  the  full  relief  to  which  the  Plaintiffs  may  be  entitled 
will  be  considered.  I  think  that  a  supplemental  bill  thus 
brought  to  supply  a  defect  in  the  pleadings  and  decree 
in  the  original  cause,  and  the  decree  upon  which  it  is  to 
be  obtained  on  a  rehearing  of  the  decree  in  the  original 
cause,  is  a  supplemental  bill  in  the  nature  of  a  bill  of 
review,  which  ought  not  to  be  filed  without  the  leave  of 
the  Court. 

I  must  therefore  grant  the  motion  with  costs. 


See  also  Wilson  v.  Todd,  1  Myl.  j-  Cr,  42. ;  and  Swan  v.  Swan^ 
8  Price,  519. 
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April  Z. 


KIRKMAN  V.  HONNOR. 


Substituted 
service  of  an 
injunction 
ordered. 


TN  August  1842,  an  injunction  was  granted,  restrain! 
"^  the  Defendant  from  receiving  monies  on  some  P( 
tuguese  titulos. 


The  PlaintiiF  being  unable  to  serve  the  injuncti* 
and  the  Defendant's  solicitor  in  the  cause  refusing 
accept  service,  on  the  ground  that  he  had  no  autbori 
to  do  so, 


Mr.  Rogers  moved,  that  service  on  the  Defendanl 
solicitor  might  be  deemed  good  service. 

The  Master  of  the  Rolls  made  the  order. 


See  Pr.  Reg,  232.,   Hinde^  595. ;  Pearce  v.  CnUchfie/d,  14  f^ 
J06. ;  PuUenetf  v.  ShcUon,  5  Vet.  147. 
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SHERWOOD  V.  WALKER.  March  so. 

ApriiT, 

JOHN  WALKER  was,  under  the  will  of  his  father,  A  suit  was  in- 

who  died  in  1814',  entitled  to  the  residuary  estate.  "^'^"^e^^.'^J  « 

'  •'  son  against 

His  mother  Ann  Walker  and  another  were  executors  of  his  mother. 

the  will.     John  Walker  at  the  death  of  his  father  was  wa^^ei^cted^ 

an  infant,  but,  having  in  18S0  attained  twenty-one,  he,  thereby  the 

,  .      .         ,  .  .       ,  ,  mother  agreed 

in  the  same  year,  instituted  a  suit  against  the  executors  to  settle  a  sum 

for  an  account  and  administration  of  his  father's  estate.  ?."  V^®  ??"  *"^ 

A  compromise  of  the  suit  was  arranged,  which  was  car-  pay  170/. 

ried  into  effect  by  a  deed  executed  in  September  1831,  ^f^hTs^*?,''** 

made  between   Mrs.  Walker  of  the   first  part,   John  creditors  **  as 

Walker  of  the  second  part,  and  trustees  of  the  third  ^jq^^,,  *q 

part;    and   thereby  John   Walker^  in  consideration  of  accept  the 

the  covenants  therein  contained  on  the  part  of  Mrs.  discharge  of 

Walker^  assifimed  to  her  all  his  interest  in  any  property  their  respec- 

'         °  ,  1.1.  live  debts,  and 

to  which  he  was  entitled  under  his  father's  will;  and  should  express 

Mrs.  Walker  thereby  covenanted  with  her  son,  that  she  [j^forra  gTven 

would,  within  two  months,  pay  400/.  in  discharge  of  day.   None  of 

two  ^®  creditors 
assented,  and 
no  payment  was  made  to  them.   The  son  became  insolvent.    Held^  that  the  mother 
was  not  liable  to  pay  the  170/.  to  the  assignees. 

Vol.  VI.  E  e 
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Sherwood 

V. 

Walker. 


two  of  his  debts,  amounting  together  to  229/.  lOs., 
pay  the  remainder  of  the  400/«  .amoBg  such  of  his  cr-*^^ 
ditors  **  as  should  be  willing  to  accept  the  same  in  fk^^li 
discharge  of  their  respective  debts,  and  should  signs,  fy 
their  consent  to  Mjs.  Walker  pn  or  before  the  1st  of 
November  next  ensuing;  '^  and  Mrs*  Walker  there t^y 
covenanted  with  the  trustees,  that  she  would,  on  or 
fore  the  1st  of  December  next,^  pay  to 'them  800^ 
certain  trusts  for  John  Walker^  and  his  wife  and  chi  ml- 
dren. 


At  the  time  of  the  execution  of  this  agreement^  a 
of  debts  then  owing  by  John  Walker  was  handed  to 
mother,  which  amounted  to  about  505^  inclusive  of 
two  debts  which  were  to  be  paid  in  fuU. 


Mrs.  Walker  paid  the  SOOL  and  2297.  105.,  and  noti^:^ 
was  given  to  the  creditors,  that  the  170/.  lOs.  (the  re^^"" 
due  of  the  400/.),  would  be  divided  among  such  of  th^^*^ 
as  should  accept  the  same  in  full  discharge  of  th^^^ 
debts,  and  should  signify  their  consent  before  the  1st  ^^^ 
November^  but  none  of  them  assented  thereto,  and  Mj 
Walker  therefore  made  no  distribution  of  the  170/.  10^- 


John  Walker  was  arrested  in  November  1831,  and  w 
discharged  under  the  Insolvent  Act  in  July  1832.  Hi^ 
assignees  filed  this  bill  against  Mrs.  Walka-  to  recov^^ 
the  170/.  105.  in  her  hands. 


Mr.  Pemberton  Leigh  and  Mr.  Smythe  for  the  Plain^ 


tiffs. 


John  Walker  was  entitled  to  the  whole  of  his  fiather's 
estate,  which  he  assigned  to  his  mother  in  considerff^ 
tion  of  the  800/.  settled,  and  the  400/.  to  be  applied  for 
his  benefit.     As  the  creditors  did  not  consent  to  accept 

the 
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the  provision  intended  for  them,  there  was  a  resulting 
trust  in  favour  of  John  Walker^  and  not  for  his  mother, 
who  had  received  the  full  consideration  for  it  Where 
creditors  are  not  parties  to  the  arrangement,  a  trust 
for  the  payment  of  a  person's  debts,  is  a  trust  for  the 
person  himself*  fVaUxoyn  v.  Cotdis  (a),  Garrard  v.  Lord 
Lauderdale,  (fi)  Here  the  particular  mode  of  paying  the 
fund  has  failed,  it  therefore  belongs  to  the  person  for 
whose  benefit  it  was  to  be  applied,  and  has  passed  to 
his  assignees  under  the  insolvency. 
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Mr.  George  Turner  and  Mr*  F.  Bayleyy  contrd. 

» 

The  question  is  this :  is  there  or  not  a  covenant  in 
this  deed  for  the  payment,  at  all  events,  of  this  sum  of 
money ;  if  there  is,  the  PlaintiiFs'  remedy  is  at  law  and 
not  in  equity.  The  sum  of  170/.  was  not  to  be  paid  at 
all  events,  but  only  in  case  the  creditors  consented  to 
accept  it  in  full  discharge  of  their  debts.  The  event  has 
not  happened  on  which  payment  was  to  be  made^  and, 
therefore,  the  Defendant  is  not  liable  either  at  law  or  in 
equity.  This  was  a  mere  &mily  arrangement  between 
the  mother  and  her  son,  to  relieve  the  son  from  his 
pressing  liabilities ;  but  if  this  suit  were  to  succeed,  the 
sum  in  question  will  not  only  be  applied  in  payment  of 
other  debts  than  those  agreed  upon  by  Mrs.  Walker^ 
and  on  different  terms,  but  John  Walker  will  be  left  still 
liable  to  those  very  debts,  from  which  it  was  the  object 
of  his  mother  to  relieve  him. 

They  cited  Toacey  v.  Milne,  (c) 


(tf)  3 Mer.t&C. 
{fi)  5  jSrin.  1.;  and  S  Rwu  4* 
Jifyl.  451. 


The 


[  (c)  5tBttm.4rAld.6S5. 


Be  2 
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184S.  The  Master  of  the  Rolls. 

Sherwood         The  question  arises  on  the  construction  of  the  deed 
Walker,     executed  in  September  1831,  whereby  an  arrangement 
was  come  to  between  Ann  Walker  and  John  Walker  her 
son,  she  being  the  legal  personal  representative  of  her 
late  husband,  and  he  being  entitled  to  the  personal 
estate. 

It  seems  that  a  suit  had  been  instituted  for  the  ad- 
ministration of  the  personal  estate,  and  that  the  parties 
came  to  a  settlement  of  the  questions  between  them, 
upon  the  terms  stated  in  the  deed.  It  does  not  appear 
that  any  creditor  signified  his  consent,  or  that  there  was 
any  offer  of  any  one  of  the  creditors  to  accept  any  por- 
tion of  the  remaining  sum  in  satisfaction  of  his  debt. 
John  Walker  became  insolvent,  and  this  bill  is  filed  by 
his  assignees  to  recover  the  170/.,  the  residue  of  the 
money,  and  the  principal  ground  on  which  this  claim 
is  rested  is,  that  there  is  a  resulting  trust  in  favour  of 
John  Walker. 

I  am  of  opinion  that  there  is  no  such  resulting  trust. 
The  intention  was  plainly  to  settle  family  disputes  then 
existing,  and  to  apply  400il  in  a  specific  and  particular 
manner  in  payment  of  the  son's  creditors,  viz.  in  pay- 
ment among  such  of  them  as  should  be  willing  to  accept 
the  same  in  full  discharge  of  their  debts,  and  should 
signify  their  consent.  They  did  not  assent,  and  I  there- 
fore think  that  the.  170/.  105.  did  not  become  payable  in 
consequence  of  the  events  contemplated  not  having 
taken  place. 


Affirmed  by  the  Lord  Chancellor  S4th  Februar^  1844. 
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ALEXANDER  v.  ANDERDON.  May  si. 

Junes. 
Juljf  29. 

TN  this  case  the  Defendant  Richard  Brough  Anderdon  jj^g  Court 

presented  an  original  and  also  a  supplemental  ped-  *>"  ?<>  a^" 

tion,   the   original  petition  praying  a  declaration  that  a  petition  by 

certain  matters  of  business,  in  respect  of  which  Mr.  a  client 

^       ^  against  his 

Henry  Jackson^  a   solicitor,  claimed  to  be  entitled  to  solicitor,  to 
charge  him  for  costs,  were  unauthorized  by  the  petitioner,  bounded  ^^  ^ 
and  that  such  parts  of  the  bills  of  costs  as  related  to  special  agree- 
such  business  were  fraudulent  and  improper,  and  ought 
not  to  be  charged,  and  that  the  rest  of  Mr.  Jackson^s 
bills  might  be   taxed;  and  the  supplemental  petition 
praying  that  it  might  be  referred  to  the  Master  to  as- 
certain what  was  due  to  Mr.  Jackson^  generally,  upon  his 
bills  of  costs,  on  the  footing  of  an  alleged  agreement, 
and  that  it  might  be  declared  that  a  certain  promissory 
note  had  been  satisfied.     Both  the  petitions  prayed  that 
Mr.  Jackson  might  be  restrained  firom  proceeding  at  law 
in  respect  of  the  matters  alleged. 

Mr.  Pemberton  Leighj  Mr.  2\imer  and  Mr.  Mylne^  in 
support  of  the  petition. 

Mr.  Kinderdey  and  Mr.  Bagshawe,  contra. 


The  Master  of  the  Rolls.  July  19. 

On  the  hearing  of  the  petitions  it  appeared,  that,  ac- 
cording to  the  allegations  of  the  petitioner,  the  relation 
subsisting  between  him  and  Mr.  Jackson  was  not  the 
ordinary  relation  subsisting  between  solicitor  and  client ; 
and  that  the  ground  on  which  he  claimed  relief  rested, 

Ee  $  principally, 
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1843.  principally,  on  some  special  agreement,  or  on   som< 

^^'^^^'^  special  understanding,  upon  which  he  alleged  Mr.t/jcA:— 

V.  son  had  attended  to  his  business. 
Andbrdon. 


I  consider  it  to  be  settled,  that,  upon  a  petition  pre- 
sented by  the  client  against  the  solicitor,  the  Court 
not  authority  to  give  relief  founded  on  a  special  agree- 


ment, and  on  that  account,  it  appeared  to  me  probable-? 
that  the  petitions  could  not  be  sustained,  but  as  the  dis^ 
missal  of  the  petitions  would  leave  it  open  to  the  peti  _. 
tioner  to  file  a  bill  for  the  same  matter,  upon  whii 
bill,  if  there  was  a  good  foundation  for  his  claim,  h 
might  obtain  relief,  I  was  desirous  to  give  the  parti 


an  opportunity  of  settling  the  matter,  in  some  way  tha 
might  prevent  a  prolonged  litigation. 

As  the  opportunity  has  not  been  taken  advantage  oi 
it  has  become  necessary  to  dispose  of  the  petitions ;  and 
after  a  careful  consideration  of  the  petitions  and  of  th 
evidence,  I  am  now  of  opinion,  that  the  petitions  cannor 
be  sustained,  and  must  be  dismissed. 


Upon  the  evidence,  I  cannot  say  that  the  petitionei 
may  not,  under  some  such  agreement  or  understanding, 
as  he  has  alleged,  be  entitled  to  some  relief,  if  applii 
for  in  a  proper  form ;  but  on  these  petitions,  I  cannot^^ 
say  that  there  are  merits,  upon  which  I  could  decide 
that  Mr.  Jackson  is  not  entitled  to  issue  execution  on. 
the  judgments  which  he  has  obtained,  and  if  I  hai 
come  to  that  conclusion,  I  do  not  think  that  I  have  juris- 
diction to  restrain  him.     As  the  petitions  charge  fraud 
and  misconduct,  and  the  case  is  not  supported  by  suf- 
ficient evidence,  or  shewn  to  be  within  the  jurisdiction, 
I  think  that  the  petitions  must  be  dismissed  with  costs. 


See  In  re  Smithj  4  Beav.  309. 
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NO  WELL  V.  WHITAKER.  June  25. 

'HIE  Defendant  having  been  brought  to  the  bar  of  A  Defendant 
^lie  Court  in  contempt  for  want  of  answer,  and  his  reference 

er^TT  beinir  alleired  as  a  reason  for  his  default*  a  under  the  con- 
^  o         &  •»         tempt  act,  to 

'V*^i3ce  was  made  to  the  Master,  under  the  act  (a),  to  enquire  whe- 
tiix'e  whether,  by  reason  of  poverty,  he  was  unable  to  ^°fj  ^  P^ 
ploy  a  solicitor  to  put  in  his  answer.     The  Master  unable  to 
^OT-ted  that  he  was  not  unable  by  poverty,  &c.  MaTtar're?^^ 

ported  in  the 

"X^he  HaintiiF  proceeded  to  take  the  bill  pro  confesso^  an  order  of 
i  on  the  8th  of  Jtme^  the  V.  C.  Knight  Bruce  made  ^hanc^or 
order  for  taking  the  bill  pro  confe^^  without  pre-  the  bill  was 


to  the  Defendant  applying  to  the  Court,  within  S^^X*^ 

^   days,  for  leave  to  put  in  his  answer.  out  prejudice 

to  the  De- 
fendant apply- 
'^o  days  after,  the  Defendant  obtained,  at  the  Rolls,  ing  within  ten 

order  of  course  to  defend  Xhesmt  in  Jbrm&  pauperis,  his  answer. 

Defendant,  on  his  application  for  the  order,  whollv  P*®  ^®" 

,  '  •    fendant,  sup- 

T^pressed  the  circumstances  which  had  previously  taken  pressing  the 
^^ce  in  the  cause.  P'^^'f^'  ^''- 

*^»*«*'.  cumstances, 

then  obtained 

Mr.  Elmdey  now  moved  to  discharge  the  order  to  course  for 
defend  mformd  pauperis,  6n  the  ground  that  it  had  been  le*^®  ^  ^ 

"  •  /•        .     .  1    fendin/orm^ 

obtained  as  ot  course,  upon  a  suppression  of  material  pauperU.  The 

circumstances.  ^f^®^  ^**, 

discharged. 

Mr.  M^Christie^  corUrd. 


The  Master  qftfie  Rolls  said,  that  if  the  Defendant, 
on  his  application,  had  stated  the  previous  circumstances 

as 

(a)  11  G.4.  and  1  FT. 4.  c.36.  #•  15.  rule6. 

Ee  4 
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tts  he  ooght,  they  would  have  received  due  oonsid^r- 
atioit ;  but  having  obtained  the  order  as  of  course,  Axzid 
upon  a  suppression  of  material]  facts,  the  motion  inciLSt, 
on  that  ground,  be  granted,  but  without  prgudice  to 
any  other  application* 


May  5. 


EGREMONT  v.  COWELL. 


A  cause  came    r|iHE  original  suit  of  Vickers  v.  Cowell  having 

onia  1839, 

and  was 

ordered  to 

stand  over  for 

want  of  par- 


•^    on  for  hearing,  on  the  18th  day  of  My  18 
an  objection  was  taken  for  want  of  parties,  which 


jne 
as 


allowed.     An  order  was  then  made,  whereby  the  ca^*^^ 

ties.   A  bill  of  ^^g  ordered  to  stand  over  with  liberty  to  the  Plain  **ff 
revivor  and  ^  •^ 

supplement       to  amend  by  adding  parties,  {a) 

was  afterwards 
filed,  stating 

that  ^.,  the  Instead  of  amending,  a  bill  of  revivor  and  supplem^^^ 

had  died  in  '    was  filecl  by  an  administrator,  stating  that  the  PlainC-i^ 

1838  insisting  jj^n    Vickers  had   died  on    the   15th   of  August  18  ^^ 

that  the  order  •  i       i 

of  1839  was  a    (nearly  a  year  previous  to  the  hearing),  and  insistir^^ 

nullity,  and       ^j^^^  ^^  gj^^  ^^g  j^^j  ^j.  ^j^^  hearinff  of  the  cause  in  Ju^J 
praying  a  j 

revivor.    A       1839,  the  order  then  made  was  a  nullity.     It  stat^ 

«aW™order  to  ^^^^  supplemental  matter,  to  shew  that  the  persons  wb<> 

revive  was        had  been  held  to  be  necessary  parties,   were  not  so, 
obtained  on  i         i         •  i    .  »•'•.• 

petition, plac-    under  the  circumstances;  and  it  prayed  that  the  suit 

ing  the  cause     might  be  revived  and  placed  in  the  same  plight  as  at  the 

"  in  the  same  '^  ^  i     o 

plight  and  death  of  Ann  Vickers  the  Plaintiff,  and  that  the  order 
Se  de«h      Of  J"iy  1839  might  be  set  aside. 

of  Ar    The  (a)  i  Beavan,  529. 

Defendant  rr.i 

moved  to  dis-  ^^^ 

charge  the  order  on  the  ^ound  that  the  order  of  1839  must  be  discharged  before 
the  cause  could  be  pat  m  the  same  plight  as  at  the  alleged  death  of  J.  Held, 
however^  that  it  was  regular. 
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^'  The  Defendant  having  appeared,  the  Plaintiff,  after 
ihe  expiration  of  eight  days  (a),  and  on  the  5th  of  April 
1848,  obtained,  as  of  course,  an  order  to  revive  the  suit, 
and  place  it  **  in  the  same  plight  and  condition  as  the  same 
foas  in  at  the  death  of  Ann  Vickers.' 


99 


1843. 


BOBSMONT 

V, 

CrOWlCLL. 


The  Defendant  now  moved  to  discharge  the  orden 

Mr.  Pemberton  Leigh  and  Mr.  Beavan^  in  support  of 
the  motion.  The  10th  Order  of  December  1833,  by 
which,  <^  If  the  Defendant  shall  not  within  eight  days  after 
appearance  to  a  bill  of  revivor,  shew  cause  by  plea,  an- 
swer, or  demurrer  filed,  the  Plaintiff  shall  be  entitled,  as 
of  coarse,  upon  motion  or  petition,  to  the  common  order 
to  revive,''  &c.  does  not  apply  to  a  case  like  the  present, 
where  the  object  of  the  bill  is,  not  to  continue  the  suit 
from  the  point  at  which  it  left  off,  but  first  to  set  aside 
the  order  of  the  18th  of  July  1839,  and  then  to  place 
the  cause  in  the  state  in  which  it  was  in  August  1838, 
when  it  is  alleged  the  Plaintiff  died.  Until  the  order 
of  1839  has  been  set  aside,  which  can  only  be  done  at 
the  hearing,  the  cause  cannot  be  placed  in  the  same 
plight  as  it  was  in  1838. 

It  appears  from  Hinders  Practice  {b)^  that  the  com- 
mon order  to  revive  can  only  be  obtained  where  the  bill 
is  merely  for  a  revivor,  and  only  upon  reviving  all  orders 
made.  It  is  there  stated,  *^  A  cause  cannot  be  revived 
in  part,  but  the  whole  proceedings,  bill,  answer,  and 
orders  made  in  the  cause  must  stand  revived,  for  the  re- 
vivor is  but  a  continuation  of  the  same  suit,  and  it  can- 
not be  a  continuation  of  the  same,  unless  it  proceeded 
where  the  other  left  off."  "  In  a  bill  of  revivor  merely^ 
the  Defendant  must  appear  &c. ;  and  in  eight  days  after 

appearance 
(a)  Ord.  Con.  46.  if)  Page  48. 
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1845.       appeanmcei  either  shew  cause  against  the  bill,  or  submit 
'^^^''^^^^^  ^  to  answer*  and  in  default  the  suit  may  be  revived  without 
fr.  answer,  if  none  be  required,  upon  motion  as  a  matter  cf 

CowbUh  course.'*  The  Orders  of  18S8  did  not  alter  the  former 
practice,  for  having  extended  the  time  for  answering  to 
eight  weeks,  and  it  being  desirable  not  to  extend  the 
time  for  obtaining  the  common  order  to  revive,  the  latter 
part  of  the  10th  Order  provided  for  it,  but  it  does  not 
extend  the  right  of  obtaining,  ex  parie,  the  common 
order  to  revive  to  cases  not  within  the  rules  according 
to  the  old  practice.  The  10th  Order,  therefore,  onljr 
applies  to  "  a  bill  of  revivor  merely." 

Costs  were  improperly  occasioned  by  bringing  th^ 
cause  to  a  hearing  after  an  abatement.  By  reviving  «sar 
parte  the  Plaintiff  escapes  his  liability  to  pay  them,  for 
the  Court  would  only  have  set  aside  the  order  in  JtcE^ 
18S9,  upon  payment  by  the  Plaintiff  of  the  costs  of  tb^ 
other  parties. 

Mr,  Koe  and  Mr.  Shee,  contrd.    The  order  is  pei^ 
fectly  regular,  for  in  all  cases  where  the  suit  abater 
whether  the  abatement  requires  merely  a  bill  of  re- 
vivor, or  a  bill  of  revivor  and  supplement,  the  suit 
must  be  revived  by  an  order  to  revive,  and  it  is  not 
regular  to  wait  till  the  hearing,  and  then  to  revive  ihe 
suit  by  decree,  {a)     Unless  the  Plaintiff  had  revived,  he 
would  have  been  unable  to  go  on  with  the  supplemental 
matter.    [The  Master  of  the  Rolls.  —  Does  not  the 
order  to  revive  leave  the  equity  of  the  bill  open  ?]    Yes; 
the  Defendant  may,  at  the  hearing,  shew  that  there  is  no 
,  title  to  revive.     The  only  way  to  prevent  the  order  to 

revive  is  by  plea  or  demurrer. 

Mr.  Pemberton  Leighf  in  reply.    It  is  not  necessary 
to  discuss  what  is  the  rule  in  ordinary  cases :  here  the 

(a)  5  DanielTs  Pr.  217. 
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ift  very  peculiar  and  special,  and  the  supplemental 
has  not  been  occasioned  by  the  abatement,  but  is 
^^[ed  to  have  taken  place  since.  The  objection  to  this 
der  is,  that  it  is  a  partial  revivor  of  the  suit,  it  omits 
;x>rtion  of  the  proceedings  which  the  Plaintiflf  thinks 
j  €ctionab]^  and  leaves  the  last  order  unrevived,  which 
treats  as  a  nullity. 


184S. 


EGRKMOlfT 

V. 

COWBLL* 


^Tie  Master  of  the  Rolls. 

The  original  cause  having  been  brought  on,  was 
:3ered  to  stand  over  with  liberty  to  amend  by  adding 
rties ;  it  no.w  appears  that  nearly  a  year  before  the 
ler  was  made,  the  Plaintiff  had  died,  so  that  the 
n^ng  on  of  the  cause  at  that  time  was  an  irregu- 
it^r  on  the  part  of  the  solicitor,  who  ought  to  have 
^^vn  whether  his  client  was  living  or  dead,  and  notice 
^'v^liich  fact  must  be  imputed  to  him. 


bill  of  revivor  and  supplement  has  been  filed  stating 
^  abatement,  which  not  only  insists  that  the  order 
deviously  made  was  a  nullity  and  void,  but  prays  a 
^^claration  to  that  efiect,  and  that  the  cause  may  be 
^^ved. 


The  real  difficulty  is  as  to  the  costs  of  the  previous 
proceedings;  but  as  the  Plaintiff  has  stated  them  all  by  his 
bill,  the  Defendant  will  have  the  opportunity  of  demand- 
ing, by  hb  answer,  such  costs  as  he  may  be  entitled  to. 

I  cannot  say  that  the  order  to  revive  is  irregular :  it 
was  obtained  on  matters  shewing  a  right  to  revive, 
and  I  think  I  cannot  discharge  it 


See  Leuii  ▼.  Bridgman^  S  Simont,  ASS.  Codrington  v.  HoiiiUch^ 
5  Sim.  387.  Langley  v.  Fither^  10  iSim.  J49.  Devaynet  ▼.  Aforrii, 
1  MyL  4*  CV.  215. 
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April  28.  SIMPSON  ».  ASHWORTH. 

May  1. 

The  words  HpHE  testator,  having  a  son  and  four  daughters,  de^ 
hdSlin  Ac  ^^sed  one  real  estate  to  his  son,  «*  and  his  lawfiil 

context  of  a  heirs  or  assigns  for  ever,'*  subject  to  the  payment  of 

*'he\n  of  the  10,450/.  to  the  testator's  daughters. 

body." 

A  testator, 
having  several       He  then  devised  a  second  fi*eehold  estate  to  his  eldest 

SdThe'5^.  daughter  "and  her  lawful  heirs,"  and  ISOOL;  and  he 

chase  of  an  devised,  similarly,  to  two  oth^r  daughters  "and  their 

of  his  daueh-  l^^'f"!  ^eirs,"  two  other  freeholds,  together  with  a  sum 

ters, "  for  her  of  money.     As  to  these  daughters  he  declared  as  fol- 

lawful  heirs "  '^^^ :  —  "  It  is  my  will  and  mind,  that  the  lands  which 

to  be  returned  J  have  bequeathed   as  above  to  my   daughters  EBni, 

without  lawful  Isabel  and  Agnes,  in  case  all  or  any  of  them  die  without 

^^*  h*ld  lawful  heirs,  the  same  to  return  to  my  other  children 

that  had  heirs,  that  have  lawful  heirs,  share  and  share  alike." 

Held,  upon 

the  context, 

that*Mawful  He   then   proceeded  to  provide  for   his   youngest 

be  construed  daughter  in  the  words  following  :  —  "I  give  and  be- 

\  *!f *" »^^u^^  queath  unto  my  daughter  Catherine^  the  sum  of  4000t, 

the  daughter  out  of  my  personal  estate,  and  I  here  direct  my  execu- 

tau\nd^that^  ^^^^  ^^  P^^  ^^^  ^^®  interest  of  2000/.  till  she  attains  the 

the  gift  over  age  of  twenty-one  years.     I  likewise  direct  my  execu- 

was  also  an  ^  ^,  •  r  ^i 

estate  tail.  ^^^^»  ^^  ^"®  survivor  ot  them,  as  soon  as   convenient 

A  testator  after  my  decease,  to  purchase  an  estate  not  to  exceed 
gave  his  ,   /      t  i  i         i      r  i  i    . 

daughter  a  2000/.  tor  her  use  and  her  lawful  heirs,  and  come  into 

sum  of  money,  possession,  with  the  accumulations  arising,  at  the  age  of 

his  executors,  twenty-one 

'^  as  soon  as 

convenient  after  his  decease,  to  purchase  an  estate,"  and  when  she  attained  twentr- 
one,  she  was  to  receive  the  money  if  the  land  was  not  bought.  There  was  a  gift  over. 
The  estate  was  not  purchased,  and  she  invested  the  money  in  the  funds.    Helti,  oa 

the  daughter's  death,  that  the  money  was  impressed  with  the  character  of  realtf, 
and  passed  as  such. 
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enty-one  years.  This  4000/.  to  be  paid  out  of  my 
rsonalty  at  the  end  of  twelve  monthsi"  In  a  subse- 
:^nt  part  of  the  will,  he  proceeded  as  follows :  — 
[^  is  my  will  and  mind)  that  when  my  daughter 
K^Jierine  attains  the  age  of  twenty-one  to  receive  her 
K>0J1,  if  the  land  above  mentioned  is  not  bought)  t9 
v-^  security  for  2000/.9  to  be  returned  if  she  dies 
^Iiout  lawful  heirs,  to  my  son  and  daughters  that  have 
-US,  share  and  share  alike,  and  provided  the  land  be 
^chased,  to  be  returned  in  the  same  manner."  The 
»tator  bequeathed  his  residuary  personal  estate  to  his 

^^o  estate  was  purchased  for  Catlierine  and  her  lawful 
irs  as  directed  by  the  will.  She  attained  twenty-one 
X  785,  and  received  the  4000/.,  but  gave  no  security 
^  returning  the  2000/.  in  the  event  provided  for,  and 
^is  2000/.  she  afterwards  invested  in  the  purchase  of 
^^16/.  3  per  cents. 

Catherine  married  in  1807,  previously  to  which  a 
Settlement  was  executed  by  her  and  her  intended  bus- 
hand,  which  recited  the  purchase  of  the  stock  with  the 
2000/*  subject  to  be  returned.  The  stock  was  settled  on 
her  for  her  separate  use  for  life,  and  subject  thereto, 
upon  the  trusts  declared  by  the  testator's  wilL  The 
testator's  son  was  a  trustee  under  this  settlement.  He 
survived  his  co-trustees,  and  died  in  1 828,  having  ap- 
pointed the  Plaintiffs  his  executors,  who  thus  became 
possessed  of  the  stock  updu  the  trusts  of  the  settlement. 

Catherine  died  a  widow,  in  1841,  without  having  had 
any  issue. 

The  bill  was  then  filed  by  the  executors  of  the  son, 

praying  the  direction  of  the  Court  in  the  distribution  of 

thefimd. 

Mr. 
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CASES  IN  OHANCaERY. 

Mr.  Pemberton  Leigh  anA  Mr.  UttUj  for  the  Plaintiffs, 
stated  that  the  questions  were,  first,  whether  the  S216f. 
stock  was  to  be  considered  realty  or  personalty. 

Secondly,  what  estate  or  interest  Catherine  took. 

And,  thirdly,  as  to  the  vididity  and  extent  of  the  gill 
over. 

Mr.  Dimer  and  Mr.  Lewin  for  the  heirs  of  two  chil- 
dren argued  that  the  stock  mast  be  considered  as  im- 
pressed with  the  character  of  realty }  Johnson  v.  AmM{a), 
Earlom  v.  Saunders  (6),  Condey  v.  Hartstonge  (c),  and 
Hereford  v.  RavenhilL  {d) 


Secondly,  that  as  the  brothers  and  sisters  would  be 
the  heirs  general  of  Catherine^  in  the  event  of  her  having 
no  issue,  the  words  "  lawful  heirs,"  in  the  gift  over  to 
them,  must  necessarily  mean  heirs  of  the  body  of  Catherine^ 
and  that  she  therefore  took  an  estate  tail,  (e) 

Thirdly,  that  the  gift  over  to  the  brothers  and  sisters 
was  valid,  and  gave  to  them  either  the  fee  or  an  estate 
tail ;  Bailis  v.  Gale,  {g) 

Mr,  Kindei'sley  and  Mr.  Haddan  contended  that  there 
had  been  no  conversion  of  the  fund  into  realty,  and  that 
the  gift  over  was  valid.  They  cited  Nicholls  v.  Skinnet{h)f 
Hughes  v.  Sayer.  (/) 

Mr 


{a)  1  Ves.  sen,  169. 
{b)  Ambler f  241. 

(c)  1  Dow,  56 1 . ;  and  see  Cook" 
ton  V.  Rea^y  5  Beavan,  22. 

(d)  6  BeavaUySl, 

(e)  See  2  Jamian  on  WtUs^  238.J 
and  the  cases  there  cited. 


(g)  2  Ves,  sen.  48. 

(h)  Pr.  Ch,  528.  2  Roper  w 
Legacies f  470. 

(t)  1  P.  Wms.  $34.  1  Jarmn 
on  WiUt,526. 
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Mr.  Koe  and  Mr.  Hemhan^  for  the  real  add  personal        184S. 
representatives  of  CaUitrine^  claimed  the  whole  of  the     ^"tT^^^*^ 
fnnd^  contending  that  it  was  personal  estate,  the  estate  v. 

being  only  purchaseable  while  she  was  under  twenty-  Ashwowth. 
one,  and  if  not  done,  the  money  itself  was  to  be  *^  re- 
ceived'' by  her.  They  contended  that  the  gift  over,  being 
on  a  general  failure  of  <*  lawful  heirs,"  was  void ;  Cmnp^ 
bell  V.  Harding  (a) ;  and  that,  therefore,  Catherine  was 
absolutely  entitled.  They  argued  further  that,  in  any 
Qventt  the  stock  was  only  a  security  for  the  return  of 
MOOL  sterling;  and  that  the  surplus  value  at  least  be- 
longed to  Catherines  estate. 

Mr.  Kenyon  Parker^  and  Mr.  MUne^  for  the  only  sur- 
viving child,  contended  that  the  fund  was  impressed 
with  the  character  of  real  estate ;  that  Catherine  took  an 
estate  tail,  and  that  the  gift  over  was  valid;  that  the 
settlement  had  identified  the  stock  as  the  produce  of 
the  money,  and  had  declared  the  trust  of  the  whole 
of  it  accordingly ;  that,  by  reason  of  Catherines  ne- 
glect originally  to  give  security  for  the  return  of  the 
2000/.,  there  would  have  been  an  equity  to  treat  the  In- 
vestment, as  made  for  the  general  benefit  of  the  parties 
entitled  under  the  will,  even  supposing  the  settlement 
bad  not  declared  the  trust  upon  that  footing. 

•  Mr.  Little^  in  reply,  contended,  that  the  conversion 
into  realty  was  only  co-extensive  with  the  gifts  to  Gz- 
therine  and  to  the  son  and  daughters ;  which  gift,  in 
devises  of  lands,  would  make  Catherine  tenant  in  tail, 
with  remainders  to  the  son  and  daughters  for  life ;  that 
the  words,  *Hhat  have''  heirs,  vested  nothing  in  the 
heirs  or  in  the  ancestors,  but  only  limited  the  class  of 
son  and  daughters  who  were  to  take.    That  the  surplus 

interest, 
'     (a)  S  Rtut.  ^  Mylne,  390,;  and  8  JSU.4k69. 


416 


1843. 


Simpson 
ashwortr. 


CASlis  IN  CHANCERY.' 

interesti  after  satisQfing  the  above  gift%  retuhedMts 
original  character  of  personalty,  aiid  not  being  otherwise 
disposed  of,  passed  to  the  residuary  legatee;  and  diat 
the  Plaintifi&9  as  his  executorsi  were  therefore  beneficially 
entitledi  subject  to  the  life  estate  of  the  surviving  child 
in  her  share  of  the  fund.  1  Jar.  on  WilU^  p.  SS^^  and 
the  cases  there  cited/ 


The  Master  of  the  Rolls. 

The  consUruction  of  this  will  is  certainly  very  doobt- 
ful ;  but  according  to  the  best  opinion  that  I  can  form,  \ 
think  that  this  sum  was  intended  to  be  converted  into 
real  estate^  and  that  there  is  nothing  to  shew  that  it  wai^ 
OQ  any  subsequent  event,  to  be  reconverted. 

It  was  intended  to  pass  as  real  estate ;  and  though  the 
testator  had  provided  for  the  case  of  his  younger  daugh- 
ter attaining  twenty-one,  in  which  event  it  was  to  be 
given  to  her  on  certain  terms,  yet  it  was  intended  on  a 
contingency  to  come  back;  and  I  think  that  there  is 
nothing  to  shew  it  was  not  to  come  back  in  the  cha- 
racter of  real  estate. 

The  first  question  is,  what  estate  is  given ;  and  the 
second  what  is  the  effect  of  the  limitation  over.     The 
expression   "  lawful  heirs,"  by  itself,  would  mean  heirs 
general ;  but  it  is  to  be  observed  that  he  had  used  the 
same  words  in  the  previous  devise  of  all  the  real  estates 
given  to  the  other  children  in  every  one  of  the  gifts  over. 
On  the  construction  of  these  words  I  am  thei*efbre  bound 
to  conclude  that  he  did  not  mean  heirs  general,    but 
heirs  of  the  body  ;  the  consequence  of  which  is,  that  he 
has  limited  the  effect  of  the  words  "  lawful  heirs,"  and 
makes  it  heirs  of  the  body :  the  result  is  to  give  an  estate 
tail  to  the  daughter. 


As 


cases;  in  CHANCi;9Y. 

As  to  the  ^ft  over,  I  thiak  I  must  collect. he  meant 
the  sarae  quantity  of  estate  to  go  over  which  he  bad      ^^g^  -5- 
given  in  the  first  instance.  v. 

ASHWOKTH. 

•   ■       / 

I  think  also  that  the  gift  over  is  not  too  remote. 

The  result  is  that  the  first  gift  is  an  estate  tail,  the 
gift  over  is  valid,  and  that  gift  over  is  of  the  same  estate 
previously  given ;  viz.  an  estate  tail. 

The  plan  of  the  will  is  the  only  thing  which  is  dear. 
He  gave  the  largest  real  estate  to  the  son,  charged  with 
a  sum  which  he  contemplated  giving  to  the  daughters. 
He  gave  to  three  of  his  daughters  respectively  a  real 
estate  and  a  sum  of  money,  and  having,  (as  it  has  been 
truly  said)  exhausted  his  real  estate,  and  having  no  other 
real  estate  to  give  to  his  youngest  daughter,  he  gave  a 
sum  of  money  with  a  direction  to  invest  part  in  real 
estate. 

All  parties  ought  to  have  their  costs  out  of  the  fund. 


Vol.  VI.  Ff 
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July  5. 


PERRY  V.  TRUEFITT. 


A  notion 
being  made 
for  an  injunc- 
tion, it  stood 
oyer  with 
liberty  to  the 
Plaintiff  to 
bring  an  action 
to  establish 
his  right  The 
Plaintiff  ne- 
glecting to 
proceed  there- 
in, the  motion 
was  refused 
with  costs. 


I^N  the  8th  of  December  1843,  the  PlainCSff  moied 
for  an  injunction,  (a)    The  motion  was  oiderefl  to 
stand  over  with  liberty  to  the  Plaintiff  to  hm%  in 
action,  and  either  party  was  to  be  at  liberty  to  tip^. 

The  Plaintiff  not  having  commenced  any  such  acdoo, 
the  Defendant  now  moved,  that  the  motion  might  be  re- 
fused with  costs. 

Mr.  G.  Turner  and  Mr.  James  Parker  for  the  D^ 
fendant 


Mr.  Pemberion  Leigh  and  Mr.  Trotter  for  the  Plain- 


tiff. 


The  Master  of  the  Rolls,  having  stated  that  the 
Defendant  was  entitled  to  have  the  motion  refused  with 
costs,  the  suit  was  also,  at  the  same  time,  by  arrange- 
ment between  the  parties,  dismissed  with  costs. 


(a)  Ante,  p.  66. 
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I84S. 


CHAMEAU  ft  RILEY.  -^"^y  i«- 

A  COMMISSION  had  been  issued  for  the  ezamki*'  D^^u 
under  a  coo^ 
.  tioD  of  witnesses  on  the  part  of  the  Plaintiff  in  mitsioii 

Francff  in  support  of  the  state  of  facts  of  the  Plaintiff  ***^"V5  been 
'  '^'^  suppressed 

upon  an  enquiry  before  the  Master.  with  costs^ 

the  payment 

The  depositions  were  afterwards  suppressed  for  irre-  was  made  a 
gularity,  with  costs  to  be  paid  by  the  Plaintiff,  and  condUionJor. 

which,  on  taxation,  were  found  to  amount  to  197/*  new  comnds- 

non, 

Mr.LUn/d  now  moved,  on  the  Master's  certificate, 
for  a  new  commission. 

Mr.  Pemberton  Leigh  and  Mr.  Kinderdey  resisted 
the  application,  oti  the  ground  that  the  former  costs 
had  not  yet  been  paid. 

Mr.  Uoydm  The  Defendant,  has  taken  proceedings,  in 
France  against  the  Plaintiff,  whereby  his  property  has 
beeift  attached.  Either  the  Defendi^t  has  been  paid 
therewith,  or  the  Plaintiff  is  prevented,  by  that  attach- 
ment, from  complying  with  this  order  and  making  pay- 
ment. The  Defendant  has  taken  some  proceedings 
since  the  order;  he  is  not  therefore  entitled  to  pre- 
vent the  Plaintiff's  further  prosecuting  his  suit  until  the 
costs  have  been  paid.     Onge  v.  Truelock  (a),  was  cited. 

Tlie  Master  of  the  Rolls. 

Take  the  order  upon  payment  of  the  former  costs, 
but  let  the  Plaintiff  have  liberty  to  shew  that  the 
amount  has  been  paid,  or  that  the  Defendant's  proceed- 
ings in  France  have  prevented  his  making  payment. 

(a)  2  Mottoy^  41. 

Ff2 
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Jds  19.  STANLEY  V.  BOND. 

Where  the  biU  rpHE  original  bill  was  filed  on  the  24th  of  Odder 

b^fo^r^^er,  ^^*^'  «"^  °^  ^^^  ^**  of -SforrA  1848,  and  before 

it  is  not  ne-      the  Defendant  had  answered,  an  order  to  amend  was 
serve  a  iub^      obtained.     The  bill  was  accordingly  amended,  but  no 

pcna  to  an-      jjg^  siibpcena  was  served. 

swer  the  ** 

amendments. 

is^cnded*^^       On  the  9th  of  May  an  attachment  was  issued  for  want 

before  answer,  of  answer.     More  than  eight  weeks  had  then  elapsed 
the  Defendant     .  *  .  ^    .  ,  i     ^  i         .i_  •  l* 

is  not  entitled  ^mce  the  service  of  the  suopceruxj  but  less  tnan  eight 

to  eight  weeks  ^g^ks  from  the  amendment 

from  the 

amendment 

to  answer  it.  ^^  q   j^^^,^  ^^  j  j^^.^  j^^^^^  ^^^^  ^  discharge 

the  attachment  They  argued  that  it  was  irregular, 
first,  because  no  subpoena  to  answer  the  amended  bill 
had  been  served,  and,  by  the  original  subpcma^  the  De- 
fendant  was  required  to  appear  in  eight  days,  and 
"  answer  concerning  such  things  as  should  be  then  and 
there  alleged  against"  him  (a),  and,  therefore,  this  com- 
mand could  not  extend  to  matters  afterwards  alleged  by 
amendment. 


Secondly,  that  where  a  Defendant  had  not  answered, 
and  the  bill  was  amended,  he  was  entitled  to  tlie  same 
time  to  answer  the  amended  bill  as  he  had  to  answer  an 
original  bill,  namely,  eight  and  not  five  weeks,  other- 
wise a  Plaintiff  might  introduce  a  few  trivial  amend- 
ments to  his  bill  the  day  after  it  was  filed,  and  thus 
reduce  the  Defendant's  time  for  answering  from  eight 
weeks   to  five.     That,  therefore,   for  this   purpose,  a 

bill 
(a)  Ord,  Can.  60. 
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bill  amended  before  answer  should,  under  the  10th  1848. 
Order  o{ December  1833  (a),  be  regarded  as  an  original 
billy  filed  at  the  time  of  the  filing  the  amendments ; 
Spencer  v.  Bn/anf.{b)  That,  as  forty-five  days  only  had 
elapsed  from  the  amendment,  the  Plaintiff  was  prema- 
ture in  issuing  the  attachment  on  the  9th  of  Mm/y  add 
that  it  ought  therefore  to  be  discharged. 

Mr.  Pembertofi  Leigk,  contra^  was  not  heard  by 

7^  Master  qftJie  Rolls,  who  said,  I  have  no  doubt 
of  the  regularity  of  the  attachment,  and  I  must  refuse 
this  motion  with  costs.  If  the  Defendant  had  been 
entitled  to  any  indulgence,  he  should  have  made  an  ap- 
plication for  it;  the  Court  would  be  disposed  to  grant 
it,  if  he  could  make  out  a  proper  case. 


The  cause  being  set  down,  in  order  that  the  bill  might  Where  a  hill 
be  taken  p-o  confesso  under  the  Orders  of  the  11th  of  ^c<m/eMo,undeT 

April  1 842  (c),  the  i  ]  th  Or- 

der  of  April 
1842,  the 

Mr.  Pemherton  Leigh  proposed  to  take  such  decree  P^ajn'^ff  is  "o' 

^     ^     ^  entitled  to 

as  he  could  abide  by ;  but  such  decree  as 

he  can  abide 
by,  but  to  such 

The  Master  of  the  Rolls  said,  you  must  take  such  decree  only,  as 

he  iH  fintitlcu 

decree  as  you  are  entitled  to  upon  the  record  (d) :  you  ^  ^^  ^hg  ^^ 
must  state  your  case.  cord. 

(a)  Ord.  Can.  46.  {d)  See  Evam  v.  H^aUtami.aji^, 

{h)  9  Vet,  231.  p.  118.9  a°<l  Hayes  V.  BuerUy, 

(c)  Ord.  Can.  p.  195.  5  Dr.  ^  War.  S74. 


-F/3 
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Julsf  20.  GIBSON  V.  NiCOL. 

A  motion  for  A     NOTICE  of  motion  having  been  ^en  for  a  Ba- 

and  receiver  "^^  ceiver  and  an  injunction,  and  affidavits  havii^ 

being  brought  y^QQ^  filed  in  support,  the  motion,  at  the  request  of  the 

over  at  the  Defendant,  was  directed  to  stand  over,  to  enable  him  to 

Defendant^  put  in  his  answer,  which  he  did  the  next  day. 
who  filed  his 

next  day.  Subsequent  affidavits  were  filed  by  the  Plaintiff,  in  re- 
Held,  that  the  spect  of  title,  and  in  contradiction  of  the  answer,  and  a 
Plaintiff  might  ... 
use  affidavits  question  was  raised  whether  they  could  be  received. 

subsequently 

filed,  m  con- 

tradiction  to         Mr.  Pemberton  Leigh  and  Mr.  Wood^  for  the  Plamdn. 

the  answer, 

and  which, 

under  these  Mr.  Kindej'sley  and  Mr.  Calvert^  contrd. 

circumstances, 

must  be 

treated  as  an         Mr.  James  Parker  and  Mr.  RoU.  for  other  parties^ 
affidavit.  ^ 

The  Master  of  the  Rolls,  under  these  circumstances, 
thought  that  the  answer  was  to  be  treated  as  an  affi- 
davit. 


See  Maden  v.  Veavert^  5  Beav.S  12.  Norway  v.  Uowe^  19  Va. 
143.  Morphett  v.  JoneSy  lb,  550.  Shirreffv,  Beujiord,  8  Sim.  161. 
Smith  V.  Cieasbt/,  10  Sim.  93.  Barrett  v.  TickeU,  Jac.  154.  Chp- 
ham  V.  White,  8  Ves.  35.     lAoyd  v.  Jenkins^  4  Beav,  230. 
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STANLEY  r.  BOND.  jr^y  as. 

riiHE  1)111  was  filed  for  the  delivery  up  of  securities  A  bill  for  the 
"■-'  allegied  to  hiave  been  improperly  obtained  by  the  of  lecSitiL 

Defendant  from  the  Plaintiff,  and  on  which  he  had  com-  on  which  the 

'  ,  ,.  ^  ,  Defendant 

menced  proceedmgs  at  law.  had  com- 

menced pro« 
,  .  ceedingi  at 

The  bill  having  been  taken  pro  confesso  {a)  against  the  law,  was  tskea 

Plaintiff  was 
Mr.  Pemberton    Leigh    asked    that    the   Defendant  ^f^^^  }^^^ 
might  be  ordered  by  the  decree  to  pay  the  costs  of  the  though  the 
proceedings  at  law :  he  submitted  that  though  the  bill  specifically 
did  not  pray  for  them,  yet  that  the  Plaintiff  was  entitled  pray  for  wem. 
thereto  under  the  prayer  for  general  relief. 

The  Master  of  the  Rolls. 

You  are  to  have  such  decree  as  is  just;  and  I  think  it 
b  just  that  you  should  have  the  costs  of  the  proceedings 
at  law. 


(a)  Seeofitv,  p.42l. 


-F/4 


''■m 


dASKd  'm  CHI/INCBRY. 


'l'g^4is. 


•.  '    I 


T 


Feb.  H. 


I;  'i'f'  ihi- 


ill   •  •  ' .  -  -   i»-  - , 


I.   •  ■( 


.  / 


A     •'/ 


«    ' 


PUTTER  rt  JACKSON. 


A  trustee  ad- 
mitted he  had 
sold  out  trust 
stock,  but  he 
stated  that 
he  had  in- 
vested the 
produce  in 
otKer  secu- 
rities.   A 
motion  was 
made  before 
decree,  that 
he  might  re- 
purchase the 
stock  and 
transfer  it  into 
Court.    Held, 
that  the  Court 
could  make 
no  such  order. 


^T^HE  hV\  was  filed  by  patties  interested  in  the  esttte 
'^'  dF^  testatbr,  who  died  in  1828.  It  allied  tbt 
thfe  debts  ^fad  legacies  had  been  paid ;  that  the  XMUae 
had  been  invested  in  the  sums  of  2606/.  1 15. 9^.  SJ  per 
cents,  and  4578/.  85. 9d.  consols;  and  that  the  Defeddant, 
itbeitrustieciaQd  ex^utor,  had^  in  I845l»  in  breach  of 
trust,  sold,  out  these  funds  and  applied  the  produce  .to 
his  own,  use.  The.  bill  sought  to  charge  the  JDefendaDt 
with  these  sums. 

•'.■'■.•  .        • 

.  The  Deffndant,  l^yiits  an$wer,  stated  hi^  belief  tifat 

thBrdebts  and, legacies  had  been  paid ;  and  that,  at  the 

latter  end  of  May  1841,  in  consequence  of  the  high 

value  of  the  public  funds,  and  in  the  hope  of  increasing 

the  trust  estate,  he  did  sell  out  the  sums  of  2606/.  1  \s.  9d, 

3^  percent  and  478/. 8s.  9d.  consols,  ^^and  temporarily 

invested  the  produce  thereof  in  other  securities."    The 

Defendant  gave  no  further  explanation  of  the  manner 

in  which  the  produce  of  the  sales  had  been  applied  or 

invested. 


A  motion  was  now  made  that  the  Defendant  might 
repurchase  and  transfer  into  Court  these  two  sums. 

Mr.  Pemberton  Leigh  and  Mr.  Parsons^  for  the  motion, 
contended,  that,  as  the  Defendant  had  admitted  the 
possession  of  the  trust  funds,  and  had  sold  them  out,  and 
as  he  had  not  accounted  for  the  produce,  or  shewn  that 
it  had  been  properly  invested  and  secured,  he  was 
clearly  liable  to  replace  it,  and  that  it  ought  at  once 
to  be  brought  into  Court. 

Mr. 


■ 

Mr.  Kindersley  and  Mr.  Elderton^  contra^  contended 
that  there  was  no  such  admission  of  the  possession  of 
the  fund  as  to  entitle  the  Plaintiff  to  this  order  on  motion 
before  the  hearing.  That,  as  tl^e  ims^er  stated  that  the 
fund  had  been  reinvested,  the  Court  must  assume  that 
ibc  fund  was  DOW  upon  a  proper  investmentjand;  ibqtto 
.ipfeake  such  ati  order  as  that  asked  on  an  iuterloculbr/ 
application  was  contrary  to  the  practice  of  the  Court. 


•<  t 


.10 'TXrMAStER^if^  Rolls. 

1"  am  asked,  oh  motion,  to  order  thd  Defendant  to 
'  pdrijlias^  stbick,  and  then  transfer*  it  into  Court.    I  am 
m  bj^mibn  {hat  this  Court  cannot  tnak^  any  such  order* 


<  i 


II 


1843. 


FtJTTBR 
V, 

Jackson# 


'  1 1' , 


I  cannot  give  credit  to  the  statement  that  the  funds 
bave  been  properly  invested.  Though  the  Defendant  has 
ii6i  befeti  asked  by  the  bill,  still  be  would  do  well  to  exr 
plain  the  matter. 


I  ■ 

* 


■t  ." 


See  Meyer  t»  Monktwn^  4  Beawin,  343.  and  the  caaes  there  cited. 


.•» 
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Fa:i4,4s.  HARRIES  v.  LLOYD. 

■  f  ' 

A,  being  en-  ri^HIS  bill  was  filed  by  the  assignee  of  an  insolFent 
debts  coveT^^  "T:  debtor,  to  set  aside  a  deed  alleged  to  have  been 
nanted  with     voluntarily  executed  by  him,  within  three  months  befi^e 

J.,  that  in  ,  ''  .    ru-    •        • 

case  he  re-       the  commencement  ot  his  imprisonment 

ceived  them 

woSd  ^y  By  the  Insolvent  Debtors'  Act  {a)  it  is  enacted,  "  That 

him  1000/.,      if  any  such  prisoner  shall,  before  or  after  his  or  her  im- 

but  in  case 

he  should  re-    prisonment,  being  in  insolvent  circumstances,  voluntarily 

cei^e  part  convey,  assign,  transfer,  charge,  deliver,  or  make  over 
pay  one-sixth  any  estate,  real  or  personal,  &c.  to  or  in  trust  for  any 
recowe™  creditor,  every  such  conveyance,  &c.,  shall  be  deemed 
J.  received  fraudulent  and  void  as  against  the  assignees.  Pro- 
debts  which  vided  always,  that  no  such  conveyance,  &c,  shall  be  so 
*>e  ^l^olly  deemed  fraudulent  and  void,  unless  made  within  three 
Afterwards^  months  before  the  commencement  of  such  imprisonment, 

and  within        ^^  ^jj|^  ^jj^  yj^^  qj.  intention,  by  the  party  so  transfer- 
three  months      ^  ...  ^    j  r      j       ^ 
before  A.^s       nngs  &c.,  of  petitioning  the  said  Court  for  his  or  her 

OT5"akln«  Ae  discharge  from  custody  under  this  act." 

benefit  of  the 

Insolvent  Act,       'pj^g  circumstances  under  which  the  assignment  took 

pressure)  as-  place  were  as  follows  : —  In  1835  David  Williams  was 
rii^debte  to°^  entitled  to  three  debts,  one  of  3900/.  due  from  Sackville 
B.^  to  secure    Gwynne^  another  of  2000/.  due  from  W.  Rice^  and  the  third 

the  debt  re-      ^^  1060/.  due  from  Sackville  Gwynne  and  Elizabeth  Lewis. 
covered  and 
those  still  un- 
paid.  It  was         On  the  2d  of  June  1835,  David  WiUiamSy  upon  the 

foj  Tl    t^       marriage  of  his  daughter  with  WiUiam  Jones,  executed 

under  the  act.  a  settlement. 

Held  also,  that 

S,  had  not,  as      (a)  7  G.  4.  c.  57.  s,  52.  re-enacted  by  the  1  &  2  Fie/,  c.  1 10. 
against  the         s.  S9. 
insolvent's  as- 
signees, any  lien  on  the  remaining  debts,  for  the  one-third  of  the  first  debt  improperly 
retained  by  A» 
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a  settlement,  by  which  he  covenanted  with  David  Uoyd 
and  Stephen  Jones  that  in  case  the  said  several  sums  of 
S900il)  2000/.9  and  1060/.  should  be  recovered  in  full, 
and  not  otherwise^  be  would,  within  six  months  next 
after  such  recovery,  pay  to  Lioyd  and  Jones  the  sum  of 
1000/. ;  but  in  case  he  should  not  be  able  to  recovtf 
and  receive  those  sums  in  full,  then  he  would,  at  the 
time  and  in  manner  thereinbefore  mentioned,  pay  tc^ 
Uqyd  and  Jones  one^ixth  part  of  and  in  such  part  or 
parts  of  the  three  sums  as  he  should  be  able  to  recover ; 
the  amount  was  to  be  held  by  the  trustees  upon  the 
usual  trusts  of  a  marriage  settlement* 

In  May  1837,  the  Plaintiff  commenced  an  action  at 
law  against  David  Williams^  and  in  Jtdy  1837  obtained 
a  verdict  for  2750/.,  subject  to  a  reference.  The  refer- 
ence was  proceeded  in,  and,  on  the  16th  of  December 
1837,  the  amount  due  from  David  Williams  was  ascer- 
tained by  the  arbitrator  ;  he  made  his  award  in  January 
following,  thereby  awarding  U^SL  to  the  Plaintiff. 
For  this  sum  David  Williams  was  arrested  on  the  1 0th 
of  March  1838,  and  he  thereupon  took  the  benefit  of 
the  Insolvent  Act. 


4ST. 

lJi«f. 


Harrhs 
Llotd^ 


In  the  meantime,  however,  and  on  the  19th  of  2)f<- 
eember  1837^  David  Williams  assigned  the  bond  debt  of 
Sackville  Gwynne  and  Elizabeth  Lewis  for  1060/.  to 
David  Uoyd  and  Stephen  Jones^  upon  trust  to  retain 
333/.  6s.  Sd.  (being  one-sixth  of  Biceps  debt  of  2000L 
which  had  been  received  by  David  Williams  previous  to 
November  18379  &nd  had  been  wholly  retained  by  hip), 
and  such  further  sums  as  should  be  equal  to  one-sixth 
of  the  sums  received  on  the  other  debts  of  1060/.  and 
B900L  The  assignment  having  been  executed  within 
three  months  before  the  commencement  of  the  imprison- 

mentf 


i » 


m 


CfkBt^'V^  C&k^CtBYi 


\U^\ 


mMta 


ni^,'th(b  bill  was  filed  to  set  it  aside,  on  the  ground  of 
it^  being  Vdluntary. 


!]    ). 


The  third  debt  of  3900Z.  was  considered  desperate, 
and  had  been  sold  for  200/. 


The  case  alleged  for  the  defence  was  this :  That  Wil* 
liam  JbneSj  on  or  about  the  month  of  November  1837, 
had  discovered  that  David  Williams  had  received  the 
sum  of  2000/.,  one  of  the  sums  comprised  in  the  mar- 
riage settlement,  and  one-sixth  part  whereof  ought  to 
have  been  paid  and  invested  upon  the  trusts  of  that 
settlement,  and  he  thereupon  applied  to  David  WiU 
liamSj  and  requested  him  to  pay  over  the  sixth  part  of 
such  sum  to  the  trustees  of  the  settlement,  and  pressed 

t 

him  further  to  secure  the  due  payment,  in  like  manner, 
of  the  sixth  part  of  such  further  sums  as  should  be 
received  out  of  the  other  sums  of  3900/.  and  1060A 
That  David  Williams^  having  applied  the  whole  of  the 
sum  of  2000/.  to  his  own  purposes,  and  being  then 
unable  to  pay  over  such  sixth  part,  did,  upon  the 
application  and  instance  of  the  Defendant  WiUiam  Jones^ 
and  not  voluntarily  or  fraudulently,  agree  to  secure  the 
due  payment  of  the  said  sixth  part  thereof,  and  also  of 
the  other  sums  which  might  thereafter  be  received,  by 
an  actual  assignment  to  the  trustees  of  the  settlement 
of  the  debt  of  1060/.,  and  the  security  for  the  same, 
upon  express  trusts  for  that  purpose;  and  accordingly, 
and  sometime  in  the  month  of  November  1837,  instruc- 
tions were  given  by  William  Jones  to  Messrs.  Jones  and 
Bishop^  as  the  solicitors  of  William  Jorzesy  to  prepare 
such  assignment. 

The  only  proof  of  the  insolvency  was  the  schedule  in 
the  Insolvent  Court,  which  evidence  being  objected  to 
by  the  Defendants,  was  received  de  bene  esse. 

Mr. 
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.  Mr.  Pemlmion  Leigh  and  Mr.  Frexling^  for  tb|»,P^- 
tiff,  contended,  that  as  the  deed  had  been  executed  ^MUt 
out  pressure^  within  three  months  of  the  imprisonment, 
it  was  therefore  void*  Stuckey  v.  Dicm  (a),  Herbert  v. 
Wilcox  (6),  Binns  \.  Tamey  (c)^  Dames  v.  Jcach,  {d)r 
Becke  y*  Smith  [e) ;  and  see  Margareson  v.  Saxton.  (g) 

That  it  was  unnecessary  to  shew  that  the  debts  pP  the 
insolvent  exceeded  the  assets  at  the  time ;  De  Tastet  v. 
Le  Tavemier(h);  that  if  there  existed  any  dou|)t,  an 
inquiry  should  be  directed :  Townsend  v.  Westacott  (i) ; 
and  that  the  trustees  of  the  settlement  had  no  lien  on 
tlie  debts  for  the  sixth  of  the  2000/. ;  Watson  v.  The 
Duke  of  Wellington.  (Jc) 

Mr.  Kindersley  and  Mr.  James^  contra.  To  ^void  an 
assignment  under  this  act,  it  must  be  proved  to  have 
been  made  spontaneously,  and  without  any  pressure ; 
Ai'ndl  V.  Bean.  (/)  Her^  there  was  no  spontaneous  act 
on  the  part  of  the  insolvent ;  he  did  no  moi:e  tBan  he 
was  liable  to  do,  and  what  he  would  have  been  com- 
pelled to  do,  if  a  suit  had  been  instituted  against  him 
for  that  purpose.  He  had  received  2000/,,  one  sixth  of 
which  ought  to  have  been  paid  to  the  trustees,  and 
under  the  settlement,  the  trustees  had  a  lien  on  the  other 
debts  for  payment  of  the  sums  agreed  by  the  settlor  to 
be  paid.  There  was  no  fraud  in  perfecting  the  equitable 
iien,  and  such  an  act  is  not  sufficient  to  avoid  the  trans- 
action.    Mogg  v.  Baker,  {m) 

There  is  no  proof  of  insolvency ;  the  schedule  is  hot 

evidence  as  against  the  parties  claiming  under  the  as- 

«  signment. 


^^ 


(a)  8JKf.4-ir.190. 

(e)  2M.4^}r.l91. 
'  ^^ig)  lY.^C.  (Ex.)  625. 


[h)  iKeen^iei. 
(t)  2  Beavan^  SiCK 
{k)  I  Ruu.  ^  M.  602.     .. 
(I)  8  Bing.  87.  and  I  Moor,  ^ 
ScoU,\5l;  '    '^  ^         ; 

{m)3M.4^  FT.  195. 


m»i 


Haeubs 
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sigmnotit  A  setdor  himself  fnigbt,  in  the  Insolvent 
CoQit^  have  made  statemaits  purpoMljr  to  aVcid  the 
deed. 

The.  Master  ^the  Roula^ 

Sometime  previous  to  November  18S7»  but  when  is 
not  stated,  David  Williams  received  the  2000/.  due  from 
Mr.  Rice ;  he  committed  a  breach  of  covenant  bj  not 
paying  over  S3S/.  6s.  Sd.^  or  one  sixth  part  to  the  trustees 
of  the  settlement  It  is  said,  that  about  this  time  and 
before  the  completion  of  the  reference  to  arbitration,  ap- 
pUpation  was  made  by  the  paities  claiming  under  the 
settlement  for  some  security  for  this  33S/.  6s.  Sd.,  and 
that  the  deed  of  the  19th  of  December  18S7  was  in 
consequence  executed. 

That  the  deed  of  the  19th  o(  December  1837  was  ex- 
ecuted within  three  months  before  the  commencement 
of  the  imprisonment,  is  not  disputed;  but  two  points 
are  raised,  ^5/,  that  it  was  not  voluntary ;  and,  secondly^ 
that  David  Williams  is  not  proved  to  have  been  in  in- 
solvent circumstances  at  the  time. 

As  to  the  first  question,  it  is  said  that  it  was  not 
voluntary,  because  David  Williams  gave  to  the  parties 
claiming  under  the  settlement  no  more  than  what  they 
were  entitled  to  before ;  that  he,  being  bound  by  cove- 
nant to  pay  to  the  trustees  one-sixth  of  the  monies  reco- 
vered, did,  in  order  to  repair  the  breach  of  trust,  assign 
the  1060/.  to  the  trustees,  who  were  to  retain  there- 
out 333Z.  6s.  Sd.y  (being  one  sixth  of  the  2000/L,)  and 
then  to  retain  one-sixth  of  the  other  sums.  Was  tliis 
any  more  than  what  the  trustees  were  entitled  to  ?  It 
would  have  been  an  absurdity  to  have  executed  this 
deed,  if  the  parties  were  entitled  to  what  it  gave  inde- 
pendent of  the  deed.  I  am  of  opinion,  that  it  was  in- 
tended 
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tended  to  give  a  benefit  to  the  parties  claiming  under  1849. 
the  settlement  which  they  had  not  befiMre^  and  that  k 
was  their  intention  to  put  themselves  in  a  better  posi- 
tion than  the  other  creditors,  and  to  obtain  for  themselves 
an  additional  benefit  I  think  the  deed  was  voluntary, 
and  that  it  was  not  the  less  voluntary,  because  the  parties 
called  on  the  insolvent  for  the  additional  security; 
being  voluntary  it  is  void,  provided  the  party  was  at  the 
time  in  insolvent  circumstances. 

The  next  question  then  is,  whether  the  insolvency 
is  proved,  and  I  think  that  it  is  not  sufficiently  shewn  to 
me  that  David  Williams  was  insolvent  at  the  time.  His 
schedule  alone  is  produced,  but  this  does  not  enable  me 
to  adjudicate  on  the  point  without  an  inquiry. 

Mr.  Kitidersley  admitted  the  insolvency. 

The  Master  of  the  Rolls. 

Then  the  assignment  must  be  declared  void  as  against 
thePlainti£ 


The  Defendants  having  claimed  to  have  a  lien  on  the       Teb.  25, 
1060/.,  for  the  333/.  6&  S^i,  (bemg  one  sixth  of  the 
SOOO/.  received  by  David  WiUiams^)  the  case  came  on  to 
be  argued  as  to  that  remaining  point 

Mr.  Pemberion  Leigh  and  Mr.  R'eeling  contended 
tiiat  there  was  no  lien  on  one  debt  for  the  monies  re- 
ceived in  respect  of  another.  That  there  had  been 
a  mere  breach  of  covenant,  in  respect  of  which  the 
Defendants  must  come  in  as  creditors  under  the  in- 
sc^vency. 

Mr.  Kinderslejff  canird^  contended,  that  assuming  the 
three  debts  could  not  be  received  in  fiillf  the  trustees 

of 
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<>f  the  settlement  were  entitled  to  one  sixth  of  what  was- 
receivedi  and  had  a  lien  on  the  whole  for  that  amount. 

Mr.  Pemberion  Leigh  in  reply. 

The  Master  of  the  Rolls. 

The  question  is,  what  was  the  intention  of  the  parties  s 
it  seems  to  have  been  this :  if  all  three  debts  were  re— 
ceived,  1000/.  was  to  be  paid  to  the  trustees  of  th^ 
settlement,  but  if  part  only  was  received,  then  one  sixtKm 
of  the  sum  actually  received  was  alone  to  be  paid  to 
them.  What  happened?  one  sum  of  2000/1  was 
ceived  by  David  WiUiams^  and  was  applied  by  him 
his  own  use,  and  no  part  was  paid  over  to  the  trustees 
of  the  settlement ;  he  thereby  committed  both  a  breacb 
of  trust  and  a  breach  of  covenant. 


I  do  not  mean  to  say  that,  in  thb  state  of  things,  sod 
to  prevent  the  further  breach   of  trust,   the  persons 
claiming  under  the  settlement  might  not  have  filed  their 
bill,  and,  by  means  of  the  equitable  jurisdiction  of  this 
Court,  have  prevented  Dceoid  Williams  from  receivii^ 
any  further  part  of  the  debts,  and  by  getting  the  funds 
into  Court,  they  might  not  have  worked  out  their  equity; 
but  before  any  relief  had  been  granted,  or  any  order 
had  attached  on  the  funds,  David  Williams  became  in- 
solvent, and  ceased  to  have  any  control  over  the  pro* 
perty.     It  became  vested  in  other  persons  for  the  benefit 
of  his  creditors,  so  that  any  right  established  by  thb 
Court  on  the  funds,  would  be  to  the  prejudice  of  those 
creditors. 

I  do  not  think  that  the  trustees  of  the  settlement  are 
entitled  to  have  the  1060Z.  applied  in  satisfaction  of  the 
S33/.  6s.  Sd.  They  will  however  be  entitled  to  one  sixth 
of  the  1060/.  when  received. 


CASES' 1^'bttA!^c5fi^.'  M*- 

MILLAR  V.  CRAIG.  "■^Ss.'' 


ij/iri/  3,  4. 

_^.  object  of  this  bill  was  tp  sjet  a$uj|e^^^]:e}f^ase  An  account 
,  t  «3^ecuted  by  the  Plaintiffs  in  .1823,  ,^fld.  .fo^^  ji^^t  „nd  release's 
f»  ^c^counts  of  the  estate  of  thq-  testator  Jama  Cmiflf,,  .executed 

•   ^  '*  .f...*>^i.o     uctween  the 

P^^V^  at  his  death  was  wholly  embarked  in  i^jpa'jH^^R^Ip.  residuary  le- 

l?^^^e^s),  taken,  as  if  no  such  release  had  been^ecutodji.  g^tees  ot  a 

-^        -  T  f'  '      '  .  ~*-T..mi,  rrm?  r»rrr"  partner  and 


f  ^^^i*  liberty  to  surcharge  and  falsify  sujcji  accp^t.  ,  ,  .ipthe  represen- 

■  *      tatives  of  the 

"r-^^    '  *       .     v*.    /.  •    ..   'surviving 

'  ^^V'^  t€stator^  Jawe^^  Cra/5. carried  on  a,  very, j^^xtj^ij^ivq, partner.    Nu- 

^^\PW  as  9  iqcrchant,.  in  partnership.  .witUJ<p^4Co;n^>»  i^JTporTant" 
*^^n  to  the  month  of  Marcfi  1804,  when  the  Jatt^P  errors  in  the 

r^**      1  r  •  T-. ,      1,      '  account  hav- 

■^'^Ured  from  the  concern.  ing  been  prov- 

ed, the  release 

'"'•"  ,r\.i'  '1    \' ..     :c.       •'  .•    .  ..'I-   .'^  ■     :  uij'ji  /<«(i  -.!..»  I     wassetaside, 

/flWjs  CV^ig  afterwar4p  took  hisrnephip^  in|;9.pj^t-?.i)ut  having 

^rsj^ip.  .The.peripd  at  which  .this  Pffjtnersij|p.,^^^^ 

.  .  ,,   ,,.  raencqd  and  the  loss 

■•  :     ..«   /;       W  of  books  and 

documentBy  the  Court  declined  opeokig^tbe  accounts  .a]tc^eth«r><  >bBt  gave  liberty 
odty  to  surcharge  and  falsify. 

l('9llh>ullifAbn-tfiiit  interest  t^ouk!  be  allowed  on'tSi^cai/Ttyi'Uf  [i^Hiiers  presumed 
und^. ^^circums^jjces.  .    '  i!,lfj<j»   »;- 

In  a  partnership  between  A,  and  B.  interest,  was  allowed  on  the  capitals.  C,  who 
wdf  ii  olcrk  and  relative,  was  cognisant  of  the  teriTT^on  wh^hthl^  partnership  was 
earned  00.  JB.  retiired,  and  A.  and  C.  continued  th^b,i|sin^s:  ,t||)&  whole  capital 
emlifirked' therein  belonged  to  A.  There  was  an  absence  ot  all  proof  of  any  agree- 
iiMoli  •  betitfeen  A^  and  C  in  respect  of  interest  on  .capitals  JH^  nriA>E.  were  after- 
wards admitted  into  the  business,  and  an  interest  account  of  capital  was  then  re- 
sutned.  '  Held,  under  these  circumstances,' 'and  fr&ai'  tHie  khowlMge  that  C.  had  of 
thetemifion  which  the  first  partnership  had  beea  carried  on,: that  it  must  be  as- 
ffumedthat  interest  on  capital  was  to  be  allowed  in  the  second  partnership. 

P^tftnef^ipacceunCS'hflvitig  been  directed  to  be  taktn  \y  cne  Master,  in  a  case 
in  which  some  of  the  books  had  been  lost,  the  Court  directed  the  )&JUster,  if  it  should 
appear  in  taking  the  account  that  any  necessary  books,  &c.  should  be  wanting,  to 
report  the  same  specially;  and  whether,  in  consequence  of  the  want  of  such  books, 
he  was  y^aaUe.to  proceed  satis^EMStorily  in  taking  the  ^ccomits,  • .  : 

where  a  release  has  been  executed,  and  the  parties  have  for  a  long  space  of  time 
aoi|liieseed  Hi  it;'the  mere  proof  of  errors  will  not,  10  the  ttbi6Aee"<>r  fraud,  induce 
tb^^urt  either  to  set  \t  aside  or  to  give,  leave  to  surcharge  and  falsify ;  but  the 
nature'  and  amount  of  the  errors  alleged  and  proved,  may  have  a  very  considerable 
effect  in  the  consideration  of  the  question,  whether  the  release  win  lurly  obtained. 

Vol.  VI.  ..       ...Gg 
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menced  was  a  matter  of  controversy  between  the 
parties  to  this  cause,  the  Plaintiffs  alleging  it  to  have 
been  about  the  year  1810,  and  the  principal  Defendant, 
on  the  other  band,  contending  that  it  commenoed  in 
1804,  when  Carrie  retired. 


The  business  was  however  carried  on  by  Jamet  and 
John^  but  with  the  capital  of  James^  until  1814;  Charles 
Nicholh  and  WiUiam  Lewis  were  then  taken  into  the 
partnership,  and  that  partnership  continued  down  to 
the  death  of  the  testator  James  Craigf  which  happened 
in  January  1818. 

The  testator,  by  his  will,  bequeathed  his  residuary 
estate  to  John  Craigj  but  if  he  should  die  without  issue 
living  at  the  time  of  his  death  (which  happened),  then 
he  bequeathed  the  residue  principally  to  the  Plaintiffs, 
and  he  appointed  Ann  Craig^  the  said  John  Craig^ 
WiUiam  Millar  and  the  said  Charles  NichoUs,  his  execu- 
tors, who  all  proved  his  will.  The  business  was  con- 
tinued after  his  death  by  the  surviving  partners. 

In  1821,  an  account  of  the  testator's  estate  was  made 
out  by  an  Accountant,  which  William  Millar  the  executor 
was  pressed  by  the  three  other  executors  to  sign,  but 
having  declined  doing  so,  another  account  was  there- 
upon made  out  and  passed  at  the  legacy  duty  office  by 
the  three  other  executors. 


John  Craig  the  nephew  died  in  January  1823,  having 
appointed  the  Defendant  James  Craig  his  executor  and 
residuary  legatee.  After  the  death  of  John  Craig^  the 
representatives  of  JamcSj  proposed  to  the  residuary 
legatees,  who  resided  in  Scotland^  to  divide  the  residue 
on  the  basis  of  the  account  passed  at  the  legacy  duty 
office,  which  shewed  that  the  testator's  estate  consisted 
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of  38,266/.,  and  that  the  residue,  after  deducting  certahi 
charges,  amounted  to  22,251/.  This  being  agreed  to, 
the  amount  was  divided  between  the  residuary  legatees, 
and  they,  in  July  1823,  executed  a  release  to  the  exe- 
cutors of  all  claims,  &c.  It  did  not  appear  that  any 
explanations  were  then  given  of  the  accounts,  or  that 
they  were  vouched. 


The  Plaintifis,  as  they  alleged,  subsequently  dis- 
covered numerous  and  important  errors  and  omissions 
in  the  account,  and  they  filed  this  bill  in  1831,  specifying 
the  errors,  and  praying  that  the  release  might  be  set 
aside,  and  that  the  accounts  might  be  properly  taken, 
or  that  they  might  be  at  liberty  to  surcharge  and  falsify 
the  account.  It  appeared  that  many  of  the  partnership 
books  and  papers  were  not  forthcoming. 

It  is  unnecessary,  for  the  purpose  of  this  report,  to 
state  the  specific  errors  complained  of,  except  one, 
which  related  to  a  claim  made  on  behalf  of  the  resi- 
duary legatees,  to  have  interest  on  James  Craig* s  capital 
in  the  concern  paid  out  of  the  partnership  assets.  The 
circumstances  relating  to  which  are  as  follow  :  —  Upon 
John  Craig  being  taken  into  partnership,  the  whole  of 
the  large  capital  employed  in  the  business  was  the 
property  of  the  testator,  his  uncle;  and  it  was  not  pre- 
tended that  John  Craig  had  any  other  property  to  bring 
into  the  partnership  except  the  arrears  of  his  previous 
salary  as  clerk  to  his  uncle.  No  deed  of  partnership 
appeared  ever  to  have  been  executed ;  no  stipulation  as 
to  any  allowance  of  interest  on  the  capital  was  proved ; 
besides  which,  no  account  seemed  to  have  been  made 
out  or  settled  during  the  partnership  between  the  tes- 
tator and  his  nephew,  from  which  the  terms  on  which 
they  carried  on  their  trade  could  be  collected. 
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It  appeared,  that  in  the  previous  partnership  of  Crai^ 
and  Corrtey  interest  had  been  allowed  in  the  accounts 
on  each  partner's  capital,  and  an  interest  account  kept; 
and  though  nothing  in   this  respect  appeared  in  the 
partnership  between  the  testator  and  his  nephew,  yet 
interest  was   again   allowed   after  Nicholls  and  Lcm 
had  been  admitted  partners  in  the  concern,  but  there 
was  no  allotment  of  the  interest,  as  between  James  and 
John  Craig.     It  appeared  also,  that  in  the  first  account 
prepared  for  passing  at  the  legacy  duty  office,  an  item 
of  8161/.  was  inserted    for   interest  on   the   testator's 
capital,  which  was  subsequently  struck  out,  the  opinion 
of  counsel  being  unfavourable  to  the  claim.     The  Plain- 
tiffs now  claimed  to  have  interest  allowed  on  the  amount 
of  the  testator's  capital  in  the  partnership  concern. 


Mr.  Pemberton  Leigh^  Mr.  Tktmery  and  Mr.  Bolt  for 
the  Plaintiffs. 

Mr.  Kindersley  and  Mr.  Dixon  for  the  principal  De- 
fendant. 

Mr.  Romilli/y   Mr.  Cankrien^   Mr.  IVright^   and    Mr. 
Toller  for  other  parties. 


The  Master  of  the  Rolls. 

In  this  case,  the  bill  is  filed  For  the  purpose  of  setting 
aside  a  release  executed  on  the  5th  of  Juli/  1823,  on 
the  ground  that  it  was  fraudulently  obtained,  and  that 
the  accounts  in  respect  of  which  it  was  executed,  contain 
very  numerous  and  important  errors.     Very  numerous 
and  important  errors  have  been  proved  in  this  case.    I 
cannot  help  saying  that  I  do  not  recollect  any  case,  in 
which  errors  of  such  an  amount  and  number  have  met 
with  so  faint  an  answer  as  has  been  given  in  this  case. 
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Errors  have  been  distinctly  proved,  but  it  is  not  neces- 
sary that  I  should  observe  on  them,  for  unless  the  re- 
lease  is  to  cover  all  the  errors  detected  in  the  accounts, 
the  accounts,  in  some  way  or  other,  must  be  reconsidered. 

I  quite  agree  with  the  argument  that  has  been  used, 
that  where  a  release  has  been  executed,  and  the  parties 
have,  for  a  long  lapse  of  time,  acquiesced  in  it,  the  mere 
proof  of  errors  will  not,  in  the  absence  of  fraud,  in- 
duce the  Court  either  to  set  it  aside,  or  to  give  leave  to 
surcharge  and  falsify,  but  the  principle  must  be  taken 
with  this  qualification,  that  the  nature  and  amount  of 
the  errors  alleged  and  proved,  may  have  a  very  con- 
siderable effect  in  the  consideration  of  the  question  whe- 
ther the  release  was  fairly  obtained. 

Beyond  all  doubt,  the  Plaintiffs,  who  were  in  Scotland^ 
never  had  an  opportunity  of  examining  those  accounts. 
I  do  not  find  any  proof  whatever  that  the  Plaintiffs  re- 
lied 0|i  William  Millar  as  their  agent  in  the  treaty  with 
the  other  executors;  on  the  contrary,  I  find  that  they 
employed  their  own  solicitor  or  law  agent  in  Scotland : 
I  do  not  even  find  that  William  Millar  assumed  to  act 
for  them ;  and  he  himself,  it  must  be  observed,  was  an 
executor  and  an  accounting  party. 

Looking  at  all  that  has  taken  place  between  these 
parties,  what  reason  is  there  to  think  that  the  Plaintiffs 
had  any  means  whatever  of  examining  the  accounts,  or 
that  they  signed  the  release,  except  upon  the  mere  con- 
fidence that  these  accounts  had  been  truly  and  properly 
stated  ?  This  would  entirely  preclude  the  argument 
that  these  parties  must  be  considered  as  having  settled 
each  and  every  disputed  item,  for  the  purpose  of  coming 
to  an  arrangement,  agreement,  or  compromise.  This 
release  was  signed  in  confidence :  it  was  signed  in  the 
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belief  that  these  accounts  had  been  truly  stated,  a  con- 
fidence, in  some  degree  no  doubt,  reposed  in  William 
Millar,  but  a  confidence  which,  if  reposed  in  William 
Millar,  was  certainly  reposed  without  any  just  or  proper 
foundation.  Seeing  that  the  release  was  obtained  under 
such  circumstances,  in  respect  of  accounts  containing 
errors  so  great  as  have  been  proved^  I  cannot  think  that 
it  is  consistent  with  justice  to  say,  that,  because  a  con- 
siderable length  of  time  has  elapsed,  before  these  parties, 
resident  in  a  remote  part  of  the  United  Kiogdom, 
discovered  the  errors,  the  account  is  for  that  reason  to 
stand. 


I  confess,  therefore,  that  I  have  felt  no  hesitation 
in  coming  to  the  conclusion  that  the  Plaintifis  must 
be  nt  liberty,  at  the  least,  to  surcharge  and  falsify  the 
accounts.  Whether  they  ought  to  be  at  liberty  to 
open  them  altogether,  is  a  matter  of  difficulty,  and  I 
must  take  time  to  consider  it  I  conceive  it  may  not 
altogether  depend  upon  the  question  of  fraud  or  no 
fraud,  because,  having  regard  to  the  lapse  of  time,  all 
parties  are  entitled  to  be  treated  with  some  considera- 
tion. Though  the  lapse  of  time  will  not  protect  them 
from  having  the  account  examined,  still  it  may  protect 
them  from  the  necessity  of  proving  every  item  contained 
in  the  account.  The  difficulties  of  taking  the  account, 
together  with  the  loss  of  some  of  the  books,  which 
might,  by  possibility,  contain  entries  which  would  ex- 
plain the  errors,  might  render  it  very  fit  that  the  Plain- 
tiffs should  merely  have  liberty  to  surcharge  and  falsify 
the  account,  and  also  that  the  Master  should  have  power 
to  state  special  circumstances,  with  the  particular  view 
of  stating  whether  any  of  those  books  containing  entries 
which  might  possibly  tend  to  clear  up  those  errors,  have 
been  lost 
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The  next  point  is  as  to  when  the  partnership  between 
James  and  John  Craig  commenced.  The  evidence  is 
such  that  I  am  afraid  it  does  not  enable  me  satisfactorily 
to  dispose  of  it.  I  will  however  consider  it,  and,  if  I 
cannot  satisfy  myself,  I  must  direct  an  inquiry. 


The  question  of  interest  rests  in  a  strange  state  of 
ambiguity ;  but  the  question  is,  what  is  to  be  collected 
from  the  situation  in  which  these  parties  were  ?  In  the 
business  carried  on  by  Corrie  and  James  Craig^  it  is 
admitted  that  the  parties  were  credited  with  interest  on 
the  amount  of  their  respective  capitals;  therefore,  ac* 
cording  to  the  usage  of  the  persons  then  engaged  in  this 
business,  an  interest  account  was  kept.  In  that  early 
period  of  the  business,  it  is  not  left  to  what  the  legal 
presumption  or  conclusion  might  be,  in  a  case  where 
persons  carry  on  a  partnership  without  any  agreement, 
and  without  any  account  being  kept  or  made  out  from 
which  an  agreement  might  be  implied,  for  at  this 
period,  each  of  the  persons  carrying  on  that  business  was 
credited  with  interest  on  the  amount  of  his  capital.  This 
continued  until  March  1804.  It  does  not  appear  when 
John  was  admitted  a  partner,  but  the  whole  capital  with 
which  the  partnership  business  was  carried  on  after  1804, 
whether  it  was  a  partnership  with  John  or  not,  was  the 
property  of  James,  and  all  that  John  had,  was  the  amount 
of  certain  arrears  of  wages  that  had  become  due  to  him 
in  the  service  of  Corrie  and  Craig^  and  which  was  quite 
a  trifle  in  comparison  with  what  his  uncle  had  embarked. 
Supposing  John  to  have  become  a  partner  in  the  year 
1804,  the  business  was  carried  on  for  about  ten  years, 
without  any  account  being  stated  between  them.  In  this 
singular  state  of  things,  whatever  property  James  had, 
whether  it  was  property,  plainly  and  avowedly  in  the 
business  or  exclusive  of  the  business,  all  his  income, 
and  every  thing  that  he  had,  seems  to  have  been  brought 
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into  the  concern.      If  John  Craig's  notion  waS)  that 
his  uncle  really  intended  that  he  James  Craig  should 
have  had  no  property  or  income  of  any  kind,  in  which  he, 
his  nephew  Johrij  was  not  to  participate  to  the  extent  of 
one  half,  I  confess  it  appears  to  me  to  have  been  a  very 
singular  notion  to  have  entertained,  in  the  absence  of 
any  legal  proof,  memorandum,  or  document  of  any  kind 
from  which  such  an  intention  could  be  collected.     We 
are  unfortunately  left  for  ten  years  without  the  least 
light  thrown  on  the  subject,  except  that  all  the  income 
which  James  was  entitled  to  was  brought  into  the  con- 
cern, and  is  alleged  by  Jo/m  to  have  been  brought  into 
the  concern  for  the  purpose  of  being  consolidated  with 
that  capital,  to  a  moiety  of  the  profits  of  which  he  con- 
sidered himself  to  be  entitled. 


After  the  1st  of  January  1814,  when  NichoUs  and 
Lewis  were  admitted  into  the  partnership,  we  again  find 
that  there  is  a  computation  of  interest  commenced. 
The  capital,  treated  as  the  capital  o^  James  and  John,  was 
credited  with  interest  against  Nicholls  and  Lewis,  and 
it  so  went  on  until  the  death  of  James  Craig.  That 
which  was  the  usage  of  Corrie  and  James  Craig  before 
John  could  have  had  any  thing  to  do  with  it,  became 
again  the  usage  of  James  and  John  Craig,  the  instant 
they  admitted  any  other  person  into  the  concern.  But 
we  are  again  under  the  same  ambiguity  as  to  John  and 
James,  because  even  then  there  was  no  account  stated, 
as  between  James  and  John,  in  respect  of  any  interest 
whatever.  Now  supposing  it  to  be  the  law  (which  I  do 
not  think  is  quite  so  clear),  that,  when  you  find  partners 
equally  laborious  and  equally  attentive  to  the  business, 
as  I  think  is  proved  they  were  in  this  case,  you  allow  no 
interest  on  any  excess  of  capital,  and  that  therefore  you 
do  not  put  the  parties  on  equal  terms  in  that  respect,  still 
you  would  clearly  give  it,  if  you  can  collect,  from  the  cir- 
cumstances. 
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cmnstances,  or  from  the  usage  between  these  parties, 
that  there  ought  to  be,  or  was  intended  to  be,  such  a 
computation  of  interest.  Can  one  believe  that  the  party 
to  whom  the  whole  capital  belonged  renounced  his  ad- 
vantage in  that  respect,  and  continuing  to  take  an 
equally  laborious  part  in  the  transaction  of  the  business, 
should  bring  in  his  whole  incori^e,  both  partnership  and 
private,  and  yet  intend  to  reserve  no  advantage  oF  that  in- 
come upon  the  settlement  of  accounts  between  himself  and 
copartner  ?  I  must  say,  I  have  great  difficulty  in  coming 
to  such  a  conclusion  as  that.  My  present  opinion  is, 
that  interest  ought  to  be  charged.  I  will  look  a  little 
further  to  see  whether  there  are  any  authorities  upon 
it :  and  I  will  reserve  that  point. 


With  regard  to  the  length  of  time  that  has  elapsed,  I 
feel  considerable  apprehension  in  opening  these  ac- 
counts altogether,  from  the  possible  loss  oF  documents 
during  that  time,  and  particularly,  in  consequence  of 
John  Craig  being  represented  by  the  Defendant  James 
Craig,  and  of  a  great  number  of  the  partnership  docu- 
ments having  got  into  the  possession  of  Mr.  NichoUs 
independent  of  James  Craig,  I  confess  that,  unless 
bound,  I  should  be  reluctant  to  do  it. 


The  Master  of  the  Rolls. 

On  the  best  consideration  I  can  give  to  this  case,  I 
think  that  John  Craig  must  have  known  all  the  arrange- 
ments which  took  place  in  the  business  of  Corrie  and 
Craigj  and  the  principles  on  which  it  was  carried  on,  and 
the  mode  of  computing  interest  on  the  capitals  of  the 
partners.  My  opinion,  therefore,  is,  that  interest  ought 
to  be  computed  on  James  Craig's  capital.  On  the  other 
point,  I  think  that  the  justice  oF  the  case  will  be  suffi- 
ciently answered  by  giving  the  Plaintiffs  liberty  to  sur- 
charge 
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charge  and  falsify  the  account.     The  case  may  be  in  die 
paper  to-morrow. 


April  4. 


The  Master  of  the  Rolls. 

On  consideration  of  this  case,  I  retain  the  opinion  I 
before  expressed,  that  interest  ought  to  be  charged  upon 
the  capital  of  the  partners  engaged  in  this  concern.    I 
think,  that  the  circumstance  of  John  Craig  being  per- 
fectly aware  of  the  nature  of  the  accounts  kept  as  be* 
tween  James  Craig  and  Corrie,  and  the  fact  that  there 
was  no  agreement  entered  into  and  no  act  done,  in  any 
way  to  shew  that  the  business  between  James  Craig  and 
John  Craig  was  to  be  carried  on  on  any  other  footing  than 
it  had  been  previously  carried  on  between  James  Craig 
and  CorriCf  make  it  almost  a  necessary  inference  that 
an  allowance  of  interest  upon  the  capital  must  have  been 
intended. 

As  to  the  relief  which  ought  to  be  afforded,  it  appears 
to  me,  that  under  the  circumstances  of  this  case,  justice 
will  be  sufficiently  answered  by  giving  the  Plaintiffs 
leave  to  surcharge  and  falsify  the  accounts.  Under  all 
the  circumstances,  some  considerable  risk  of  undue  loss 
to  the  legal  personal  representative  of  John  Craig  might 
be  incurred,  if  the  accounts  were  altogether  opened. 

The  decree  I  propose  to  make  is  this :  —  Declare  that 
the  Indenture  of  release  of  the  15th  of  July  1823,  shall 
stand  only  as  a  discharge  for  the  several  sumso  f  money 
thereby  stated  to  be  retained  by,  or  paid  to,  the  several 
parties  thereto  as  therein  mentioned.  Declare  that  the 
account  in  the  indenture  mentioned  to  be  stated  shall 
stand,  with  liberty  to  the  Plaintiffs  and  the  Defendant, 
the  legal  personal  representative  of  John  Craig,  to  sur- 
charge and  falsify  the  same.  Direct  the  Master  to  as- 
certain 


CASES  IN  CHANCERY, 


44S 


certain  and  state,  what,  at  the  date  of  the  indenture, 
was  the  just  amount  and  value  of  the  residuary  estate  of 
James  Craig  deceased.  Direct  an  inquiry  at  what  time 
John  Craig  deceased  was  admitted  to  be,  and  became, 
a  partner  with  James  Craig^  in  the  business  in  the  plead- 
ings mentioned.  Direct  that,  so  far  as  it  may  be  neces- 
sary for  the  purpose  stated,  the  Master  is  to  take  an  ac- 
count of  the  dealings  and  transactions  of  the  partnership 
subsisting  between  John  Craig  deceased  and  James  Craig 
deceased,  from  the  commencement  thereof  to  the  time 
when  Charles  NichoUs  and  William  Lewis  were  admitted 
partners  in  the  said  business,  and  also  of  the  dealings 
and  transactions  of  the  partnership  subsisting  at  the 
decease  of  James  Craig^  and  at  the  decease  of  John  Craig^ 
between  Charles  Nicholls  and  William  Lewisj  from  the 
commencement  thereof  up  to  the  time  of  the  death  of 
James  Craig,  Let  the  Master  ascertain  and  state  what 
was  due  to  James  Craig  deceased,  from  the  said  part- 
nership firms,  or  either  of  them,  at  the  time  of  his 
death ;  and,  in  taking  those  accounts,  interest  is  to  be  al- 
lowed to  each  partner  for  the  amount  of  his  capital, 
from  time  to  time,  employed  in  the  concern.  Let  the 
Master  also,  so  far  as  it  may  be  necessary  for  the  pur- 
pose aforesaid,  take  an  account  of  the  personal  estate 
* 

and  effects  of  James  Craig  deceased,  possessed  by  John 
Craig  deceased,  William  Millar  and  Charles  Nicholls^  or 
any  or  either  of  them,  tne  Plaintiffs  waiving  all  relief 
against  Ann  Craig^  the  estate  of  John  Craig  deceased, 
and  William  Millar  and  Charles  Nichollsy  in  respect 
of  any  acts  and  receipts  of  Ann  Craig  on  account  of  the 
estate  of  James  Craig.  Let  the  parties  produce  be- 
fore the  Master  all  books,  documents,  &c.  in  the  usual 
way,  and  if,  in  the  proceeding  to  surcharge  and  falsify 
the  accounts  mentioned  in  the  indenture  of  release,  or, 
in  taking  any  of  the  accounts  hereby  directed,  it  shall 
appear,  that  any  books,  documents,  or  writings  necessary 

or 
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or  useful  as  evidence  in  respect  of  the  matters  aforesaid, 
or  any  of  them,  are  wanting,  let  the  Master  report  the 
same  specially  (a),  and  also  state,  whether,  iu  conse* 
quence  of  the  want  of  any  such  books  or  documents,  be 
is  unable  to  proceed  satisfactorily  in  takmg  the  accounts^ 
or  in  making  the  enquiries  hereby  directed. 

Reserve  all  the  costs. 

(a)  See  Turner  v.  Comey^  5  Beavan,  515. 


AprU  26,  27, 
28. 


The  ATTORNEY-GENERAL  v.  RICKARD& 


^I^HE  question  in  this  case  was,  whether  certain  pas- 
"^    sages  in  the  information  were  or  were  not  imperti- 


The  information  was  filed  by  the  Attorney-General, 
at  the  relation  of  three  persons  named  Engler^  Shds^ 
and  HoHsley^  and  the  substance  of  the  statements  was 


Exceptions 
for  imperti- 
nence cannot 
be  maintained,  ^^^^ 
if  the  ma.  "«"*• 

teriality  of  the 
passages  is 
so  connected 
with  the 
merits  of  the 
cause  as  to 

render  it  pro-    j^is :  —  Mr.  Afifiesley  was  indebted  to  Emler.  who  pro- 
per matter  for  .  i  .  &      »  r 
discussion         ceeded    against   him   to    outlawry.     Judgment  of  out- 

determinarion   ^^^^y  having  been  entered  up  against  Amiesley  in  1835, 

of  the  Court  the  sheriflF  held  an  inquisition  under  a  capias  tdlagatum^ 
at  the  hearing.         -  i,,irr  it^ 

An  inform-    ^"d,  on  the  lltn  or  January  1841,  returned,  that  if.  was 

ation  was  filed  ^ot  seised  of  any  lands  within  his  county.  The  inform- 
Attomcy-  ation  alleged,  that  such  return  had  been  made,  in  con- 
the"rdation  of  sequence   of   a  fraudulent  deed  executed  by  Anned^t 

whereby   his   freehold  property  had  been  conveyed  to 

Richards  and   Walker^  his  attornies.     The  information 

insisted   that  this  deed  was  voluntary  and  fraudulent, 

a  civil  action,    ^^^  ^^^  i^  h&^  been  executed  between  the  return  to  a 

between  the  former  writ,  which  turned  out  to  be  defective,  and  the 
judgment  and 

inquisition.        return  to  the  present  writ. 

Held,  that  The 

statements 

sliewing  the  interest  of  the  relators  and  the  motives  for  the  execution  of  the  deeds 

as  against  the  creditors,  were  not  impertinent. 


A.  B.,  to  set 
aside  a  frau- 
dulent deed 
executed  by 
an  outlaw  in 
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The  information  prayed,  that  her  Majesty's  Attorney- 
General,  on  behalf  of  her  Majesty,  might  have  the  be- 
nefit, in  equity,  of  the  said  judgment  of  Outlawry  and  of 
the  said  writ  of  capias  utlagatnm  issued  thereon ;  that 
the  said  indenture  or  deed  of  trust  might  be  declared 
fraudulent  and  void,  and  of  none  effect,  as  against  the 
right  or  title  of  her  Majesty  under  and  by  virtue  of  the 
said  outlawry ;  that  all  the  estate  and  interest  which  be- 
longed to  the  Defendant  Annesley  in  the  lands  and  here- 
ditaments comprised  in  the  said  indenture,  or,  (in  case 
the  said  indenture  should  be  to  any  extent  valid  or 
effectual)  then  such  estate  as  still  belonged  to  him  bene- 
ficially, in  or  out  of  the  same  lands  and  hereditaments, 
might  be  answered  to  her  Majesty,  and  for  an  injunction 
and  receiver. 


1843. 


The 

Attorney- 

GeKeral 

V. 
RiCKARDS. 


The  information-  contained  the  following  passages, 
which,  it  was  contended,  were  impertinent : — 

'^  That,  by  indenture  of  assignment,  bearing  date  the 
19th  day  of  August  1838,  the  said  Frederick  Engler,  for 
good  and  valuable  consideration,  duly  assigned  the  said 
bond  and  all  principal  monies  and  interest  due  or  to 
become  due  thereon,  unto  Stulz  and  Housley^  the  two 
other  relators  herein  named,"  &c.,  <^  and  thenceforth 
the  debt  remained  ^'  in  trust  as  to  the  beneficial  interest 
therein  for  the  said  Siidz  and  HousLey^ 

'*  That  the  said  indenture  was  devised  and  contrived 
fraudulently,  for  the  purpose  and  intent  to  delay,  hinder, 
or  defraud  the  creditors  of  the  Defendant,  A^  Annesley^ 
of  their  just  and  lawful  actions,  suits,  debts,  and  de- 
mands, and  in  particular  to  delay  and  defeat  the  debt  of 
the  said  Frederick  Engler^  and  his  proceedings,  in  or 
under  the  said  outlawry." 


u 


That 
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1843. 


The 
Attorney- 
General 

V, 
RiCKARDS. 


"  That,  at  and  before  the  time  of  execating  the 
indenture,  the  said  Defendant  A,  Annedey  was  residiog 
at  Holyrood  House^  for  the  purpose  of  avoiding  bis  cre- 
ditors, or  of  preventing  or  delaying  the  proceedings 
against  him,  and  he  was  in  very  embarrassed  circum- 
stances, and  indebted  in  very  large  sums  of  money, 
which  he  was  wholly  unable  to  pay." 


These  and  the  corresponding  interrogatories  and  some 
other  minor  passages  were  objected  to  as  impertinent, 
and  the  Master,  upon  exceptions,  so  found  them.  The 
Plaintiff  thereupon  brought  the  case  before  the  Court 
upon  exceptions  to  the  Master's  report. 

Mr,  Pemberton  Leigh  and  Mr.  Campbell,  for  the  Plain- 
tiff, in  support  of  the  exceptions  to  the  Master's  report 
These  statements  are  not  impertinent  '*  Impertinencies 
are  where  the  records  of  the  Court  are  stuffed  with  long 
recitals,  or  with  long  digressions  of  matters  of  fact, 
which  are  altogether  unnecessary  and  totally  immaterial 
to  the  point  in  question  :  as  where  a  man  will  tell  a  tale 
of  a  tub,  where  he  sets  forth  a  long  deed,  which  is  not 
prayed  to  be  set  forth,  in  hccc  verba,  where  he  stuffs  his 
answer  with  long  recitals,  which  are  nothing  to  the  pur- 
pose." (a) 

Here  it  was  necessary  and  proper  to  shew  why  these 
persons  were  made  relators,  and  their  real  interest  in  the 
matter,  and  why,  in  substance,  they  proceed  in  the  name 
of  the  Attorney-General.  The  deed  is  alleged  to  have 
been  executed  for  the  purpose  of  defrauding  the  cre- 
ditors. The  fraud,  as  against  the  Crown,  flows  from 
the  fraud  against  the  creditors,  and,  to  shew  that  fraud, 
it  is  most  important  to  state  the  objects  and  motives  of 

the 

(a)  Gilbert,  For.  Rom,  209. 
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the  parties.  Though  the  forfeiture  on  an  outlawry  is 
nominally  to  the  King,  yet,  in  truth,  it  enures  to  the 
Plaintiff  in  the  action,  and  the  produce  goes  towards 
payment  of  his  demand.  If  the  debt  and  costs  were 
paid,  the  outlawry  would  bci  reversed.  The  Crown, 
therefore,  in  substance,  stands  in  the  nature  of  a  trustee 
for  the  creditors,  {a) 


1848. 


The 

Attornet- 

Gbneral 

V, 
RiCKARDS. 


If  these  passages  were  really  impertinent,  they  are  too 
trifling  to  make  it  reasonable  to  incur  the  expense  of 
expunging  them ;  the  only  object  of  the  Defendant  in 
getting  these  exceptions  allowed  is  to  enable  him  to  demur 
to  the  information,  long  after  the  time  for  demurring  has 
expired.  If  there  be  the  slightest  doubt  of  these  passages 
being  found  material  at  the  hearing,  the  Court  would 
not  now  expunge  them ;  it  would  be  deciding  the  merits 
of  a  case  upon  exceptions  for  impertinence,  —  a  course 
so  manifestly  inconvenient  that  the  Court  would  hesitate 
to  adopt  it       . 

Mr.  Kinderdey  and  Mr.  Kenyoftj  for  the  Defendants. 
Xhe  statements  contained  in  this  information  relative  to 
the  assignment  of  the  debt  by  Etigler^  to  the  fraud 
alleged  to  have  been  practised  on  the  creditors  of  An- 
neslet/y  and  to  his  residence  at  Holyrood  House^  and  his 
object  in  so  doing,  are  wholly  irrelevant  to  the  issue, 
and  to  the  case  of  the  Crown  i  they  are  therefore  imper- 
tinent 

The  Attorney-General  might,  in  a  case  of  this  de- 
scription, have  sued  without  any  relator ;  Englerj 
SiulZf  and  Housley  are  not  parties  to  this  information, 
and  it  is  therefore  perfectly  immaterial  what  claims  they 

may 


(a)  See  Rex  v.  WiOcet,  4  Burr,  S549. 
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The 
Attorney- 
General 

V. 
RiCKARDS. 


may  have  against  Anneslet/,     At  law  they  have  no  re* 
cognised  interest  under  the  outlawry,  the  Crown  alone 
would   be  entitled  to  any  property  seized  under  the 
capias  utlagatum  ;  Rex  v.  Fowler,  (a)     It  is  true  that  the 
Crown  usually  makes  a  grant  of  the  property  to  the 
creditor;  but  this  is  an  act  of  mere  grace  and  fiivour; 
and  the  practice  does  not,  until  the   grant   has   been 
made,  confer  on  the  creditor  any  acknowledged  right  or 
interest  in  law,  to  the  outlaw's  property.     The  case  is 
similar  to  that  of  a  bastard  dying  intestate,  and  without 
heirs,  though  the  Crown,  in  such  a  case,  usually  grants 
the  escheated  property  to  the  family,  still  they  have  no 
interest  which  would  enable  them  to  maintain  any  pro- 
ceedings in  respect  of  the  bastard's  property.     ^'  The 
Crown  is  not  and  cannot  be  a  trustee  for  the  creditors. 
It  is  merely  matter  of  grace  that  the  King  makes  such 
grant  of  the  goods  of  persons  outlawed  to  the  Plaintiffi, 
who  have  no  manner  of  right  in  the  goods  until  the 

grant  has   been  obtained  from  the  Crown."     v. 

Bromley,  (i) 


The  capias  tUlagatum  has   relation  to  the  lands  of 
which  the  outlaw  was  seized  on  the  day  he  was  out- 
lawed, or  at  any  lime  since  (c) ;  the  alleged  deed  was  sub- 
sequent. 


The  Master  of  the  Rolls. 

This  is  an  information  filed  for  relief,  which  is 
certainly  of  a  singular  description,  and  may  require 
great  consideration  before  the  cause  is  ultimately  dis- 
posed of. 

I 


{a)  Bunb.38. 

{If)  2  P,  WiUiams,269.\  and  see 
Cuddon  V.  Hubert,  7  Sim.  485. 


(c)  See  LiUt/s  Entries,  465. 
552. 
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contains  some  few  allegations,  which  are  not  alleged 
e  tainted  with  any  prolixity  or  unnecessary  length, 
r^ard  to  the  matter  intended  to  be  expressed,  but 
:1i  are  said  to  express  matters  wholly  immaterial, 
"which,  therefore,  ought  to  be  treated  as  impertinent 
matter  complained  of,  independent  of  the  inter- 
'Cories,   contams   twenty   lines   in   the   stating  and 
^ing  part     I  am  not  at  all  prepared  to  say  that, 
:^r  of  this  lepgth  introduced  into  pleadings  might 
1>e  so  plainly  irrelevant,  and  so  unlikely  to  afford 
^undation  for  the  relief  prayed,  as  to  make  it  proper 
pply  to  the  Court  to  expunge   it  as   impertinent, 
consider  the  questions  which  constantly  arise  at  the 
ing,  as  to  the  materiality  or  immateriality  of  an  al'^ 
ion.     Those  who  are  accustomed  to  attend  Courts, 
9  from  day  to  day,  arguments  alleged  at  the  Bar  by 
^^Uusel  on  the  one  side,  that  a  particular  allegation  is 
^^portant,  and  by  the  other  side  that  it  is  not ;  and  the 
flirts,  in  their  judgments,  and  upon  the  result  of  a 
careful  examination,  reject,  I  think  I  may  say  without 
exaggeration,  four  fifths  of  what  is  alleged  to  be  ma- 
terial,  and  found   their  judgments  on    the  remaining 
fifth.     Those  who  are  acquainted   with  this  course  of 
proceeding,  and  with  the  real  difiiculty  there  often  is  in 
ascertaining  whether  an  allegation  is  material  or  not, 
woald  not,  in  the  least  degree  be  disposed  to  concur  in 
the  opinion,  that  because  a  fact  may,  at  the  hearing  or 
at  the  end  of  a  cause,  turn  «out  to  be  immaterial,  it 
is  therefore  to  be  treated  as  impertinent  from  the  be-* 
ginning. 


184S. 


The 

Attobney- 

Obmbral 

RlCKARDS. 


I  think  that  these  exceptions  to  the  Master's  report 
ought  to  be  allowed,  and  for  this  reason,  that  it  will  be 
matter  of  argument  upon  the  merits  of  the  cause,  at  the 
bearing,  whether  these  passages  are  or  are  not  material. 

Vol.  VL  H  h  The 
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1843. 


The 

Attornby- 

Gbneral 

V, 
RlCKARDS. 


The- Court  cannot  go  into  all  the  merits  of  a  case  and 
consider  what  the  ultimate  rights  of  a  Plaintiflf  may  be, 
for  the  purpose  of  determining,  and  that  upon  an  im- 
perfect argument,  whether  certain  allegations,  the  ma- 
teriality of  which  may  be  doubtful,  are  actually  to  be 
considered  as  immaterial.  It  would  have  the  efiect  of 
drawing  the  whole  merits  of  a  cause  into  question,  upon 
an  allegation  of  impertinence.  This  would  certainly  be 
an  inconvenient  mode  of  proceeding,  and  one  not,  in  the 
least  degree,  calculated  to  preserve  any  right  which  the 
party  who  takes  the  objection  has  in  the  cause ;  for  if  it 
should  appear,  upon  the  consideration  of  the  case  on 
the  merits,  that  the  allegations  complained  of  are  im- 
material, they  cannot,  in  any  degree,  support  the  equity 
of  the  case,  or  give  the  Plaintiff  any  right  as  against 
the  Defendant 


It  is  a  matter  of  importance  to  avoid  unnecessary 
length ;  but  it  is  of  much  more  importance,  in  discuss- 
ing a  question  of  length  or  materiality,  not  to  determine 
the  merits,  before  the  Court  has  before  it  all  that  is 
material  to  the  merits.  It  is  for  this  reason  that  I 
think  these  exceptions  had  much  better  never  have  been 
filed ;  and  for  this  reason  also  I  think  the  Master  has 
come  to  an  erroneous  conclusion ;  the  exceptions  to  his 
report  must  therefore  be  allowed. 


V  I  wish  to  observe  I  have  not  at  all  determined  whe- 
ther these  passages  are  material  or  not.  If  this  matter 
had  come  on  upon  the  merits,  it  would  then  have  been 
necessary  to  consider  whether  these  allegations  were 
material,  and  whether  they  did  or  did  not  tend  to  sup- 
port the  equity  raised  by  the  information.  I  think  tliat 
exceptions  for  impertinence,  in  respect  of  mattens  alleged 
to  he  immaterial,  cannot  be  maintained,  when  the  ques- 
tion 
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tion  of  the  materiality  is  so  connected  with  the  merits  of        1843. 

the  cause,  that  it  cannot  be  decided  without  going  into     ^"^xiT^ 

the  consideration  of  the  whole  merits  of  the  cause.  Attorney- 

General 

■ » 

V, 


NoTB.«^  Affirmed  on  other  grounds  by  the  Lord  Chancellor^     Richards. 
1  FhiU^,  3S5. 


BRADSTOCK  t;.  WHATLEY.  ^^^  9, 

^T^HE  bill,  in  substance,   alleged,  that   the    Plaintiff  Where  a  cause 

-*-    had  been  induced  by  two  solicitors  who  were  in  '*  *^*       ? 

■^  upon  an  ob- 

partnership,  to  consent  to  be  appointed  a  new  trustee  jcction  for 
of  the  will  of  Walter  Woodcock^  in  the  room  of  a  de-  ^g"  ^^e  Plain- 
ceased  trustee.     That  he  had  been  so  appointed  upon  tiff  begins. 
their  undertaking  to  indemnify  him,  and  that  the  soli-  cause  is  set 

citors  afterwards  acted,  on  the  Plaintiff's  behalf,  in  the  down  upon  an 

objection  for 

trust    The  bill  sought  to  make  the  estates  of  both  liable  want  of  par- 
for  the  receipt  of  trust  monies.  X-I-S" 

Order  of  ><«- 

The  Defendants,  by  their  answer,  objected  that  the  court  merely 

suit  was  defective  for   want  of  parties,    and  amongst  ^^y^^  ^^  ^P^- 

other  persons,  they  insisted  that  the  personal  representa-  record  as  it 

live  of  Woodcock  was  a  necessary  party.     The  Plaintiff,  xhg  ^'b""^^^^^^ 

under  the  S9th  Order  of  August  1841  (a),  set  down  the  can  only  be 

cause  for  argument  upon  the  objection  that  the  personal  posed  of  at 

representative  of  Woodcock  was  a  necessary  party,  and  he  the  hearing, 

submitted  to  the  other  objections.  record  and 

evidence  are 
complete. 
Mr.  Pemberton  Leigh^  for  the  Plaintiff,  insisted  on  his      Form  of 

right  to  begin,  he  alone  having  the  right  to  set  down  ^^^^  %^o%u 
the  objection.  reserved. 

Mr. 
(o)  Ordinet  Can,  175. 

Hh  2 


"^  ^i*i/        '  Mh  Tinnier  for  tfie  DefettAiirtaL   *Thef  ^j^ofc  befeg 

-*?T*^w!JC    ^*^^  "^y  ^^®  Defendants,  they  have  a  right  to'%e|^'ib 

^.  the  same  way  as  upon  a  plea  or  demurrer  for  want  of 

WHkWiV.    jiijrtieji;     At  the  heiring,  tlibugfc  the  PlidnSff  6^ 

his'c^^'  thei'Defendant  has  the  reply  on  an-  ol^dctidii 

Tor  waAt  of 'parties! 


*  '  (  i"i 


'    The  MxstER  €f  (he  Rolls  deoided  that  tbe  FUntiff 

ira»  entitle  to  begih. 

-"•  •         ■  1    ■  i  .         ..  ;-;      '  . •    1  ■     I  '      ■!"::;:'•.••  ••■ 

-*  ■  •    J     ■;    '         i-      •       ■  ■         ■■.'  -J 

The  objection  for  want  of  parties  Was  th^  argtied. ' 


'i>lamtiff. 


iir.  Jpmbetiim   teigh    aod    IWr.   BiHr;^ '  *e 


Mr.  Tt^mer^  cmtrd. 

.  ■  :  '■  •  ■     ; 

Vir.  Pemherton  Lcighj\nre!f\y. 

Beasley  v.  Kenyan  (a),  Seddon  v.  Conneti  (&),  SJfl^  v. 
fTj^^rf^r  (c),  Afoy  v/&7iy  (rf)  were  cited. 

2%^  Master  o/*  rtf  Rolls  decided  that  the  objec- 
tion was  not  tenable,  and  daring  the  discusi^ibD  said:  — 
Where  a  Plaintiff  declines  to  set  down  for  argutnent,  an 
objection  for  want  of  parties  raised  by  the  answer,  he  sub- 
jects himself  to  this  penalty :  —  h^  will  not  atiiieheariibg} 
be  entitled,  as  of  course,  to  an  order  to  amend  by  add- 
ing parties.  He  would  stilf,  however,  be  td  liberty  to 
make  out  a  special  case  for  the  exercise  of  the  discre- 
tion of  the  Court  in  his  favour,  and  the  Court  wouU 
then  have  to  decide  whether  his  bill  should  be  dis- 
missed 

(a)  3  Beav.  544.  (c)  9  Simons,  156, 

(A)  10  Simons,  79.  ((/)  I  F.  4-  C.  (C.  C.)  255. 


. /QAgE8/I^  i3^AN<?JEfty. 


^^ 


HBtseied.  ior.  wanti  of  parties, .  qw  retained,  with  liberty 
f  ^. amend.- 


f  ♦ 


^O   '!^i•>■ 
;...  .  WNi|  acsause  comes  before  th^  (uoiuct  uo/der  the  39th 
'Orderi;  the  Court  can  oqly  give  ifa  ppinioa  on  the 
record  as  it  then  stands ;  the  objection  cannot.  finaUiy 
be  disposed  of  until  the  hearing,  for  it  is  impossible 
Tat  .tfcjel  bfginitidg  >o(.A  oa,me  to:  stfj  who  . wiU ;  be  Treces- 
sary  parties  at  the  end.      The  ^X^oiuft  cannol;  fipaUy 
determine  the  matter  until  the  record  has  been  com- 
pleted and  the  d^<}^fii6S'Takeii:*"Whateyer  the  Court 
m^ht  deci|()e  pa  sucbran  occa^jon^th.e  Plaip tiff  might  the 
very  next  day  amend  hisl)ill  and*  vary  his  case,  and  the 
.^fpit  fnjght-ag^n  undergo  a  variation  by  the  furt^r  an- 
swer  and  evidence.     The  judgment  of  the  jppurt.on 
such  an  occasion  cannot  therefore  be  conclusive. 

As  to  the  form  of  the  order,  1  tnink  there  ought  to 
be  some  constat  of  wbat .  haa  .been  decid^  hf  the 
Court.  The  proper  form  of  order  would  seem  to  be 
jtbi&i^T-the  JDefen<Jants  having  >by  their  answer  objected 
that  certain  persons  (naming  them)  are. necessary  par- 
ties  to  this  suit,  the  Plaintiff  caused  the  objection  to  be 

--j^i^^^^^'  f"Vl>^^^^^^^r^^  9PH^^^^  of  the  Court, 
_j0riif^ttieir.  t)ie  , personal  rejxi^es^iUative  of  ff^ocZfoc^  was  a 
^ipeoda^^afy. ,  parj^  to  the  suit.  Whereupon  &c.,  ;^e 
^jCpu^  heldf.that  as  the  record  was  now  framed,  sych 
^jpiersQf(a|,ffqpresentative  was  not  a  necessary  party. 

Qj  J  *T]lie!Cpsts  ^hqi^Id.  be  reserved  untjl  the  hearing. 
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1848. 


Jw,e«.  The  ATTORNEY-GENERAL  v.  Lord 

CARRINGTON. 


An  informa- 
tion related  to 


nnHIS-case  came   before   the  Court  upon  petition, 
two  objects,  "  partly  impugning  the  correctness  of  the  Master's 

one  failed,  and  taxation  of  costs, 
the  decree  dis- 

muchofthe  I'he  information   was  filed,  seeking  to  charge  the 

information  as  estates  of  Lord  Carrinsion  with  two  perpetual  annuities 

related  to  it,  q  r     r 

without  costs,   of  40/.  and  4/.      At  the  hearing,  the  relief  in  respect  to 

theDefendant  ^^^  '^"^^^^  ^^^   abandoned,  and  by  the  decree  it  was 

to  pay  the  in-  ordered,  that  so  much  of  the  information  as  sought  to 

costs  of  the  charge  the  lands  with  the  payment  of  the  annuity  of 

suit.    Held,  4,/,  should  be  dismissed  without  costs.     And  it  was  de- 

ing  Master  was  clared  that  the  said   lands  were   chargeable  with  the 

wrong  in  ap-     annuity  of  40Z.  per  annum,  and  an  account  of  the  arrears 

portioning  the  "^ 

general  costs     was  directed,  and  it  was    ordered  that  the  Defendant 

of  suit  be-  Lord  Carriti^ton  should  pay  into  ihe  Bank  what  should 
tween  the  ^  '    •^ 

two  olyects.  be  found  to  be  the  amount  of  the  arrears,  and  it  was 
will  not  inter-   ordered,  that  the  said  Defendant  should  pay  to  the  in- 

fere  with  the  formaiit  his  costs  of  the  suit,  and  also  pay  to  the  other 
discretion  of  . 

the  taxing  Detendants  their  costs  ot  the  suit,  the  said  costs  to  be 
masters  as  to     jaxed  by  the  taxinij  Master. 

the  quantum  ''  ° 

of  fees  to 

counsel.  Xhe   Attorney-General  took  in  his  bill  of  costs  for 

process  of  taxation,  which  amounted  to  333/.  The  taxing  Master 
contempt  for     taxed  it  at  101/.,  havinff  struck  off  several  items,  and 

not  answering,  ,  ^ 

not  allowed  having  disallowed  79/.  by  way  of  apportionment  of  the 
atioiVt'^costs  &^"^^^1  costs  of  the  suit  common  to  the  two  annuities  of 
of  suit  as  4-/.  and  40/. 

between  party  What 

and  party. 

By  the  decree  the  lands  of  the  Defendant  were  declared  chargeable  with  40/.  a 
year,  and  the  Master  was  directed  to  take  an  account  of  the  arrears,  and  theDe- 
fendant was  ordered  to  pay  what  should  be  found  due.  Held,  that  the  Defendant 
was  not,  under  the  1  &  2  Hct,  c,  1 10.  ss.  17,  18.,  liable  to  pay  interest  on  theamouDt 
found  due,  from  the  date  of  the  decree  to  the  date  of  the  Master's  report. 
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What  took  place  on  the  taxation  as  to  this  latter  item,         1843. 

will  be  best  explained  by  the  following  extract  from  the     ^^nT^^ 

Taxing  Master's  note.  Attorney- 

Obnbral 

''  On  the  taxation  of  the  bill  of  costs  of  the  inform-  Lord 
ant,  it  was  insisted  before  me,  on  the  part  of  the 
Defendant  Lord  Carringtonj  that  inasmuch  as  the  in- 
formation had  been  filed  to  establish  two  distinct  annui- 
ties, and  as  the  informant  had  failed  as  to  one  of  the 
two  objects  sought  to  be  attained  by  his  suit,  there 
must  be  an  apportionment  of  the  pleadings,  and  also  of 
the  general  costs  of  the  suit  applicable  thereto,  and 
that  the  informant  could  only  be  allowed  for  such  part 
of  the  pleadings  as  sought  to  charge  Lord  CarringtmCs 
estate  with  the  40/.  annuity,  and  also  of  a  proportionate 
part  of  the  general  costs. 

*'  On  the  other  hand,  it  was  insisted,  on  the  part  of 
the  informant,  that  inasmuch  as  the  costs  occasioned  by 
the  unsuccessful  attempt  to  charge  the  Defendant  Lord 
Carringtan*8  lands  with  the  payment  of  the  annuity  of 
4d^  had  not  at  all  increased  the  length  of  the  plead- 
ings, (the  whole  of  such  pleadings,  with  the  exception  of 
a  very  few  words,  being  quite  as  much  applicable  to  the 
annuity  of  40/.  singly,  as  to  the  two  annuities  together); 
moreover,  that  as  the  decree,  after  directing  the  dis- 
missal  as  to  the  charge  of  the  4/.  annuity  without  costs, 
had  gone  on  to  direct  the  Defendant  Lord  Carringtan 
to  pay  the  informant's  costs  of  the  suit,  it  must  be  un- 
derstood to  have  given  the  latter  the  whole  of  the  costs 
of  the  suit,  without  any  apportionment  in  respect  of  the 
unsuccessful  part  of  it." 

"  The  terms  adopted  by  the  parties  in  the  drawing  up 
of  this  decree,  are  not,  as  it  seems  to  me,  precisely  in 
accordance  with  the  view  contended  for  either  on  the 

Hh  4  one 
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hH4ffiS  one  bide  W  dn  tht  o^er ;  and,'i(ccardiBgly,  tbeiitfotkii. 

^^L^  (if  theOourt  with :  r^ard  to  theinfbriaftMt's  ooit%/is  hf 

A44<6kwfiir^  iM(  means  >  so  dear  as  it  might  havie=  betob  nnuki.  iOb: 

GMMHiJ  jjg ,  whbld,  bowevery  it  -  apptered  to  mc!^  tbalt .  tiMr  beit: 


i(^        construction  to  put  upon  this  decree, #bIi 

not  the  intention  of  the  Court  to  make  this  case  an 
cixceptioo : to  thd  geioieral  rule^'whichpredudefi  ptfty 
entitled' to  the' costs  of  a-stiit  generally,  frfmijbiffis^ 
slll]^wed^to'iiim  the-  odsts  of  thatpo^on  of  .tka  proceediv; 
iHgi)  therein »  in  <'Wh}di  he  has  fulcd^  but  aint|iljr  .tbr 
dinfct'-^thatthe^  Inrbrmant  sfabuld  have  rsach  ^oitta  jili 
he  is '  entitkdi  to  by  the  course  and  plraLctice*  of  tb* 
^urt9  I  ^eeovdiogly-  decided  on  dtsallowiogln  .flno 
[ibrll6niEite'parti>f  the  jiieadii^s,  and  al^o  of'theigcterdL* 
Qditft 'relating) lb  the  4iL  annuity  on.  wbichttbit  bkfonivmt) 
bad  fieulddyiaecordifig  to  the  decisioa  m^'IA^UwgM,nA 
Grani.{a)   "....L.  ■  ■.:■.■.  ■•.■:...''..■■  #  L-j  .{f»:j 

'^*  With* -regard  to  the  mode  of  suDh; apporttonnl^t, 
i  found,  ona  perusal  of  the  pleadings,  that  it  bad  l^eefli 
correctly  stated  to  me  on  the  part  of  the  iDfiMrna^l:,  i)mt 
the  information  «nd  answers  related  quite  aa  much,  l» 
the  annuity  of  4/.  as  to  that  of  40/. ;  and,  consequently, 
there  seemed  to  me  to  be  noother  course. to beiadopfipd, 
hot  that  of  allowing  the  informant  one  half  only  4^  sadh 
pleadings  and  of  the  general  costs  applicable  thereto^ 
down  to  the  decree;  thus  ascribing  the  other  half  #( 
Moh  pleadings  and  general  oostls  dowA  to  the  decreet;, to 
the  part  of  die  suit  on  which  the  informant  badiiailedf 
(See  the  case  of  Heigkington  v^  Grant  beibve  referred 
to).  The  remainder  of  the  costs  subsequent  to  the 
decree  I  allowed  in  full.'' 

This  pi^Mtian  stated,  ;tliat  as  to  |tl).e.  .cji^ii^^  ip  ^e  io* 
formation  for  the  said  annuity  of  4/.,  the  information 

was 

(a)  1  Beavan,  2^8. 
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wasi mctonscd  in .kitgth  by  loasonlkeiW  one hUndM^t  l9iSw 

and  rtwcDty  woffd%  or  oae*  folib  aud  thirty  wocdiss  .and  ^^^^ 

no moK^aoditbe length  of  the  D0fendaiii'&  ansa^er  wasv  AmHfJt^fK 

lAereaaed,  by  reason  of  sai^:  dainisi  to  Bavdi  folios  and*  ^^^^A<4 

tarenty^two  words,  and- to  aaore»'.:>:    ii.  .-  ,:r.:r.u,-.v-i--  )«9i^, 

■'■'    •         '  J  •  '.  •  .     ■  .■;■',.       ■    '  r  ■*.  I'        .(l^       ]•  "J 

^> 'Mcs.  Pembertan  Jjeigh  aad.  Mr«  iBtot/» ' in  support  rof 
tiie  pttitioD. .  Altfaougb  the  Court  has  disAiissediWitbr) 
oiitcosts  sei^mudi  of  l;|he  inbrmation'iU  related  ta  the: 
4£,  still  k  subsequently  direots  the  <  Defendant  lo  pay 
the  wbde  caasts  of  sQitL>  The  .lengtb.of  tb^  proceeding) 
wat  ^caraelyy  if.  it  ail,  increased  by'  the  claim  io'  respecti 
oftl|e  4AianBolty ;  the  intention  of  the  Court' was  merely) 
tb  trdiesre  the  Defendant  from  the  costs  of  that  amalL 
^orlioii  lof  tfa^  pleadings  which  related  to  the  4/^  aonuitj^) 
and  fiertain^^not  to  rcltese.him  ihno^shfilf.joE  thai 
general  costs  of  the  suit  which  has  succeeded,  i .    ,\  -.ii) 

c^^Mki^Ictiw  and'Mn  firvvfi^y  roM^rii^  Thdj  Master 
feM^f^nocaeded  according  to  the  usual  mode^  in  ascerUUn4 
ikl|^  Jtbi'|3Voportion  of  the  cpsta  attributable  to  the  second 
^jeeiioT  the  iMfbrmatial ;  Heighmgtons.  Grantiiay.  > ' ; 

r^  If  ^'ttnieh'bfi  tfaeauitas  rehted  to  thetfj  annuity  had 
lieMi  distnissed  ioiii  cc^  it  is  clisar  that  the  infoimant 
fNMild  then  have  -beea  properly  chai^ged  with  the  lOLt^  ■•  th^ 
Mebt  ^f  dismissing  it  wiikout  otets,  >ia  merely:  to  reliavts 
hrfan  fronr  thcJ  paymentof  tfaatsnni.  -  To  gire  it  fai^n  will 
Be  to  dismiss  a  portion  of  die  infonnation^  and  yet  make 
ihti  stieeearfiil  Defendant  pay  the  oolts  of  it.    -  -r^ 

It  is  said  that  the  addition  occasioned' by^  the  {claim  h 
small,  but  the  same  would  have  been  said  if  the  in- 

■  ■  *      ■ 

fibrm^iit  had  sticc^eded  as  to  ilie  ^U  and  foiled  iiiithe 

*^' '  (o)  1  Beavan,  S28. 
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1843.  40/.     In  reality,  the  whole  information  relates  as  much 

^jl^^  to  one  as  to  the  other.    Ought  a  Defendant  who  attempts 

Attormey-  to  support  his  suit  by  two  independent  claims,  to  have 

^  the  whole  general  costs  if  he  succeeds  in  one,  though  be 

I-or«l         entirely  fails  in  the  other  ? 
Caeruigton. 

The  Master  of  the  Rolls. 

I  think  it  clear  that  the  Master  has  mistaken  the 
effect  of  this  decree. 


Where  various  matters  are  comprised  in  a  suit  in 
equity,  it  is  by  no  means  an  uncommon  occurrence,  that 
the  Plaintiff  may  so  succeed,  as  to  entitle  him  to  a  de- 
cree with  costs  as  to  one  of  the  objects  of  his  suit,  and 
yet  may  entirely  fail  in  another  object,  and  as  to  that, 
have  his  bill  dismissed  with  costs. 

• 

The  ordinary  practice  of  the  Court,  when  a  Plaintiff 
obtains  a  decree  with  costs  as  to  part,  and  has  his  bill 
dismissed  with  costs  as  to  another  part,  is  to  direct  an 
apportionment  to  be  made  of  the  costs,  and  that  the 
costs  of  one  part  shall  be  set  off  against  the  costs  of  the 
other  part.  In  order  to  obtain  that  end,  an  apportionment 
must  necessarily  be  made  of  the  pleadings,  and  of  the 
different  proceedings  that  have,  from  time  to  time,  taken 
place.  Whether  that  is  effected  in  the  best  manner,  ac- 
cording to  the  practice  of  the  Court,  is  more  than  I  will 
undertake  to  determine,  for  I  confess  there  were  things 
in  the  certificate  in  Ilei^hinnton  v.  Grant  which  a  little 
surprised  me  at  the  time  I  acted  on  it.  The  rule  seemed 
to  be  this,  that  if  matters  relate  exclusively  to  one  ob- 
ject, then,  in  the  apportionment,  the  costs  relating  to 
them  were  apportioned  to  that  object  alone ;  but  if  such 
matters  were  common  to  both  objects,  then  the  costs 
would  be  equally  divided  between  them. 

Tlie 
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The  state  of  things  may  be  this :  *— a  decree  may  be        184S. 
made  with  costs  as  to  part,  and  the  bill  may  be  dis-     ^^thT^ 
missed  with  costs  as  to  the  other  part,  if  there  appears     Attornby- 
to  have  been  considerable  costs  incurred  with  respect  to        bi^^bral 
that  part  of  the  demand  which  has  failed ;  on  the  other         Lord 
hand,  a  different  order  would  be  made,  if  it  appeared 
quite  manifest,  that  the  costs  incurred  upon  that  part 
which  has  succeeded  have  not  been  at  all,  or  scarcely 
at  all  increased,  by  that  part  which  has  failed.     This  is 
peculiarly  so  in  this  very  case.    A  great  quantity  of  plead- 
ings and  different  documents  had  been  stated  relating  to 
the  first  object,  and  a  few  words  were  put  in  making  a 
claim  which  failed.     It  is  not  alleged,  that  the  costs  of 
this  suit  have  been  sensibly  increased  by  that  claim. 
The    contrary,  appears   by  the   certificate   which   the 
Master  has,  with  great  propriety,  made  in  this  case,  and 
all  parties  have  agreed  in  that  fact.     The  matter  being 
considered  at  the  hearing  of  this  case,  and  it  being  clear 
there  ought  not  to  be  an  apportionment  as  to  the  matter 
that  related  to  the  object  which  failed  (it  being  so  tri- 
fling as  to  be  of  no  consequence  at  all),  the  information 
was  dismissed  without   costs   as   to  that.     It   is   sup- 
posed that  this  is  no  exception  to  the  general  rule.    The 
information  was  dismissed  without,  and  not  with  costs, 
as  to  part,  and  a  decree  was  made  with  the  costs  of  the 
suit.     Now  the  Master  is  said  to  have  conceived,  in  his 
construction  of  the  decree,  that  it  was  not  the  intention 
of  the  Court  to  make  this  case  an  exception  to  the  ge- 
neral rule.     In  that  particular  I  think  the  Master  was 
mistaken.     The  case  was  an  exception  to  the  general 
rule.     The   taxation  was  not  to  be  according   to  the 
general  rule,  but  according  to  the  particular  direction 
given  at  the  hearing.     That  being  so,  I  think  the  report 
ought  to  be  reviewed  by  the  Master. 


Some 


XlOi^       virSoroe^^  poiiH9ii^09€i  iqibi9)€iia9^    ^  *  or  »nvi  mi -^ 

iiw^AO'      ggi  ^i^h  him  amounted  toMh>tSff:Ptmh¥Akilh4li(lMif 

JUw<         taxed  off  15/.  155.     The  petitioner  insisted,  that  having 

Sm^w^w^  ^fegatd  m  Ibe  ilm^i dwo^e^  .tp  ^he  eas^  tlp«(Qiil«e  Mting 

bfipyp^dj.'lw<>i(ifeys^:  tbefififmp?^' w©ip  r^a$oq^l^r#Mli 

proper;  and  that  the  whole  ought  to  Jbiimll bNaiV^lrfr 
lowed. 

f.:,]?3U^iMA«<«i  ^rta  Aoguts.    ;      .  .^  .    v  ;     /.  r 
^•^TMi'  is-k'tnm  q^estfon  of^?i/Wtt«i  I  ia&W  d[«4 


^'':  Xfa^  |tf|isicer  biid  dfeaHo^md  t«v0  ibimrx^^J^4i^  8dL 
9f bic|if  i  W«n«  ijoits:  Intettnled'  ift  faiokiigt  pndc^^<6f  ^Mo^ 
t^ittflt  agftiflsi  tii^o'Ddftnidaiitti  ^did  4rad '  ^'  aU6<t^6t^ 
within  the  limited  time,  but  which  had  not  beeti^^icfeiilMt. 
The  petitioner  sought  to  have  these  sums  allowed. 

It  was  ^aid  that  it  ^as  c^ootn&ry  to  practice  Co  albw 
these  costs,  unless  specially  directed  by  the  order eftasC- 
ation. 

77ie  Master  of  the  Rolls. 

There  is  a  rule  that  you  cannot  get  the  costs,  unless 
they  are  specially  applied  for.  (a)   ,The  Master  is  right. 


By  the  decree,  dated  the  13th  of  December  1842, 
the  lands  of  the  Defendant  were  declared  chargeable 
with  an  annuity  of  40/.  a  year,  and  the  Master  was 

directed 

(«)  I  Swith't  Fr.  (3d  ed.)  208 


directed  to  take  ati^tffccotiiitibf  ihrai^hMt^  dfiite  ttnmiity        tff^ 
of  40/. ;  and  it  was  ordered,  that  what  the  Master  should  0^^ 

4tid>  16*  bk  k^  kttMnt' of  dildl  dhri^i'ftlidati^be^  ptttii'  by    ^*«ottwiti. 

j^nfRii  »Mttt«^iby'hiBlt-erkH  mide'^  «i««m<*4wa 

The  Attorney-General  now  contended,  that,  under  the 
]  &  2  Fid.  c.  110.  55. 17,ISJ^'tte  D^ttdttM  i^ti^)&>)le 

of  the  decree  to  the  date  of  the  Master's  report.     •  ^|^j^^ 


On  the  other  hand,  it  was  contended,  that  there  was 
jbo  Ckctis^  >rh«reb^  aoy  «i»i  4C:4ttoitqir!  waspfii^dd^'  at 
JM8t  fun^  >tb€|  aoMHiBt  Jiad*  tMMtt!(asetDlaiirad;^h(^)itbe 
0kf0tf»ra.9ii4 toiordi^f  intere&lr to^cbeop^id nwfild i^enCa 

.^Mf  tbfb^l^ttQ*     r.   ^    !  .'■il-'/  ;-^ , villi;  b-j]iifii!  v«lj  nirLnv/ 

7^  Master  ^  the  Rolls  was  of  opinion  that  the 
•DtfrjDn4»Q4;w«3  pot  9b»]nBM>I^'^^^  ioMr^^fciiiiiiHoigtlhis 

..|^(9l)IQ4'i  .1,  •••. -.•.;;    ••,      ■''.•>yt.:t  vj!i'.--i  r;-'  .-■"»':'i,  ^/-j-oj  -j^'jili 


^^'t^*    \y\'*'>-r^(\    >'•    '^1^1    Dilt    h')J';{;    ^r»  t'O  ib    Pill    V«-l 

2rv/  iL^J-fiil/I  i'ib  bar    /ir/j(  i]    AOi^  lo  vliuiinij  ni;  dji'^' 
biiJo-jub 
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1 84.^. 


June  9. 


STURGE  V.  DIMSDALE. 


A  simple  de- 
claration that 
charity  le- 


rilHE  testatrix  Ann  Dimsdale  devised  ber  freehold, 
-^    copyholds,  and  leaseholds  to  trustees,  upon  trust 


alty,  will  not 
give  to  such 
legacies  a 
priority  upon 
the  pure  per- 
sonalty over 
other  I^acies 
and  charges ; 
nor  exempt 
any  part  of 
the  estate. 


gacies  are  to     to  sell,  and  stand  possessed  of  the  produce  and  of  her  per- 

be  paid  out  of  ^  ,  *  *^ 

pure  person-     sonal  estate,  upon  trust,  in  the  first  place,  to  pay  her  debts 

and  funeral  and  testamentary  expenses,  and  then  to  pay 
the  several  legacies  and  annuities  thereinafter  bequeathed, 
so  far  as  the  same  would  extend,  and  she  then  pro- 
ceeded as  follows :  —  ^^  Provided  nevertheless,  and  my 
will  is,  that  none  of  the  legacies  hereinafter  bequeathed 
to  charitable  societies  or  institutions,  or  for  charitable 
purposes,  shall  be  paid  out  of  the  monies  to  arise  by 

dlnTry rul^of  ^^^  ®*^'^  ^^  ^V  ^^^^f  messuages,  lands,  tenements, 
applying  and  and  hereditaments,  or  any  of  them,  but  shall  be  paidj  so 
the  assets.         ^^^  ^^  ^^  same  shall  or  may  become  payable  under  and 

A  testatrix     ^y  virtue  of  the  directions  hereinafter  contained,  exclu- 
createu  a  / 

mixed  fund  of  sively  out  of  and  from  such  part  of  my  personal  estate  onl^t 

realty  and  ^^  ^^  ^       »    applicable  thereto:' 

personalty  for  b     j    ii 

payment  of 
her  debts  and 
legacies,  but 
she  directed 
the  charity 
legacies  to  be 
paid  out  of 
pure  person- 
alty.   She 
afterwards 

directed  her       ,  m   •         r        i  i    -r  i 

trustees  to  set    l^ave  sumcient  tor  the  purpose,  and  ir  not,  then  to  pur- 

apart  a  suui       chase  with  other  part  of  her  personal  estate  so  much 

of  stock  sum-  .  . 

cicnt  to  pro-     more  of  the  said  capital  stock  as,  with  the  capital  she 

^^^\^«^  \  should 

number  ot 

annuities,  and  as  the  annuitants  died,  the  stock  let  loose  was  to  be  applied  in  pay- 
ment of  the  charity  legacies.  Semblcy  that  the  direction  alone  was  not  of  itself 
sufficient  to  exempt  the  charity  legacies  from  being  payable  out  of  the  realty,  in  the 
proportion  of  the  realty  to  the  personalty,  but  held,  that  the  second  part  created  a 
demonstrative  fund  of  pure  personalty,  out  of  which  the  charity  legacies  were  to  be 
paid. 


The  testatrix  then  gave  a  number  of  annuities  to 
individuals  ;  and,  for  the  purpose  of  providing  a  perma- 
nent fund  for  payment  of  the  annuities,  she  directed  her 
trustees  to  retain  so  much  of  the  capital  stock  in  the 
three  per  centum  consolidated  bank  annuities  which  she 
might  have  at  the  time  of  her  decease,  if  she  sliould 
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should  have  thereioi  should  produce  such  annual  interest 
and  dividends  as  should  be  equal  to  the  aggregate  an- 
nual amount  of  the  annuities  which  she  had  therein- 
before given. 


1843. 


Sturgb 

DiMSDALB. 


She  then  gave  a  number  of  pecuniary  legacies^  and 
also  a  charitable  legacy  of  500/.  **  to  be  paid  out  of  her 
personal  estate  only,"  and  twelve  legacies  of  500/.  to 
individuals.  And  in  case  her  real  and  personal  estate, 
after  payment  of  her  debts,  funeral,  testamentary  and 
other  expenses,  and  after  making  such  investments  in 
the  three  per  centum  consolidated  bank  annuities,  as  she 
had  directed,  and  payment  of  all  the  legacies  and  sums 
oF  money  thereinbefore  given  (except  the  said  last- 
mentioned  twelve  legacies  of  500/.),  should  prove  insuffi- 
cient to  pay  the  said  twelve  last  mentioned  legacies  of 
500/.  each,  then  the  deficiency  was  to  be  paid  in  man- 
ner thereinafter  mentioned.  And  she  declared,  that  her 
trustees  should  stand  possessed  of  the  said  sum  of 
capital  stock  in  the  three  per  cent,  consols ,  subject  to 
the  charges  thereon,  under  and  by  virtue  of  that  her 
will  expressed,  upon  trust,  as  the  said  annuitants  died, 
to  sell  out  sufficient  capital  stock,  to  pay  oft*  so  much  of 
the  twelve  legacies  as  there  should  remain  unpaid.  And 
after  full  payment  of  all  the  legacies,  annuities,  and 
charges  thereinbefore  given,  she  bequeathed  unto  the 
British  and  Foreign  Bible  Society,  and  the  Moravian 
Missionary  Society  the  sum  of  1000/.  each,  and  to  the 
Bristol  Infirmary,  the  Bristol  Strangers'  Friend  Society, 
the  Bristol  Refuge  Society,  the  Bristol  Lying-in  Society, 
the  Bristol  Guardian  Society  or  House,  the  Bristol  Mis- 
ericordia  Society,  the  Bristol  Dorcas  Society,  and  the 
Prison  Discipline  Society,  the  sum  of  500/  each,  pay- 
able in  manner  thereinafter  mentioned  without  any  in- 
terest. 


And 
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1843.  And  as  the  annuitants  died,  she  directed  the  tnistoei 

^^|[V"^^     to  sell  such  part  of  the  said  capital  stock  as  they  should 

V.  think  fit,  and  to  pay  the  produce  thereof  rateably  and 

DiMSDAUB.     in  proportion  to  and  amongst  the  said  ten  charitable 

societies  or  institutions,  until  the  whole  of  the  said  legh 

cies  should  be  paid.     And  she  gave  any  surplus  of  the 

said  capital  stock  and  residuary  estate   unto  the  slid 

ten  societies  in  proportion  to  their  several  legacies. 

The  value  of  the  real  estate  of  the  testatrix  amounted 
in  round  numbers  to  about  22,000il :  her  personal  estate 
consisted  of  about  46,000/.  consols,  and  11,000/.  re- 
duced, and  a  sum  in  cash. 

By  an  order  of  the  court  a  sum  of  28,081/.  axHob 
had  been  set  apart  to  answer  the  annuities.  The  cause 
now  came  on  for  further  directions. 

Mr.  Pemberton  Leigh  and  Mr.  Piggott  for  the  Plaia— 
tiffs,  the  executors. 

Mr.  Spenccy  Mr,  fVood^  Mr.  Kinderstey^  Mr.  Keryo^ 
Parker^  and  Mr.  Goodeve  for  the  charity  legatees,  con 
^       tended  that  they  were  payable  in  full  out  of  the  persons — 
estate,  or  at  least  out  of  the  28,081/.  which  was  a  specifi^^ 
fund  directed  (subject  to  the  rights  of  the  annuitants^. 
to  be  applied  in  payment  of  the  charitable  bequests. 

Mr.   Milne,  Mr.  HeUycTi   and   Mr.  Bolt  for  otbcT^ 
parties. 

Mr.  Turner  and  Mr.  Craig  for  Baron  Dimsdale,  the 
heir-at-law.  The  direction  that  the  charity  l^cies 
shall  be  paid  out  of  the  personal  estate  legally  applicable 
thereto,  is  not  of  itself  sufficient  to  give  to  the  charity 
legacies  a  priority  upon  the  pure  personalty  over  the 

other 


m  J 


\mint  tegacite  Stad  charge*!'  Th'e  Phmtntht^c  Soctdy  v.  vj^^ 
<.(t^  Th'ere  miist, 'therefore,  be  ah  a^pbi^Uonnient  ^^(i^ 
I'Je^a^ftetWe^riifee'^aT'^iiiferstoiiateSta^^^  ^.JL.c 

'the 'charity' legades  itrill  fall  in  A'e  proportion 'of- the 
■JhytUy'to  th6  pfefsbii'alfy.  "Thi^'prbfluc'e  ortte'realestafe 
tliiiit^erised  wiH  belong  to  l\\&he\t'-^t^\ti^i'itderH% 
^W&lk^  iPY'^i-  The  Atiortuif'  fi^iwirfv.  "S^ia^i^'h 
were'fcil^;"  ■■■•'■''■'    "  '''•  '  '  "'J'':--!^"'!  -"  s^' i->' '^■'-  ;'-»J 

*■■  ''ThiinLA^tviqftht  R6ti8:   ''"•' •■  ■'" "'  -""■■■' ""''' 

this  will  is,  to  create  a  coiT}p[ipp^.fu;)4<r  i?9!9?P^^.)iPf 
realty  and  personalty,  which  would  consequently  be 
li^bf^9,^to  th^  ordinary,  rules  Qf,fBp9nipuflfteft^ibeWpen 
^be  parti^  entitled  \q  tbe  fund,  who  staqd  4n  dlQerc^f 
characters;  but  there.fpllows^  ^\^^^^9^)^^9^^W9. 
legacies  are  not  to  be  paid  out  of  the  real  estate,  but 
^  tp  bfi  p^id,  "  c^clfl^ivjely,  ,qat,^of  |io4  Ji;qpi.,Mich 
part  of  her  personal  estate  only  as.Riighty^.jfg^tfH 
applicable  thereto."  I  do  not  Teel  disposed  to  alter  the 
ppioic^  wihicb  I  ^am  reported  to  bavf /  expjresfHK}  w  a 
fip^mer .  .QCCQsiop.  ^a)  (Certainly.  I  ^ifer^/inuch  doMbl^ 
^yheth^r  wQrd^.  of  thi3  kind  will  be.  ;s^fiM^(^t^tQi  -ea^w^S 
gpy  part  qf  j(be  estate  from  the  or^io^rjf^vMle^  of.  apply^i 
^ng  and  distributing  asset^«  Tlie  words  Ji^fe;  do  lof^x 
contain  apy  direction  ^lat  tlie  charities  shalL.in  (be  di^ 
tribution  of  the  assets,  have  any  priority  over  any  other 
(^.einand3.upoD^the  general  assets.  If  therefonpr  it  r^ed 
upon  these  words  alone,  I  should  have  hesitated  agrear^ 
deal  before  I  could  give  full  effect  to  these  charity  lega- 
€;ies,  ^bufc  what  occurs  afterwards  ip'  the  wiU  .aaettis.td'tne 
yc>  be  most  DiatefiaL 

I  '        .       .  .         . 

04;j(i).ij/?^4J^^flr6«4  j;i.-,  .  ..."   I'.- ■..■    'J-  •'-■•;  ■■■•     J -■ ...-'' 

l^^^L.  VI.  /  / 
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1843. 


St URGE 

V. 

DlMSDALE. 


The  testatrix  was  very  anxious  to  have  various  an- 
nuities paid  in  full,  and  she  directed  that  a  sufficient 
amount  of  stock  should  be  set  apart  for  answering  them; 
having  created  a  fund  for  the  payment  of  these  annuities, 
she  directed  that  if  the  other  parts  of  her  estate  should 
not  be  sufficient  for  the  payment  of  the  twelve  legacies  of 
500/.  each,  then  that  the  fund  set  apart  for  the  payment 
of  the  annuities  should  be  made  answerable  for  any 
deficiency  that  might  occur.     When  the  annuitants  die, 
and  it  becomes  clear  that  a  portion  of  the  corpus  of  the 
fund  provided  for  their  payment  can  be  safely  applied, 
she  directs  the  trustees  to  sell  the  released  portion  and 
apply  the  proceeds,  first  in  payment  of  the  twelve  lega- 
cies of  500/.  each,  and  then  among  the  persons  entitled 
to  the  charity  legacies. 


But  for  this  direction,  I  own  I  should  have  had  great 
difficulty,  but  with  it   I  feel  none.      There  is  a  fund 
constituted,  or,  according  to  the  term  which  is  used  or* 
occasions  of  this  sort,  a  fund  "  demonstrated  "  by  th^ 
testatrix  herself,  for  the  payment  of  those  charity  legacies^-' 
If  it  were  perfectly  clear  that  the  whole  of  that  fund  o  ^ 
28,081/.  consisted  of  pure  personalty,    I    think  the 
would  have  been   nothing  more  to  be  said  about  th 
matter ;  for  it  appears  to  me,  that  the  charity  legal 
are  entitled  to  be  paid,  by  means  of  the  specific  fund  ou  * 
of  which  the  testatrix  has  directed  them  to  be  paid,  ant  ^ 
which  was  to  consist  of  pure  personalty. 


I  should  not  have  felt  clear  on  it  if  the  question  de^ 
pended  on  the  first  clause  alone;  for  I  doubt  whether* 
mere  declaration  that  charity  legacies  are  to  be  paid  out 
of  pure  personalty  will  give  them  a  priority  over  the 
other  legacies  and  charges. 
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184S. 


LLOYD  V.   CLARK.  June  \5. 

nnHE  bill  in  this  cause  was  originally  filed  against  A  Defendant 

-*■     Clark,     The  common  injunction  was  obtained^  for  f,5^suffident 

want  of  answer,  and  Clark's  answer  having  afterwards  answer;  the 

been  filed,  was  found  insufficient ;  whereupon,  tained  an 

order  to 

On  the  16th  of  June  1842,  the  Plain tiflP  obtained  a  tkirttDl 

common  order  to  amend  without  prejudice  to  the  in-  fendant  might 

answer  the 
junction,  and  that  Clark  should  answer  the  exceptions  exceptions 

and  amendments  at  the  same  time.  ^"^  amend- 

ments to- 
gether.   Held, 

The  Plaintiff  by  amendment  made  Argent  a  party,         that  the  De- 
fendant's 
answer  to  the 

On  the  23d  of  February  1843,  Clark  put  in  a  suffi-  amended  bill 

was  to  be 
cient  answer.    Argent^  the  only  other  Defendant,  having  deemed  saf- 

then  already  put  in  a  sufficient  answer,  the  injunction  ^cient  at  the 

was  continued  as  against  Clark  (a)  on  merits  confessed,    months,  under 

the  4th  Order 

of  AprU  1 828, 

On  the  31st  of  May  1843,  the  Plaintiff  obtained  an  and  not  at  the 

order  of  course  to  amend  without  prejudice  to  the  in-   ^eeks  under 

junction,  undertaking  to  amend  within  one  week.     The  ^^^  ^^^ 

question  was  whether  this  order  of  the  31st  of  May  was  Order  of  i^junV 

reirular,  that  is,  whether  it  had  been  obtained  in  time.       ^^^r 
*^       '  The  6th 

Order  of  ^/7rt/ 

By  the  13th  amended  Order  of  April  1828  (i),  a  3^^^  "[^^  """' 
Plaintiff  must  obtain  an  order  to  amend  within  six  weeks  case,  where  a 

after  the  last  answer  is  to  be  deemed  sufficient.  ordered  to 

answer  amend- 
By  the  4th  Order  of  April  1828  (c),  an  original  an-  ^^^"ptbiis 
swer  is  to  be  deemed  sufficient,  if  exceptions  are  not  together. 

taken  within  two  months  from  the  filing. 

The 

(a)  Ante,  page  309.  (c)  Ord,  Can,  6. 

lb)  Ord.  Can,  8. 

//  2 
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The  6th  Order  of  April  1828  (a),  directs  that  if  the 
Plaintiff  do  not,  within  three  weeks  after  a  Defendant's 
second  or  third  answer  is  filed,  refer  the  same  for  io- 
sufficiency  on  the  old  exceptions,  such  answer  shall 
thenceforth  be  deemed  sufficient. 


If,  therefore,  Clark*s  second  answer  was  to  be  deemed 
sufficient  at  the  end  of  three  weeks  (16th  March)^  the 
order  to  amend  (Slst  May)  had  not  been  obtained  within 
the  six  weeks.  If,  on  the  other  hand,  the  answer  waste 
be  deemed  sufficient  at  the  end  of  two  months  (20th 
April\  the  six  weeks  expired  on  the  1st  of  Junej  and  the 
order  to  amend,  obtained  on  the  Slst  of  Mui/y  was  there- 
fore regular. 

The  Defendant,  on  the  5th  of  June  1843,  gave  no- 
tice of  motion  to  discharge  the  order  to  amend  of  the 
Slst  of  May  for  irregularity,  which  motion  was  now 
brought  on. 

Mr.  Kinderslcy^  in  support  of  the  motion. 


il  r.  Pembeiioji  Leigh  and  Mr.  Bates^  contra. 

The  Master  of  the  Rolls. 

The  answer  of  Clark^  to  the  amendments  and  to  the 
exceptions,  was  filed  on  the  23d  oiFebniarj/  184-3,  and 
the  title  of  that  answer  was,  I  presume,  in  the  ordinary 
course,  the  further  answer  to  the  original  bill  and  the 
answer  to  the  amended  bill ;  and  the  question  is,  whether 
an  answer  so  entitled,  comes  within  the  description  of 
the  6th  Order  of  1831,  by  which,  "if  the  Plaintiff  do 
not,  within  three  weeks  after  a  Defendant's  second  or 
third  answer  is  filed,  refer  the  same  for  insufficiency  on 

the 

(a)  Orci,  Can,  6. 
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the  old  exceptions,  such  answers  shall  thenceforth  be  184*3 
deemed  sufficient."  This  was  not  a  second  answer  to 
the  original  bill,  but  an  answer  to  the  amendments  con- 
joined with  the  unanswered  portion  of  the  original  bill. 
Is  it  not  the  first  answer,  so  far  as  regards  the  amended 
bill  ? 

It  is  quite  clear  that  the  6th  Order  contemplates  an 
answer  to  the  same  bill,  namely,  the  second  and  third 
answer  to  the  original  bill ;  but  if  you  have  an  answer 
which  cannot  be  called  the  second  or  third  answer  to  the 
same  bill,  but  to  that  bill  conjoined  with  amendments, 
then  the  case  does  not  fall  under  the  provisions  of  this 
order. 

If  such  an  amended  bill  were  within  the  6th  Order, 
then,  however  insufficient  the  first  answer  might  be,  how- 
ever important  the  matters  of  amendment  might  be,  and 
however  long  it  might  require  to  investigate  the  suffi- 
ciency of  the  second  answer,  yet  such  answer  would  be 
deemed  sufficient  at  the  end  of  three  weeks,  instead  of 
tviro  months,  and  the  Plaintiff's  time  for  amending  would 
consequently  be  reduced  by  five  weeks.  I  must  refuse 
this  motion  without  costs. 


li  3 
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1843. 


June  «3.  THOMPSON  V.  BLACKSTONE. 


A  trustee  en-    fTlHIS  was  a  bill  for  specific  performance, 
tered  into  a        J|[^ 
contract  for 

the  sale  of  The  bill  was  rather  vague  in  its  statements,  but  it  al- 

trust  property,  i        i    i         i  t     i  .       -n    i        i  •  i     •     j 

and  it  ^vas         leged  that  the  testator,  by  his  will  dated  m  1822,  devised 

agreed  that       certain  estates  to  his  wife  for  life,  and  after  her  decease 

the  purchaser  .  •  .     . 

should,  out  of  unto  his  sons,  the  Plaintiffs  Richard^  Thomas  and  Edmn 

monev'^^retatn  Thompsotiy  "  in  trust  to  sell  and  dispose  of  the  same,  for 

a  private  debt  the  best  price,  or  sum  or  sums  of  money  that  could  be 

from  the  trus-  ^^^  ^^  gotten  for  the  same ;  "  and  he  declared  that  their 

tee.    On  a  receipts  should  be  good  and  sufficient  discharires  to  any 

bill  by  the  I         c      .u  u  T-u     i-7i   A' A 

trustee:  Held,  purchaser  for  the  purchase  money.      Ihe  bill  did  not 

that  this  sidXQ  any  trusts  on  which  the  produce  was  to  be  held. 

not  decree  the 

specific  per-  The  widow  became  indebted  to  Blackstone  during  the 

such  a  con-       Plaintiffs'   minority,  and  deposited  with    him    the   title 

^'^''^'-  deeds  of  the  estate :  Richard  also  became  indebted  to 

Blackstone, 


The  widow  died  in  1839,  and  in  184?0,  Richard^  on 
behalf  of  himself  and  the  other  Plaintiffs  (Thomas  and 
Edwin)  agreed  with  Blackstone  for  the  sale  to  him  of 
the  property  for  620/.,  of  which  sum,  240/.  was  to  be  re- 
tained for  the  debts  due  to  him  from  the  widow  and 
Richard^  but  Richard  Thompson  was  "  to  be  accountable 
to  the  estate  of  the  said  testator  for  the  sum  of  620/." 
An  agreement  in  writing  was  executed,  whereby  Black- 
stone agreed  to  purchase  the  property  for  380/. 

The  bill  prayed  a  specific  performance,  and  that  the 
Defendant  might  pay  the  residue  of  the  380/. 

There 


Blackstonb. 
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There  were  statements  in  the  bill  which  tended,  though        1 84S. 

not  very  distinctly,  to  shew,  that  there  were  trusts  to  be     )!!^^^^^^^ 
^  ^  Thompson 

performed ;  as,  that  a  Mr.  CharVmood  and  his  wife  were  v, 

beneficially  interested  under  the  will  of  the  testator,  that 
the  three  sons,  "  in  the  execution  of  the  trusts  of  the  will 
of  the  testator,*'  prepared  conditions  of  sale  of  the  pro- 
perty. 

The  Defendant  demurred  to  the  bill  for  want  of  equity. 

Mr.  Pemberton  Leigh  and  Mr.  Hardy^  in  support  of 
the  demurrer,  argued,  that,  upon  the  face  of  the  bill,  it 
appeared  that  the  trustee  had  entered  into  an  engage- 
ment to  sell  trust  property,  a  part  of  the  produce  of 
vrbich  was,  according  to  the  terms  of  the  agreement,  to 
be  applied  in  payment  of  the  private  debt  of  the  trustee 
and  of  the  widow.  That  this  Court  would  not  enforce  a 
contract  involving  a  breach  of  trust  (a),  and  that,  there- 
fore, there  wAs  no  equity  to  support  the  bill.  They 
objected  also  that  Charlwood  and  wife  were  necessary 
parties. 

Mr.  Kindersley  and  Mr.  Bromhead,  contra^  contended 
that,  upon  the  face  of  the  bill,  there  appeared  no  trusts 
to  perform,  except  the  trust  to  sell  the  property.  That 
it  must  be  assumed,  that  the  purchase  money  belonged 
beneficially  to  the  vendors ;  or,  at  all  events,  there  being 
no  trusts  declared,  that  it  belonged,  as  a  resulting  trust, 
to  Richard  the  heir-at-law. 

Mr.  Pemberton  Leigh,  in  reply.     The  bill  shews  that 

there  are  existing  trusts  under  the  will  to  be  performed. 

It  is  not  shewn  that  Richard  is  the  heir-at-law ;  and  it 

is 

(a)  See  Ord  v.  Noel,  5  Mad,  438.     Wood  v.  Richardson,  4  Bea^ 
vtm^  174. 

li  4 
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Thompson 


1843.        is  a  mere  assumption  that  there  is  any  resuking  trust. 
A  purchaser  having  notice  of  the  improper  mode  in 

Bi  faun 

V,  which  the  purchase- money  is  to  be  applied,  cannot  sareiy 

Blackstonb.  complete.     He  would  be  himself  joining  in  a  breach  of 
trust. 

TTie  Mastek  of  ike  Rolls. 

This  bill  i3  filed  for  the  specific  performance  of  the 
agreement,  for  the  sale  of  the  estate  in  question.  The 
Plaintiffs  state  that,  at  the  time  it  was  entered  into, 
there  was  an  agreement  and  understanding  between 
them  to  this  effect.  The  Plaintiffs  agreed  to  sell  this 
estate  to  the  Defendant  for  620/.,  of  which  240/.  was 
to  be  retained  by  the  purchaser,  in  satisfaction  of  a 
debt  due  to  him  from  the  widow  and  one  of  the  ven- 
dors, and  the  remainder  was  to  be  paid  over  to  the 
Plaintiffs.  The  Plaintiflfe,  receiving  SSOL  only,  were 
"  to  be  accountable  to  the  estate  of  the  said  testator 
deceased  "  for  the  full  sum  of  620/.,  and  the  sum  of 
240/.,  part  of  the  purchase-money,  was  to  be  applied  in 
satisfaction  of  a  debt,  which,  from  the  other  statements 
of  the  bill,  appears  to  be  a  debt  originally  due,  in  part 
from  the  widow  of  the  testator,  and  as  to  the  rest, 
from  the  Plaintiff  Richard  T/ionipson  himself.  620/.  is 
distinctly  stated  to  be  the  sum  for  which  the  Plaintiffs 
were  to  be  accountable  to  the  estate,  and  24-0/.  of  that, 
by  the  arrangement,  was  to  be  applied  to  debts  due 
from  other  persons,  and  not  from  the  estate  of  the  tes- 
tator. Is  not  that  necessarily  a  breach  of  trust,  if  there 
be  any  trust  alleged  ? 

There  is  a  trust  alleged,  which,  though  not  very  dis- 
tinct, is  more  than  sufficient  to  prevent  such  a  contract 
as  this  being  carried  into  effect  by  the  aid  of  this  Court 
upon  a  bill  for  specific  performance. 

A  beneficial 
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A  beneficial  interest  is  alleged,  as  well  as  a  trust  for 
sale ;  yet  I  am  desired  to  suppose,  that  the  trust  for  sale 
was  without  any  object,  so  that  there  was  a  resulting  trust  v. 

for  the  benefit  of  the  heir ;  and  I  am  further  to  assume, 
that  one  of  these  Plaintiffs  is  the  heir,  though  he  is  not 
so  stated  to  be.  I  cannot  assume  either  of  these  facts, 
especially  when  I  find  this  statement,  that  the  trustees 
for  sale  are  to  be  accountable  to  the  estate  of  the  tes- 
tator for  the  whole  amount  of  the  purchase-money,  and 
words  which,  though  somewhat  vague,  shew  an  interest 
in  Charlwood  and  his  wife.  I  think  there  is  sufficient  to 
shew  that  there  is  a  trust  to  be  carried  into  efiect  under 
the  will,  and  that  that  which  is  sought  to  be  carried  into 
efiect  is  a  deviation  from  those  trusts.  I  think  on  that 
ground,  that  this  demurrer  ought  to  be  allowed. 

It  is  unnecessary  to  say  any  thing  as  to  parties. 


Mortiock  V.  BtdUr^  10  Vet.  292.    Ord  v.  Noel^  5  Mad.  A3^.    Wood 
V.  Richardion,  4  Beavan,  174, 
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The  Plaintiff 
havine  ob- 
tained the 
common  in- 
junction 
upon  the  al- 
lowance of 
exceptions  for 
insufficiency  y 
procured  an 
order  to 
amend  with- 
out prejudice 
to  the  injunc- 
tion, under- 
taking to 
amend  within 
a  w^k,  and 
that  the  De- 
fendant might 
answer  the 
exceptions 
and  amend- 
ments to- 
gether.   The 
amendments 
having  been 
made  ac- 
cordingly, 
the  Court 
extended  the 
common  in- 
junction to 
stay  trial. 


ARCHER  V.  HUDSON. 

riiHE  bill  in  this  case  prayed  for  the  common  injonc- 
tion.    On  the  26th  of  June^  the  Defendant's  answer 
was  found  insufficient  by  the  Master,  and  the  Plaintifis 
thereupon  obtained  the  common  injunction. 

On  the  27th  of  Junr^  the  Plaintifls  obtained  an  order 
to  amend  their  bill  without  prejudice  to  the  injunction; 
and  that  the  Defendant  might  answer  the  exceptions  and 
amendments  at  the  same  time,  the  Plaintiffs  undertaking 
to  amend  within  a  week.  The  bill  was  amended  ac- 
cordingly. 

On  the  SOth  of  June  notice  of  trial  was  given  for  the 
next  assizes  at  Yorky  where  the  commission  day  was  ap- 
pointed for  the  12th  of  Jidy. 

A  motion  was  now  made,  on  the  usual  affidavit,  to 
extend  the  common  injunction  to  stay  trial.  The  truth 
of  the  amendments  was  also  verified  by  affidavit. 

Mr.  Pembej'ton  Leigh  and  Mr.  Rolt,  in  support  of  the 
motion. 

Mr.  Turner  and  Mr.  Ebnsley  opposed  the  motion,  in- 
sisting that,  according  to  the  practice,  the  common  in- 
junction could  not  be  extended  upon  an  amended  bill) 
especially  on  the  eve  of  trial. 

Howard  v.  Cliffby  before  Lord  Cottcnham  (10th  Jtffly 
1839),   Mellor  v.  CressKell{a\  Simes  v.   Duff{b\  and 

the 

(a)  2  Mt/iuc  cj-  K,  0!G.  (A)  8  Sim,  270. 
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the  second  and  third  Orders  of  9th  of  May  1839  {a) 
were  cited. 

The  Master  of  the  Rolls. 

It  is  very  important  that  this  Court  should  strictly  ad- 
here to  any  rule  laid  down  by  the  Lord  Chancellor ;  and 
whatever  I  may  think,  yet,  if  the  authority  of  Howard 
V.  Cliffe  applies,  I  must  refuse  this  application.  I  will 
inquire  what  orders  had  been  made  in  that  case,  and  men- 
tion the  case  on  Friday.  If  the  authority  applies,  I 
shall  not  have  the  least  hesitation  in  refusing  this  ap- 
plication. 
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The  general  Orders  which  have  been  now  referred 
to,  do  not  seem  to  have  been  brought  under  the  con- 
sideration of  the  Lord  Chancellor  in  that  case.  I  have 
a  perfect  recollection  of  the  reason  for  those  general 
Orders,  and  of  all  the  inconveniences  they  were  intended 
to  remove. 

The  order  to  extend  the  common  injunction  has 
never  been  understood  to  make  it  a  fresh  injunction :  it 
is  an  extension  of  the  same  injunction,  and  an  order  to 
dissolve,  dissolves  the  whole. 


The  Master  of  the  Rolls,  after  referring  to  the 
orders  made  in  Howard  v.  Cliffe^  made  the  order  ex- 
tending the  injunction. 

(a)  Ord.  Can,  135,  156. 


July  7. 


Note.  —  See  Brown  v.  Reina^  3  Younge  Sf  J,  389.  Martin  ▼. 
Mortlock,  1  JSFeu4and*s  Pr.  356.  Goddard  v.  Smithy  /?o//»,  A/ay  30, 
1844.    Stratford  v.  Lewis,  V.  C.  E.,  22d  Mat/,  1844. 
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Jtme%,9.  FLOWER  V.   HARTOPP. 

Jtdy  8.  ^ 

King  Charlts  A    WATER  corn-mill  and  premises  were  sold  under 

the  Second,  by  JTm.    ^Jj^  decree  of  the  Court,  and  a  reference  was  made 

letters  patent,  ^        ^             ^ 

granted  some  to  the  Master  to  inquire  and  state  whether  a  good  tide 

?;;Sji"to  *^°"W  be  made  thereto. 

a  fee  farm 

proviso  of  re-  Upon   that   reference,   it  appeared,   that   by  letters 

entry,  in  case  patent  dated  the  8th  of  April  1635,   King  Charles  I 

should  be  granted  to  Edward  Ferrers  and  Willintn  Ferrers^  their 

8u?f  of*the*^  heirs  and  assigns,   "  all  those  water  and  corn  mills  be- 

Kin^  for  re-  neath  the  Castle  of  Leicester  with  all  soke  and  suit  to 

property,  and  ^^®  ^^'^^  belonging  &c."  (which  was  alleged  to  be  the 

the  same  property  sold),  yielding  a  fee  farm  rent  of  17/-  to  the 

wards  remain  ^'^g,  subject  to  the  following  proviso :  — 

for  a  year  out 

of  repair. 

The  Crown  "  That  if,  at  any  time  thereafter,  any  mill  thereby 

cran'ted^awav  g^®"^^^  should  be  in  decay,  or  totally  ruined,  thrown 

the  rent.  down  or  prostrated,  and  any  cause,  suit  or  plea  should 

proviso  for  ^^  instituted  or  mooted  in  the  Court  of  the  Duchy  of 

re-entry  could  Lancaster^  on  behalf  of  the  Kinir,  his  heirs  or  successors, 

not  be  ex-  .                                                               .                       .         j 

ercised,  and  against  any  tenant,  farmer  or  occupier  of  the  mills  and 

that  It  there-  other  premises,  for  not  repairing:,  sustainin£r  and  main- 
fore  formed  no  ^        '               '                     I          o»                  o 

objection  to  taining  the  same,  or  any  of  them,  or  on  account  of  the 

the  property.  ^^"^®  being  totally  ruined,  prostrated  or  subverted;  and 

By  the  con-  a  decree  or  decrees  should  be  made  by  the  said  Court, 

no  further      '  ^^^  repairing  and  sustaining  of  all  or  any  of  the  said 

evidence  of  ^ills 
identity  was 

to  be  required  than  what  was  afforded  by  the  abstract  and  the  documents  therein 
abstracted.  The  descriptions'  in  the  documents  differed  amongst  themselves,  and 
from  the  description  in  the  particulars  of  sale.  Held,  that  the  purchaser  was  entitled 
to  have  further  proof  of  the  identity. 

One  general  exception  was  taken  to  the  Master's  report  of  a  good  title,  which 

did  not  point  out  the  objections  to  the  title.  The  Court  disapproved  of  this  in- 
convenient mode  of  proceeding. 
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mills  and  other  premises,  and  for  the  preserving,  keep- 
ing and  maintaining  them  in  good  state  and  repair,  or 
for  newly  building,  erecting  or  constructing  them,  or 
any  of  them ;  and  nevertheless,  the  tenant,  farmer  or  oc- 
cupier thereof,  should  not,  within  one  year  next  after 
such  decree  or  decrees  so,  from  time  to  time,  made, 
repair,  maintain,  sustain,  erect,  build  or  otherwise  re- 
store the  same  mill,  according  to  the  form  or  effect 
of  such  decree  or  decrees,  that  then  and  so  often  it 
should  be  lawful  for  the  King,  his  heirs  and  successors, 
into  all  or  any  of  the  said  mill  or  mills,  for  the  repair- 
ing, maintaining,  newly  building  or  erecting  of  which 
such  decree  or  decrees  shall  have  been  made,  to  re-enter 
the  same^  and  to  have  again  and  repossess  for  ever^  any  thing 
in  the  letters  patent  to  the  contrary  notwithstanding." 

The  letters  patent  also  contained  a  covenant,  on  the 
part  of  the  King,  not  to  build  any  other  water  mill 
upon  any  stream  on  which  any  mill  thereby  granted 
was  erected,  or  any  wind  or  horse  mill  within  any 
manor,  field,  or  place  in  which  any  wind  or  horse  mill 
then  stood,  or  in  any  place  near  the  mills  thereby 
granted,  whereby  any  injury  could  arise  to  them. 

The  property  thus  granted  to  Edward  Ferrers  and 
William  Ferrers  was,  in  1636,  conveyed  by  them  to  Ed" 
ward  Moseley^  and  afterwards,  in  the  same  year,  by  him 
to  the  Corporation  of  Leicester^  and,  in  1 686,  by  the 
Corporation  of  Leicester  to  Lawrence  Carter^  under 
whose  will,  dated  1771 9  it  was  sold,  and  at  length  it 
became  vested  in  Lewthwaite  Florwer^  whose  estate  was 
adminbtered  in  this  cause. 
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The  fee-farm  rent  was  afterwards  sold  and  conveyed 
under  the  statutes  of  Charles  II.  {a\  to  the  trustees  of 

Cdstorls 

(0)  22  Car.  8.  c.  6.  and  22  &  23  Car.  2.  c.  24. 
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ColstotCs  Hospital  in  Bristol^  in  whom  the  same  was  now 
vested. 

This  property  being  sold  in  this  suit,  a  reference  as  to 
the  tide  was  made  to  the  Master,  who  having  reported 
in  Favour  thereof,  the  case  came  on,  upon  an  excep- 
tion to  his  report.  There  were  two  objections,  first, 
that  the  estate  was  subject  to  a  right  of  re-entry,  either 
in  the  Crown  or  in  the  grantee  of  the  Crown;  the 
second  related  to  the  identity,  with  respect  to  which 
it  is  necessary  further  to  state,  that,  by  the  sixth  con- 
dition of  sale,  it  was  provided  as  follows :  —  ^^  That 
no  further  evidence  of  identity  of  the  parcels  shall  be 
required,  than  what  is  afforded  by  the  abstract,  or 
the  deeds,  instruments  or  other  documents  therein  ab- 
stracted." 


The  modern  description  in  the  particulars  of  sale 
differed  from  that  in  the  will,  letters  patent,  and  sub- 
sequent deeds ;  and  the  description  in  the  will,  differed 
from  the  former  instruments,  the  descriptions  in  which 
were  not  precisely  the  same. 

Mr.  Turner  and  Mr.  Hcathfield^  for  the  purchaser,  in 
support  of  the  exception.  The  vendor  can  have  no  title 
to  the  assistance  of  this  Court,  unless  he  is  able  to  give 
to  the  purchaser  a  secure  title  to  the  possession  of  the 
property  for  the  term  which  he  has  contracted  for. 
Fildes  v.  Hooker,  {a)  Here  the  Plaintiff  has  sold  the  fee 
simple,  subject  only  to  a  rent,  and  to  the  ordinary 
remedies  for  recovering  it :  nothing  is  stated  in  the 
conditions  of  sale,  of  the  condition  by  which  the  estate 
might  be  wholly  defeated.  The  right  of  re-entry  is 
shewn  to  exist,  and  no  presumption  can  be  raised' against 

this 

(a)  3  Mad,  193. 
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this  express  reservation.  Adair  v.  Shqfloe.  (a)  A  pur- 
chaser is  not  compellable  to  accept  a  title  to  premises 
formerly  subject  to  an  incumbrance,  the  discharge  of 
which  is  shewn  only  by  presumption*  Barnwell  v. 
Harris,  (b)  The  consideration  was  reserved  for  the 
benefit  of  the  King's  subjects  or  his  tenants ;  and  if  the 
vendor  alleges  that  it  is  neither  in  the  King  nor  in  the 
purchaser  of  the  fee-farm  rent,  he  must  shew,  clearly  and 
distinctly,  how  it  has  been  destroyed. 
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The  identity  of  the  property  is  not  sufficiently  shewn ; 
notwithstanding  the  conditions  of  sale,  the  identity 
must  be  proved ;  it  is  only  by  proving  the  identity  of 
the  property  that  you  can  shew  that  the  abstracted 
deeds  relate  to  it*  To  evidence  a  good  title  to  property 
by  the  abstracted  deeds,  you  must  shew  that  the  deeds 
relate  to  that  very  property. 


The  conditions  of  sale  are  catching,  and  not  to  be 
favoured.    Taylor  v.  Martindale  (c) ;  Southby  v.  HtUt.  (d) 

Mr.  Pemberton  Leigh  and  Mr.  G.  L.  Russell  for  the 
Plaintiff.  The  purchaser  has  wholly  failed  in  shewing 
that  the  proviso  for  re-entry  exists.  If  it  does  now  exist, 
it  must  either  be  in  tlte  Crown,  or  in  the  purchaser  of 
the  rent.  It  cannot  be  in,  or  be  exercised  by  the  Crown, 
for  by  re-entering,  the  Crown  would  not  only  defeat 
the  estate  of  the  vendor,  but  also  the  rent  granted  by 
it  to  CclstorCs  Hospital,  and  the  effect  would  be  to  get 
back  the  property,  discharged  of  the  rent.  The  Crown 
cannot  defeat  its  own  grant  of  the  rent.  The  statute  of 
Charles  IL  {e)  vests  the  rent  in  the  grantees  absolutely, 

and 

(a)  Mentioned  in   19  Vet,  p.          {d)  2  Myl,  ^  Cr,  S07. ;   and 
156.  see  Htfdey,  DaUaufaj^y  4  Beavan, 

(b)  1  Tauni,  430.  606. 

(c)  1  Y.  4-  Col.  (C.  C.)  658.  (<?)  22  Car,  2.  c.  6.  f .  4. 


MO 
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and  provides  that  the  grant  is  to  ^le  expoandbd  most 
beneficially  for    the    patentees    and    grantees    of  the 
rent.     It  became  impossible,  therefore,  for  the  Crown 
to  take  advantage  of  the  condition  for  re-entiy.      On 
the  other  hand,  the  right  of  re-entry  cannot  be  in  the 
purchaser  of  the  rent,  because,  by  the  common  law,  no 
assignee  of  a  reversion  can  take  advantage  of  a  re-entry 
by  force  of  any  condition,  and  the  grant  was  not  of 
a  reversion  within  the  statute  S2  Heru  8.  c.  84. ;  again 
the  owner  of  the  fee-farm  rent  cannot  have,  at  the  suit  of 
the  Crown,  that  decree,  upon  which  alone  the  right  of 
re-entry  is  to  be   founded.     It  cannot  therefore  nofr 
exist,  and,  after  the  long  possession,  it  must  be  presumed 
to  be  extinguished.    Gibson  v.  Clark,  {a)   -If  the  right 
does  exist,  it  can  only  arise  upon  a  decree  in  the  Duchy 
court  at  the  suit  of  the  Crown,  which  never  could  be 
obtained. 


The  identity  is  proved  according  to  the  express  terms 
of  the  conditions  of  sale.  The  purchaser  is  entitled 
to  no  further  evidence  of  the  identity  than  what  is 
afforded  by  the  abstract. 

Though  there  may  be  a  variation  in  description,  it 
may  be  accounted  for  by  the  ordinary  changes  which 
property  undergoes  by  lapse  of  time.  There  is  a  suffi- 
cient moral  certainty  of  the  property  being  the  same, 
and  it  is  fortified  by  the  fact  of  the  long  possession. 

Mr.  Turna\  in  reply. 


Iiord  Braybroke  v.  Inskip  (i),  Lyddall  v.  Weston  (c), 
were  also  cited. 


(a)  1  Jac,  St  W.  159. 
{b)  8  Ves,  417.- 


(c)  2  Alk,  19. 
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The  Master  of  the  Rolls. 

In  this  case  two  objections  are  taken  to  the  title.  The 
first  as  to  the  right  of  re-entry  on  the  part  of  the  Crown; 
the  second  as  to  the  identity  of  the  parcels. 

With  respect  to  the  first,  which  is  the  important  ob- 
jection, I  will  take  time  to  consider  it.  It  may  be  neces- 
sary to  have  it  decided  in  another  place. 

As  to  the  question  of  identity,  I  am  not  satisfied  with 
the  evidence  produced  before  the  Master.  The  vendor 
goes  to  a  sale  with  a  certain  description  of  the  property 
in  his  particulars,  and  he  has  a  condition  of  sale  which 
says :  *'  That  no  further  evidence  of  the  identity  of  the 
parcels  shall  be  required,  than  what  is  afforded  by  the 
abstract,  or  the  deeds,  instruments,  or  other  documents 
therein  abstracted.'' 
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When  these  instruments  are  looked  into,  we  find  that 
the  description  contained  in  the  last,  which  is  a  will  of 
not  less  than  seventy  years  old,  differs  from  the  descrip- 
tion in  the  particulars.  Then,  it  was  justly  said,  you  are 
not  to  confine  yourself  to  the  will,  but  you  are  to  look 
at  the  other  instruments  stated  in  the  abstract ;  and  if 
you  find  that  the  words  used  in  the  will,  being  modified 
when  compared  with  the  expressions  used  in  the  pre- 
vious deeds,  induce  a  conclusion  which  identifies  the 
property  with  the  description  contained  in  the  par- 
ticulars, then  the  vendor  ha^  done  all  that  can  be 
required.  But,  upon  looking  back  to  the  other  descrip- 
tions contained  in  the  three  or  four  previous  instru- 
ments, it  is  found  that  they  vary  more  than  the  last 
instrument,  from  the  description  contained  in  the  par- 
ticulars. This,  therefore,  does  not  aid  the  vendor,  but 
rather  makes  the  identity  more  difficult.     The  lapse  of 

Vol.  VI.  K  k  seventy 
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seventy  years  would  well  justify  a  change  ia  the  state  of 
the  property,  and  a  variation  in  the  description ;  but  tbe 
instant  you  have  a  variation  in  the  deeds,  the  description 
in  the  deeds  cannot,  of  itself,  be  evidence  of  the  descrip- 
tion contained  in  the  particulars :  something  else  must 
be  introduced  to  correct  them ;  and  therefore^  although 
the  purchaser   may    not   be   entitled   to   require   any 
further  evidence  of  the  identity   of  the   parcels  tbaa 
what  is  afforded  by  the  deeds,  yet  he  is  entitled  to  have 
what  he  has  bought  distingubhed,  and  without  that,  it 
cannot  be  said  by  the  vendor  that  he  has  proved,  by 
tlie  instruments,  the  parcels  described  in  the  particulars. 
It  is  very  possible  that  a  short  affidavit  might  remove 
the  difficulty,  but  I  think,   as  the   matter   at  present 
stands,  the  exception,  as  to  the  identity,  must  be  re- 
ferred back  to  the  Master,  unless  the  parties  agree  on 
some  other  course. 


I  will  reserve  the  other  question. 


Juiy  8.  The  Master  of  the  Rolls. 

This  case  comes  on  upon  an  exception  to  the  Master's 
report  dated  the  3d  day  of  March  1843,  finding  that  a 
good  title  was  shewn  to  an  estate  purchased  by  the  ex- 
ceptant under  the  decree  of  the  court. 


On  the  hearing  of  the  exception,  two  points  only 
were  raised  in  argument.  It  was  alleged,  first,  that  the 
estate  was  subject  to  a  right  of  re-entry,  either  in  the 
Crown  or  in  the  grantee  of  the  Crown ;  and,  secondly, 
ihat  the  identity  of  the  premises  sold,  with  the  premises 
to  which  the  vendor  has  made  out  a  title,  was  not  suffi- 
ciently established.    Upon  the  second  point,  I  thought  the 

exception 
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exception  good ;  as  to  the  first,  I  reserved  the  question 
for, further  consideration. 

The  title  is  traced  up  to  the  letters  patent  dated  the 
8th  day  of  April  1635  (11  Car.  1.),  whereby,  that  which 
is  alleged  to  be,  and  which  for  the  present  purpose  must 
be  assumed  to  be,  the  property  in  question,  was  granted 
to  Edward  Ferrers  and  WiUiams  Ferrers  in  fee,  yielding 
a  fee-farm  rent  of  17/»  to  the  King. 

The  property  in  question  was  in  part  described  as 
**all  those  water  and  corn-mills  beneath  the  Castle 
of  Leicester  with  all  soke  and  suit  to  the  same  mills 
belonging."  And  the  letters  patent  contained  a  pro- 
viso *^  That  if  at  any  time  thereafter,"  &c. 

The  property  thus  granted  to  Edroard  Ferrers  and 
WiUiam  Ferrers  was  by  them  conveyed  to  Edward 
Moseley^  and  afterwards  by  him  to  the  Corporation  of 
Leicester^  and,  at  a  subseqent  period,  by  the  Corporation 
of  Leicester  to  Lawrence  Carter^  under  whose  will  it  was 
sold,  and  at  length  it  became  vested  in  Lewthwaite 
FUmer^  whose  estate  is  administered  in  this  cause.  The 
proviso  for  re-entry  which  is  contained  in  the  letters 
patent,  was  not  noticed  in  the  particulars  and  conditions 
of  sale;  and  the  question  is,  whether  the  right  of  re- 
entry is  now  in  force ;  for  if  it  is,  the  vendor  cannot 
compel  the  purchaser  to  complete  the  purchase. 

It  does  not  appear  that  the  right  of  re-entry  was 
ever  made  the  subject  of  any  grant  or  release,  but  the 
fee-farm  rent,  which  was  all  the  interest  reserved  to  the 
Crown  by  the  letters  patent,  was  some  time  afterwards 
granted  to,  and  is  now  vested  in,  the  trustees  of  ColstorHs 
Hospital  at  Bristol. 
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The  purchaser  alleges  that  the  existence  of  the  fee- 
farm  rent  proves  the  existence  of  the  right  of  re-entrj, 
V,  or,  at  least,  that  it  ought  to  be  proved  by  the  vendor  . 

that  the  right  of  re-entry  is  extinct.  His  argument  is 
shortly  this:  the  right  exists  or  not;  if  it  exists,  it  is 
either  in  the  Crown  or  in  the  grantee  of  the  fee-&nn 
rent,  and  to  the  purchaser  it  is  immaterial  which ;  and  if 
it  does  not  exist,  the  vendor  ought  to  shew  how  it  has 
been  destroyed. 

The  vendor  scarcely,  if  at  all,  objects  to  the  form  or 
substance  of  the  argument ;  but  he  insists,  that  at  this 
time,  there  is  no  right  of  re-entry,  for  if  any,  it  is  tnie^ 
as  the  purchaser  says,  that  it  must  be  in  the  Crown,  or 
in  the  grantee  of  the  fee-farm  rent ;  jt  cannot  be  in  die 
grantee  of  the  fee-farm  rent,  because  the  grant  was  not 
of  a  reversion  within  the  statute  S2  Hen.  8.  c.  34.,  and 
also  because  the  owner  of  the  fee  farm  rent  cannot  have, 
at  the  suit  of  the  King,  that  decree  upon  which  alone  Ae 
right  of  re-entry  is  to  be  Founded ;  and  it  cannot  be  in 
the  Crown,  because  the  exercise  of  it  would  defeat  die 
grant  of  the  fee-farm  rent. 

The  argument  of  the  vendor  appears  to  me  to  be 
valid.      There   is   nothing   to  countenance  the  conjec- 
ture made  by  the  purchaser,  that  the  right  of  re-entry 
was  reserved  by  the  Crown  for  the  public  benefit,  to 
secure  the  existence  of  a  mill  where  corn  can  be  ground. 
The  whole  interest  of  the  Crown  has  been  alienated. 
The  right  of  re-entry  could  only  be  enforced  under  a 
decree  obtained  at  the  suit  of  the  Crown.    The  re-entry, 
if  obtained,    would    make  void,   ab   ifiitio^    the  estate 
granted  by  the  letters  patent,  and  defeat  the  rent  charge; 
and,  on  consideration  of  the  nature  of  the  proviso,  the 
alienation  of  the  fee-farm  rents,  and  the  effect  of  the 
statutes,  (32  Hen.  8.  c.  34.  22  Car.  2.  c.  6.  and  22  &  23 

Car. 
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Cbr.  2f.  c.  24.)  I  am  of  opinion,  that  there  is  not,  under 
the  proviso,  any  right  of  re-entry  which  can  now  be 
enforced.  I  must  therefore  oven*ule  the  exception,  so 
far  as  it  is  founded  on  the  objection  that  such  right  of 
re-entry  is  in  force. 


h 
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Refer  it  back  to  the  Master,  upon  the  objection  that 
the  property  described  in  the  abstract  is  not  sufficiently 
identified  with  the  property  described  in  the  printed 
particulars. 


One  general  exception  only  had  been  taken  to  the  re- 
port, *^  for  that  the  Master  had  certified  that  a  good  title 
was  shewn  to  the  property,  whereas  the  Master  ought 
not  to  have  so  certified." 

It  was  objected,  that  the  form  was  improper,  and  that 
the  purchaser  ought  to  have  specified  the  objections  on 
which  he  intended  to  rely,  and  costs  were,  in  conse- 
quence, asked  against  the  exceptant. 

The  Master  of  the  Rolls  disapproved  of  the  mode 
in  which  the  questions  had  been  presented  to  the  court, 
and  held,  that  the  order  now  made  ought  to  specify  the 
objections  insisted  on  by  the  exceptant :  he  said,  however, 
that  he  could  make  no  special  order  as  to  costs. 
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July  18.  CANEY  V.  BOND. 

Part  of  a  tes-    'T^HE  object  of  the  suit  was  to  make  an  executor  liable 

tator's  assets       X    f^^  ^  ^^^  ^f  money  which  had  been    lost  bv  the 
consisted  of  a    ^  "^  * 

promissory        insolvency  of  the  debtor,  on  whose  personal  security  tlie 

executor  ^      ^^^^  ^^^  h^n  allowed  by  the  executor  to  remain. 
though  re- 
parties  in-  ^^  ^  ^^^»  ^^^  testator  advanced  to  a  Mr.  Phillips  a  sum 

terested  so  to    of  500/.,  to  be  invested  by  the  latter  on  some  mortffaire 

do,  neglected  ...  . 

to  get  it  in ;      security.     For  securing  it  in  the  meantime,  Mr.  Phillips 

and  about  two  g^^^^  ^  ^^  testator  his  promissory  note,  payable  with 

years  aiter* 

wards  it  was     interest. 

lost  by  the 

insolvency  of 

the  debtor.  In  January  1826,  the  testator  died,  and  his  will  was 

executor  was    Proved  by  Jones   and  Bond^  his   executors.       Shortly 
personally        afterwards,  Jones  and  one  of  the  persons  interested  io 

the  testator's  estate,  pressed  Bond  to  call  in  this  debt, 
and  invest  it  in  the  funds  ;  but  Bond  replied,   *^  that  be 
should   not  think  of  removing   the   money  from  Mr. 
Phillips*s  hands,  as  it  was  as  safe  there  as  if  it  were  in 
the  Bank  of  England.**     Other  similar  applications  were 
afterwards  made  to  Bond,  but  with  no  better  success. 
In  1827  Bond  received  100/.  from  Mr.  Phillips^  in  part 
payment,  and  the   remainder  was   lost    by    the  death 
and  insolvency  of  Mr.  Phillips  in  March  1828.     There 
was  evidence  to  shew  that  Mr.  Phillips^  if  pressed  earlier, 
would  have  paid  the  amount. 

Under  these  circumstances,  it  was  insisted,  by  the 
bill,  that  Bond  was  personally  liable  for  the  400/.  and 
interest. 


Mr. 
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Mr.  G.  Li.  Russell  (in  the  absence  of  Mr.  Pemberton 
Leigh),  for  the  Plaintiff,  cited  Lamon  v.  Copeland  (a), 
Powell  V.  Evans  (i),  Clotigh  v.  BomL  (c) 

Mr.  Kindersley  and  Mr.  Lofoat,  for  jBon^f. 

Mr.  Tw-ner  and  Mr.  Elderion,  for  another  Defendant. 
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7%^  Master  ^M^  Rolls. 

At  the  death  of  the  testator,  part  of  his  estate  was 
outstanding  on  personal  security.  It  was  the  duty  of 
the  executors,  quite  independently  of  any  application 
being  made  to  them  by  the  persons  interested  in  the 
estate,  to  take  steps  to  get  in  this  money.  In  the  exercise 
of  a  fair  discretion,  they  were  not  to  commence  legal  pro- 
ceedings unnecessarily,  but  they  ought  to  have  exerted 
themselves  to  get  in  the  debt,  and,  if  necessary,  to  have 
commenced  compulsory  proceedings  to  obtain  it. 

The  persons  beneficially  interested,  not  considering 
the  money  safe  where  it  was,  requested  the  Defendant 
Bond  to  get  it  in.  Instead  of  complying  with  this  re- 
quest, he  refused  to  do  so,  saying  that  the  money  was  as 
safe  as  in  the  Bank  of  England ;  two  years  afterwards 
the  money  was  lost  by  the  insolvency  of  the  debtor. 

If,  in  any  case,  an  executor  is  to  be  charged  for  wilful 
default,  it  is  in  a  case  of  this  sort,  where  the  money 
not  only  is  found  on  a  security  not  sanctioned  by  the 
Court,  and  which  ought  therefore  to  be  got  in,  but 
where  also  the  executor  has  been  requested  to  call  it 
iDy  and  has  refused  on  the  ground  that  it  is  perfectly 
safe. 

The 

(c)  3  Myl.  4-  Cr.  490. 


(a)  2  B.  C.  C.  156. 
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The  Defendant,  by  bis  conduct,  has  taken  upon  him- 
self the  risk  of  the  security,  and  he  must  therefore  be 
charged  with  it,  and  witli.the  costs  down  to  the  bearing. 


July  17.  22. 


JONES  V.  POWELL. 


An  executor, 
upon  trans- 
ferring stock 
to  a  legatee, 
paid  one- 
sixteenth  per 
cent,  to  a 
stock  broker 
for  identifying 
him  at  the 
Bank.    He 
was  allowed 
the  payment 
in  passing  his 
accounts. 


npHE  testator  gave  to  each  of  his  three  children 
-■•  20,000/.,  and  he  directed  that  during  their  mi- 
norities, their  legacies  should  be  invested  in  their  names 
in  the  funds.  By  the  terms  of  the  will,  the  trustees 
were  authorised  to  retain,  out  of  the  estate,  all  costs, 
damages,  and  expenses  which  they  might  sustain  in  the 
execution  of  the  trusts. 

The  three  children  being  infants,  Mr.  PatersoUy  the 
executor,  transferred  three  sums  of  21,728/.  85.,  8  per 
cents,  (being  the  amount  which  would  have  been  pur- 
chased with  the  legacies  after  deducting  the  legacy  duty), 
from  the  name  of  the  executor  to  the  names  of  the  ex- 
ecutor and  the  infants. 


He  paid  to  the  stock  broker  for  such  three  transfers, 
one  sixteenth  per  cent,  or  40/.  1455.  \0d.  On  passing  his 
accounts  before  the  Master,  Mr.  Paterson  was  allowed 
6/.  6s.  only  for  the  fee  on  such  transfers. 

There  were  three  other  sums  of  36/.  55.,  42/.  IBs.  W., 
and  9/.  145.  5d.^  charged  by  the  executor  for  fees  on 
transfers  of  other  stock,  for  which  the  Master  re- 
spectively allowed  2/.  25.,  67.  6s,^  and  2/.  25.  only.  All 
the  transfers  had  been  made  previous  to  the  institution 
of  the  suit. 


The 
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The  charges  for  expenses  to  brokers  for  transfers 
therefore  amounted  to  96/.  125.,  vhich  the  Master  (lis* 
allowed  except  as  to  sixteen  guineas. 

The  Defendant  Paterson  took  exceptions  to  the 
Master's  report,  insisting  that  the  whole  96/.  12;.  ought 
to  have  been  allowed  him  in  passing  his  accounts. 

In  support  of  the  charge,  five  stock  brokers  deposed, 
that  it  was  the  custom  of  stock  brokers  always  to 
receive  one  sixteenth  per  cent,  for  transfers  (except 
where  no  charge  was  made);  and  one  of  them  said, 
that  according  to  the  rule  of  the  Bank  of  England^  the 
executor  would  not  have  been  allowed  to  make  the 
transfer  without  a  sworn  broker,  or  his  representatives, 
being  present  to  identify  him  as  a  proper  person  to 
make  the  same. 

On  the  other  hand,  the  clerk  of  a  respectable  firm  of 
solicitors  stated,  that  he  had  been  for  twenty  years  past 
in  the  habit  of  attending  at  various  times  at  the  Bank 
of  Englandj  for  the  purpose  of  identifying  persons 
making  transfers  of  stock  standing  in  their  names,  and 
that  he  was  well  acquainted  with  the  practice  of  the 
Bank  of  England  on  the  transfer  of  such  stock.  That 
any  proprietor  of  government  stocks  transferable  at 
the  Bank  of  England  was  capable  of  transferring  the 
same,  without  the  intervention  or  assistance  of  any 
broker  or  member  of  the  Stock  Exchange,  upon  being 
identified  by  some  person  known  to  some  clerk  or  clerks 
in  the  said  Bank  of  England.  That  his  employers  were 
not  brokers  or  members  of  the  Stock  Exchange,  nor 
was  the  witness. 


Another  witness  stated  that  he  had  been,  for  a  period 
of  eighteen   years,   a   clerk   in   the   banking-house  of 

Messrs. 
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Messrs.  Barclay^  Beoan  and  Co.,  and  that  he  was  well 
acquainted  with  the  practice  of  the  Bank  of  England  on 
the  transfer  of  stock,  and  on  other  matters.     That  aojr 
proprietor   of   government    stock   transferable    at  the 
Bank    of  England^   was    capable    of   transferring  the 
same,  without  the   intervention  or  assistance  of  any 
broker  or  member  of  the  Stock  Exchange,  upon  being 
identified  by  some  person  known  to  some  clerk  or  clerb 
in  the  said  Bank  of  England^  and  that  he  and  his  em- 
ployers were  frequently  in  the  habit  of  attending  at  the 
Bank  for  the  purpose  of  transferring  stocks  belonging 
to  customers  of  his  said  employers,  and  identifying  the 
patties  intending  to  make  the  same ;  and  that,  in  such 
instances,  no  broker  or  member  of  the  Stock  fixcbaoge 
was  employed  in  the  matter. 


Mr.  Pembertofi  Leigh  and    Mr.  RenshaWj  for  Mr. 
Paterson  (a),  in  support  of  the  exceptions.    The  executor 
ought  to  be  allowed  the  usual  charges  paid  by  him  for 
the  transfer.     It  is  the  ordinary  practice  to  employe 
broker  in  effecting  a  transfer  of  funds,  and  the  invariable 
charge  is  clearly  proved,  by  the  evidence,  to  be  one 
sixteenth  per  cent.,  and  it  is  even  stated  that  the  Bank 
would  not  permit  a   transfer  without  a  broker  being 
present  to  identify  the  transfer.     The  duty  of  the  broker 
in  this  case  was  more  than  to  identify,  he  was  to  make 
a  calculation  of  what  sum  of  stock,  according  to  the 
market  price  at   the   moment,   and    which   constandy 
varies,  could  be  purchased  with  the  legacy  in  sterling 
money  after  deducting  the  duty.     The  sums  transferred 
were  very  large,  and,  according  to  the  practice,  this  sort 
of  charge  has  always  been  allowed  to  executors. 

Mr. 

(a)  The  exceptions,  though  to  have  been,  in  reaiitv,  brought 
taken  nominally  by  the  Defend-  forward  by  the  Committee  of 
ant  Paterson^  were  understood      the  Stock  Exchange. 
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Mr.  Kindenky  and  Mr.  Tjprell^  contra.  This  case 
has  been  brought  Forward  by  the  Stock  Exchange,  and 
the  brokers  who  have  made  affidavits  are  interested  in 
supporting  this  unreasonable  charge:  the  evidence  is 
therefore  to  be  regarded  with  some  suspicion. 


1S4S. 


The  Bank  are  bound  by  law  to  allow  a  transfer  to 
be  made  in.  their  books  without  charge,  and  the  inter- 
ference of  a  broker  is  altogether  unnecessary.  All  that 
the  Bank  requires  for  their  protection  is,  that  the  party 
shall  be  identified  by  any  respectable  person  known  to 
them,  as  by  a  banker  or  his  clerk ;  only  one  of  the 
several  brokers  swears  that  the  intervention  of  a  broker 
is  indispensable,  and  that  is  contradicted  by  two  wit- 
nesses. The  employment  of  a  broker  implies  a  buying 
and  selling,  which  a  transfer  is  not  Supposing,  how- 
ever, that  it  is  necessary  to  employ  a  broker,  it  is 
perfectly  unreasonable  to  allow  a  per  centage  for  iden- 
tifying, the  trouble  being  in  no  way  increased  by  the 
amount.  The  sum  of  one  guinea  only  is  allowed  to  the 
broker  of  the  Accountant-General ;  and  where  exe- 
cutors were  ordered  to  transfer  a  fund  into  Court,  and 
paid  12/.  for  the  transfer,  one  guinea  alone  was  allowed 
them ;  Hopkinson  v.  Roe,  (a)  It  is  preposterous  to  say 
that  96/.  \2s.  is  a  reasonable  sum  to  pay  a  broker  for 
walking  to  the  Bank,  and  saying  '^  This  is  Mr.  PcUer- 
son.**  The  executor  might  have  got  his  banker  or  his 
clerk  to  identify  him  at  an  expense  of  a  guinea. 

The  Master  is  therefore  right,  and  the  exceptions  to 
his  report  ought  to  be  overruled. 


Mr.  Benson,  for  another  party,  supported  the  Master's 
report. 

Mr. 

(a)  1  Bcavan,  183. 
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Mr.  Pemberton  Leigk^  in  reply.  Hopkinson  v.  Boc 
does  not  apply.  There  the  transfer  was  into  Court, 
and  the  charge  is  settled  by  arrangement  with  the 
Accountant-Generars  broker. 


The  Master  ^  the  Rolls  said  he  would  make  in-* 
quiries  as  to  the  practice,  and  how  these  sort  of  matters, 
had  been    usually  dealt  with  in  the  Master's  offices^ 
because  if  there  bad  been  a  habit  of  allowing  to  ez&* 
cutors  the  expense  of  transfers,  then,  in  the  present 
case,   in    which    no    special    circumstances    had   beeo 
proved,  the  sums  paid  ought  to  be  allowed.    He  added, 
that  he  thought  that  the  case  of  Hopkinson  v.  Boe  did 
not  apply  to  this  case* 


Jul^  22.  Tke  Master  of  the  Rolls,  after  making  inquiries, 

allowed  the  exceptions  to  the  Master's  report,  thereby 
deciding  that  the  executor  was  entitled  to  the  soros 
paid  by  him  to  the  stock  broker. 


July  17. 


GREENWOOD  v,  ROTH  WELL. 


Devise  to  A, 

for  his  life, 
and  from  and 
after  his  de- 


npHE  testator,  John  Mitchell^  by  his  will,  dated  in 
1811,  after  directing  his  debts  and  legacies  to  be 
paid  out  of  his  real  and  personal  estate,  devised  as  fol- 
lows : — "I  also  give  and  devise  unto  Jonas  Greenwood^ 
the  son  of  my  late  brother-in-law  Joseph  Greenwood^  all 
my  lands  and   hereditaments  situate  in  Clayton  afore- 

share  alike,  as    said,  and   now  in   occupation  of  John  Mortimei'  ;  and 

tenants  in  also 

common,  and 

the  heirs  of  such  issue."    Held,  that  A,  took  an  estate  for  life  only. 


cease,  *'  unto 
all  and  every 
the  issue  of 
the  body  of 
the  said  i4.. 


Greknwood 
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also  all  other  my  messuages,  cottages,  lands,  and  telle-        1843^ 
ments  situate  in  Clayton  aforesaid,  ybr  and  during  the 
natural  life  of  the  said  Jonas  Greenwood;  and  from  and    ^      v. 
after  his  decease,  1  give  and  devise  the  said  premises    ^^^"^^^''^' 
unto  all  and  every  the  issue  of  the  body  of  the  said  Jonas 
Greenwood,  share  and  share  alike^  as  tenants  in  common, 
and  the  heirs  of  such  issue  J* 

Jonas  Greenwood  survived  the  testator,  and  died  in 
1840. 

This  bill  was  filed  by  the  children  of  Jonas  Green* 
woodj  insisting  that,  under  the  will,  he  took  a  life  estate 
only.  It  alleged  that,  in  1823,  he  conveyed  the  pro* 
perty  by  lease  and  release  to  Abraham  Tempest  in  fee, 
and  to  bar  the  estate  tail,  Jonas  Greenwood  thereby 
covenanted  to  levy  a  fine,  which  the  bill  stated  ^'  had 
been  levied  accordingly." 


To  this  bill  the  Defendant  pleaded  that  Jonas  Green^ 
wood  levied  the  fine  with  proclamations;  and  arerred 
that  the  estate  and  interest  which  the  Plaintifis  would 
otherwise  have  had  was  thereby  barred  and  extin- 
guished. 

The  plea  came  on  upon  the  22d  of  Jutie  1842,  when 
a  case  was  directed  to  the  Common  Pleas  on  the  con- 
struction of  the  devise.  That  Court  certified  that  Jonas 
Greenwood  took  an  estate  for  life,  (a) 

The  plea  now  came  on  for  argument. 

Mr.  Pemberton  Leigh  and  Mr.  Rogers,  for  the  De- 
fendant. 

Mr. 

(fl)  6  Scolt,  (K  R.)  670. 
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184S.  Mr.  Twner  and  Mr.  Thomas  Turner^  for  the  Plaintiffi; 

Greenwood  ^,     ,,  ^  y    -n. 

V.  Toe  Master  of  the  Rolls. 


Roth  WELL. 


In  cases  of  this  sort,  you  are  to  consider  the  rules  of 
law  and  apply  them  to  the  particular  cases,  having 
regard  to  the  intention  of  the  testator,  to  be  collected 
from  all  the  words  of  the  will. 

Here  there  is  a  gift,  in  the  first  instance,  expressly 
for  life ;  therefore,  so  far,  there  is  a  clear  intention  that 
Jonas  should  only  take  a  life  estate.  The  next  gift  is 
after  his  decease,  to  "  all  and  every  the  issue  of  the 
body  of  the  said  Jonas  Greenwood^  share  and  share 
alike,  as  tenants  in  common." 

The  word,  issue,  by  itself  is  ambiguous ;  it  may  mean 
the  children  of  Jonas,  or  it  may  mean  the  issue  of  Jonas 
intended  to  take  in  a  certain  order  of  succession  for 
ever.  But  under  what  circumstances  are  they  to  take 
here  ?  What  are  the  indicia  of  intention  ?  **  All  and 
everv  of  the  issue  "  are  to  take,  "  share  and  share  alike 
as  tenants  in  common."  There  is  to  be  a  distribution 
among  them,  and  there  is  a  superadded  limitation  "  to 
the  heirs  of  such  issue." 

There  is  therefore  a  distinct  gift  to  a  person  for  life, 
and  after  his  death,  to  his  issue,  share  and  share  alike, 
and  with  the  word  "  heirs "  superadded.  This  does 
not  look  like  an  intention  that  they  should  take  in  per- 
petual succession.  It  is  to  be  further  observed,  that  the 
gift  over,  which  has  been  relied  on  in  other  cases,  is 
wholly  wanting  here. 

The  distinctions  in  all  these  cases  are  very  nice.  ITie 
Court  must  carefully  look  at  all  the  i?idicia  of  inten- 
tion, and  looking  at  them  in  this  case,  I  am  not  satisfied 

that 
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that  the  decision  of  the  Court  of  Common  Pleas  is  erro-        184S. 

neous.     I  believe  it  is  consistent  with  the  other  autho-    ^^^""^^^ 

Greenwood 

rities,  and  I  do  not  thmk  it  ought  to  be  disturbed.  v. 

Over-rule  the  plea  without  costs,  and  let    I^<>''"'»""- 
the  Defendant  have  a  month's  time  to 
answer. 


MADGWICK  V.  WIMBLE.  July  is. 

In  June  1839,  Messrs.  Warner^  Attwood^  and  Wimble  Difficulties  in 
•    • 
entered  into  partnership  for  a  term  of  years.     By  *PP^>"""6  * 

^         ,     ,  ^  ^    receiver  of  a 

the  deed  of  partnership  it  was  provided,  that  Jiiwood  partnership 
was  to  be  entitled  to.  introduce  his  eldest  son  as  an  ap-  "'^urvlvinff"' 

prentice,  and,  after  the  expiration  of  the  apprenticeship,  partners  in- 
,  -  ,  ...  g.  Ill  sisted  on  con* 

he  was  to  be  at  liberty  to  transfer  to  such  eldest  son  tinning  the 

his   own   share   and    interest  in   the   said  partnership,  partnership 

,  '^    with  the  assets 

*^  And  in  case  the  said  WiUiam  ^//tt;oo£/ should  depart  of  a  deceased 

this  life  during  the  continuance  of  any  such  partner-  Court  thou  ht 

ship,  leaving  his  said  eldest  son  qualified  to  take  his  the  represen- 

father's  share  in  the  said  partnership  concerns,  such  son  13^^^  entitled 

should  be  entitled  to  succeed  thereto,   and  become  a  *o  *  receiw. 

partner  with  the  other  or  others.    But  if  Attwood  should  stipulation, 

depart  this  life,  leavini;  his  eldest  son  him  survivini;    ^"^^  *  ^"  of 
^  .  .  .  .  o"c  partner, 

who  should  be  disqualified  for  immediately  taking  his  or  in  case  of 

father's  share,  by  reason  only  of  minority,  then  that  the  Jhe  executor 

executors  of  Attwood  should  be  entitled  to  hold  Ait^  should,  on  the 
„,  .,i_         ..  ^         i*i*  !_•     death  of  such 

wocxTS  share  m  the  said  partnership  during  such  mi«  partner,  suc- 

nority,  allowing  to  Warner  100/.  per  annum,  out  of  their  ^^^  '^  jjij 
share  of  profits,  as  an  equivalent  for  his  personal  atten*  Court,  on  the 

tion.  and  should  transfer  the  same  share  to  such  son  on  ^®''™®  of  the 
'  ,  partnership 

his  attaining  full  age.     Provided  always,  that  such  son  deed,  con- 

of  the  said  William  Attwood  should  not  be  entitled  to  ^^^^^  J^J" 

become  not  an  obliga- 
tion. 


496 


1843. 


Madgwick 

V, 
WiMBLB. 


CASES  IN  CHANCERY. 

become  a  partner,  unless  he  should  be  of  good  cha- 
racter and  competent  ability,  and  that  any  party  thereto 
might  object  to  his  admission  as  such  partner.  Tor  want 
of  such  qualification,  and  might  require  a  decision 
thereon  to  be  made  by  arbitration.  And  in  case  Alt- 
wood  should  so  die,  leaving  a  widow,  but  not  such  son 
entitled  to  succeed  to  his  share  of  the  said  copartner- 
ship, or  if  any  such  son  should  become  disqualified 
therefrom,  or  should  die  in  the  lifetime  of  his  mother, 
then  such  widow  of  Atiwood  should  be  entitled  to  re- 
ceive, not  only  during  the  remainder  of  the  seven  years, 
but  also  during  such  further  term  as  the  said  trade 
should  be  carried  on  under  the  provisions  of  the  deed, 
an  annuity  of  100/.,  to  be  paid  by  quarterly  payments 
by  the  party  or  parties  carrying  on  the  same  trade,  in 
proportion  to  their  respective  shares  of  profit,  and  to 
commence  from  the  time  when  Attwood  or  bis  executors, 
or  his  son,  entitled  as  aforesaid,  should  cease  to  have 
any  share  in  the  profits  of  the  said  trade." 


Provision  was  afterwards  made  for  the  event  of  the 
death  of  Wimble  or  Warjia\ 

A  lease  for  twenty-one  years  w^as  at  the  same  time 
granted  by  Attvcood  of  some  property  to  the  three  part- 
ners, in  trust  for  the  partnership. 

Attwood  died  in  November  1841,  leaving  his  son  a  mi- 
nor, and  his  widow  alone  proved  his  will.  On  her  death, 
in  Mai/  1842,  the  Plaintiff  proved  his  will,  and  gave  no- 
tice to  the  surviving  partners,  that  he  declined  to  take 
the  testator's  share  for  the  purpose  of  carrying  on  the 
trade  for  the  benefit  of  his  estate,  or  of  his  eldest  son. 


The  surviving  partners,  however,  continuing  to  carry 
on  the  trade  as  theretofore,  the  executors  of  Atiwood 

filed 
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filed  this  bill  to  have  the  partnership  affairs  wound  upland 
for  a  receiver  and  injunction.  Warner  insisted,  that  by 
the  terms  of  the  partnership,  the  surviving  partners  had 
a  right  to  continue  the  capital  of  Attwood  in  the  busi- 
ness ;  he  stated  that  the  widow,  after  proving  the  will, 
had  continued  the  business  with  them,  and  bad  received 
her  share  of  the  profits  of  the  permanent  capital. 


49? 
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A  motion  was  now  made,  on  the  part  of  the  Plaintiff, 
for  a  receiver  to  get  in  the  partnership  property,  and  to 
sell  the  stock  and  effects  belonging  thereto,  and  for  an 
iDJanction  to  restrain  the  surviving  partners  from  carry- 
ing on  the  business  in  the  name  of  the  deceased  partner. 

Mr.  Pemberton  Leigh  and  Mr.  Renshaw^  in  support 
of  the  motion.  According  to  the  true  construction  of 
the  partnership  deed,  the  son  and  executor  of  Attwood 
are  entitled  to  an  option  of  taking  the  share  of  Attwood 
in  the  business ;  but  it  is  not  obligatory  on  them  to  do 
so.  Nothing  has  been  done  by  the  widow  to  bind  the 
testator's  estate  by  an  adoption  of  the  right  All  she 
has  done  has  been  to  receive  monies  on  account  Sup- 
posing, however,  that  she  had  adopted  it,  that  would 
not  bind  the  present  Plaintiff.  He  cannot  be  compelled 
to  make  himself  personally  responsible  for  the  losses  and 
liabilities  of  a  partnership,  in  which  he  has  no  beneficial 
interest  There  will  be  no  limit  to  his  liability  if  he 
enters  into  this  partnership.  Even  if  the  testator  had 
covenanted  that  his  executor  should  cany  on  the  busi- 
ness with  the  surviving  partners  after  his  death,  the 
executor  could  not  be  compelled,  against  his  will,  to 
perform  that  obligation  of  his  testator. 


The  estate  of  Attwood  is  insolvent,  and  all  his  assets 
are  required  for  payment  of  his  debts :  they  cannot 
therefore  be  wholly  retained  by  his  surviving  partners. 

Vol.  VI.  L I  The 
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The  circumstances  of  this  case  require  the  appointment 
of  a  receiver  for  the  protectiou  of  the  testator's  interests. 
Here  there  is  a  dissolution  by  the  death  of  Attwood,  and 
as  to  the  rights  of  succeeding  to  the  testator's  shsre, 
Kerslurw  v.  Mattkems  {a)  decides,  that  w{ien  a  ptrtoer 
has  a  right  to  appoint  a  person  to  succeed,  upon  his 
death,  to  his  share  in  a  business,  and  the  person  so  ap- 
pointed refuses  to  accept  that  share,  or  to  comply  with 
the  stipulations,  the  partnership  is  dissolved.  Here  the 
Defendants,  after  dissolution,  are  continuing  the  trade 
with  the  testator's  assets,  and  in  the  testator's  name; 
this  is  a  sufficient  ground  for  the  interposition  of  the 
Court ;  Harding  v.  Glover.  (6)  They  also  cited  fFito 
V.  Greenwood,  (c) 


Mr.  Teed  and  Mr.  Goodeve^  for  Wimble^  did  not  op- 
pose the  motion. 

Mr.  Kindersley  and  Mr.  Turner^  for  the  Defendant 
Warner,  The  terms  of  the  partnership  deed,  and  the 
conduct  of  the  late  executrix,  entitle  the  surviving  part- 
ners to  continue  the  business  in  the  mode  pointed  out 
by  the  partnership  deed.  Tlie  Court  will  not  grant  a 
receiver,  except  in  cases  of  misconduct  or  insolvency; 
neither  of  which  exists  here.  The  object  of  appointing 
a  receiver  is  to  keep  matters  in  statu  quo  till  the  hearingi 
but  to  appoint  one  in  the  present  case,  would  be  to  stop 
the  business,  and  destroy  the  good  will ;  and  thus  put  it 
out  of  the  power  of  the  Court  to  determine  in  favour  of 
the  Defendants  at  the  hearing,  for  the  subject  in  dispute 
will  be  then  destroyed.  The  rule  of  the  Court  is  not  to 
interfere,  upon  an  interlocutory  application,  in  a  way  to 
prevent  the  real  question  between  the  parties  being  dis- 
cussed. 


(a)  8  Ruts.  62. 
{6)  18  Fes.  281. 


(c)  ]  Stoan.  481. 
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cussed;  The  Attomey-General  v.  The  Corporation  of 
Liverpool  (a) ;  and  it  will  not,  on  motion,  decide  the 
whole  merits  of  the  cause.  (6) 

It  is  said  that  AttwoocCs  estate  is  insolvent ;  but  there 
is  no  evidence  of  that  fact ;  and  even  supposing  it  to  be 
true^  that  would  not  give  to  his  personal  representatives 
the  right  of  putting  an  end  to  the  partnership  contract : 
it  is  binding  on  the  deceased  partner  and  his  property ; 
and  it  is  not  to  be  released  on  the  ground  of  insolvency. 
The  Defendants  have  entered  into  the  partnership  and 
embarked  their  own  capital  therein,  on  the  faith  that 
the  stipulations  on  the  part  of  Attwood  would  be  per- 
formed; besides  this,  the  executrix  by  adopting  the 
option,  bound  AltwooiTs  estate,  and  the  present  Plaintiff 
cannot  now  recede  from  it. 
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Mr.  Pemberton  Leigh^  in  reply. 

Where  a  partnership  is  dissolved,  it  is  impossible  that 
matters  can  remain  in  statu  quo.  It  must,  of  necessity, 
be  wound  up  by  a  sale,  and  every  application  of  the 
partnership  property  inconsistent  with  winding  it  up  is 
improper.    Crawshay  v.  Maule.  (c) 

If  the  testator  had  covenanted  that  the  business  should 
be  continued  by  his  representatives  after  his  death,  and 
that  his  partners  should  retain  the  capital,  still,  if  the 
executor  or  administrator  refused  to  become  a  partner, 
the  surviving  partners  could  not  insist  on  the  perform- 
ance of  the  stipulation.  An  action  might  be  brought, 
and  the  assets  might  be  liable,  but  no  partnership  could 

exist 

(a)  1  Myl,  i  Or.  p.  SOT.  The  Irith  Societif^  1  MyL  4*  Cr, 

{b)  Tke  Skinneri*  Company  v.      p.  1 63. 

(c)  1  Swan,  p.  507. 

LI  2 
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exist  without  the  assent  of  the  executor,  otherwise  an 
executor  or  administrator  might  be  compelled  to  join  in 
a  declining  or  insolvent  concern,  and  subject  binnsel^ 
personally,  to  the  gravest  responsibility. 

The  Master  of  the  Rolls. 

It  must  be  admitted,  that  when  an  application  b 
made  for  a  receiver  in  partnership  cases,  the  Court  is 
always  placed  in  a  position  of  very  great  difficulty ;  on 
the  one  hand,  if  it  grants  the  motion,  the  effect  of  it  is 
to  put  an  end  to  the  partnership,  which  one  of  the 
parties  claims  a  right  to  have  continued ;  and,  on  the 
other  hand,  if  it  refuses  the  motion,  it  leaves  the  De- 
fendant at  liberty  to  go  on  with  the  partnership  business, 
at  the  risk,  and  probably  at  the  great  loss  and  prejudice, 
of  the  dissenting  party.  Between  these  difficulties  it  is 
not  very  easy  to  select  the  course  which  is  best  to  be 
taken,  but  the  Court  is  under  the  necessity  of  adopting 
some  mode  of  proceeding,  to  protect,  according  to  the 
best  view  it  can  take  of  the  matter,  the  interests  of  both 
parties,  and  it  has  accordingly  interfered  in  many  such 
cases. 


The  rights  of  the  parties  now  in  question  depend 
upon  the  deed.  The  case  seems  to  be  this,  that  there 
was  to  be  a  partnership  continued  between  them  for  a 
certain  term  of  years,  that  is,  if  they  all  lived  during 
that  period.  A  separate  provision  was  made  for  the 
event  of  the  death  of  any  or  either  of  them.  Upon  the 
death  of  Warner  or  Wimble,  a  provision  was  made  for 
the  disposition  of  their  interests ;  but,  upon  the  death 
of  Attwoody  a  different  sort  of  provision  was  made,  for 
he  wished  to  secure  for  his  son  the  advantage  of  be- 
coming a  member  of  the  partnership,  and  a  particular 
stipulation  was  entered  into  for  that  purpose,  which  was 

to  this  effect.     [His  Lordship  stated  it.] 

Now 
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Now  nobody  can  doubt  what  was  the  object  of  this 
agreement ;  it  was  the  intention  of  Attwood  the  father 
to  secure  to  his  son,  if  he  should  be  qualified  at  the  time 
of  his  father's  deaths  the  right  to  become  a  member  of 
this  partnership;  and  in  case  he  should  not  then  be 
qualified,  by  reason  of  his  minority  only,  then  to  secure 
to  his  executors  a  right  to  continue  the  partnership  until 
the  son  attained  his  age  of  twenty-one,  and  then  to 
assign  to  him. 
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It  is  said,  that  because  the  executors  and  the  son 
were  to  have  this  right,  they  were  therefore  under  an 
obligation  to  go  on  with  the  partnership,  and  undertake 
all  the  risks  of  it,  under  any  circumstances  whatever  that 
might  occur;  and  that  the  surviving  partners,  instead 
of  being  simply  under  the  obligation  of  admitting  them  to 
be  partners,  were  to  have  a  right  of  compelling  them  to 
be  partners,  and  to  continue  AtlwoocTs  property  in  the 
business.  I  cannot  so  construe  the  deed,  and  I  do  not 
think  that  this  could  be  their  meaning.  It  is  not  right 
for  me  now  to  put  a  final  construction  upon  this  deed, 
or  to  come  to  a  final  adjudication  upon  it,  but,  upon  the 
consideration  of  two  courses,  both  of  which  the  Court 
would  willingly  avoid,  as  both  must  interfere  with  rights 
which  may,  by  possibility,  have  to  be  hereafter  deter- 
mined, still  when  the  question  is,  which  course  I  am  to 
adopt,  I  think,  upon  the  construction  of  this  deed,  and 
bearing  in  mind  that  Mr.  Warner  insists  that  he  has  a 
right  to  keep  the  property  of  this  testator  in  tliis  concern, 
and  to  subject  it  to  all  the  partnership  risks  and  responsi- 
bilities until  the  hearing,  I  ought  to  interfere  to  protect 
this  property.  I  will  not  interfere  rashly,  and,  after  stating 
my  opinion,  I  think  I  ought  to  take  a  course  which  I 
have  pursued  on  former  occasions  with  great  advantage 
to  the  parties,  namely,  to  allow  the  matter  to  stand  over, 
to   enable   the   parties   to   communicate   and  come  to 

Zr  /  S  '  some 
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some  arrangement,  by  which  these  matters  may  be 
brought  to  a  satisfactory  conclusion  without  the  inter- 
ference of  the  Court.  This  would  be  for  the  mutual 
advantage  of  all  parties.  If  necessary,  however,  I  shall 
appoint  a  receiver,  but  I  will  not  take  that  step  unless 
the  parties  make  it  absolutely  necessary  for  me  to  do  so. 

It  might  be  the  most  proper  course,  on  this  oocasion, 
to  refer  it  to  the  Master  to  determine  what  course  would 
be  for  the  common  advantage  of  all  parties  concerned 
to  adopt.  It  may  be  proper  that  the  surviving  partners 
should  continue  the  business  for  the  purpose  of  winding 
it  up. 

The  parties  had  better  avoid  the  interference  of  this 
Court  if  they  can.  If  they  cannot,  I  must  act  upoo 
this,  as  I  did  on  one  or  two  former  occasions,  when  this 
mode  of  proceeding  was  not  successful, — I  must  apply 
the  power,  which  this  Court  has,  of  appointing  a  re- 
ceiver, and  take  the  matters  out  of  the  hands  of  both 
parties.  I  should  be  very  sorry  to  do  that,  but  it  is 
my  duty  to  do  so,  if  the  parties  do  not  agree  amongst 
themselves. 


The  parties  afterwards  referred  the  matters  in  difference  to  the 
arbitration  of  Mr.  Jamei  Parker* 
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PRITT  V.  CLAY.  ^"^^^  i^j  '^• 

MESSR&  PBITT  and  Clay  carried  on  business  in  A  party  who, 
1  .  1.  .  n  .  .11  upon  a  com- 

partnersbip  as  solicitors.     Pntt  was  entitled  to  promise,  had 

two-thirds  of  the  profits,  and  Clay  to  the  remaining  one-  e^cecuted  a 

third.  lease,  claimed 

reliet  on  the 
around  of  a 
In   December  1831,  Pritt  died,  leaving  his  partner  large  item  in 

surviving  him  ;  and  in  1836,  the  representatives  of  Pritt  interested 
filed  their  bill  in  this  Court  against  Clay^  for  the  pur-  having,  by  mis- 
pose  of  having  the  partnership  accounts  taken,  and  for  omitted  in 
the  ascertainment  and  payment  of  the  share  of  Pritt,  jj^ij*^^"!^u 
The  Defendant  put  in  his  answer  setting  forth  the  ac-  was  entitled 
counts,  but,  by  an  error,  arising  altogether  from  igno-  thatVo  obuiin 
ranee  of  the  fact,  and  not  from  fraud,  a  claim,  which  the  it,  the  release 

_^  must  uA 

firm  had  against  the  Liverpool  and  Manchester  Railway  wholly  set 

Company,  was  omitted.     A  negotiation  took  place  for  ®**^^* 

the  compromise  of  the  suit,  and  the  Plaintifis  ultimately  representative 

agreed  to  accept  from  the  Defendant  the  sum  of  500/.  ®' *  deceased 
^  ...  partner,  hav-   . 

*^  in    full   compromise,    satisfaction,    and    discharge    of  ing  filed  bis 

and  from  all  differences,  claims,  and  demands."     This  ^  /J^"the  sur- 

suni 'was  accordnigly  paid,  and,  in  Jantiayy  1840,  the  viving  partner, 

,  ,       ,  CM*  foran  account, 

parties  executed  mutual  releases  trom  aJl   actions,  ac-  ^.^.,  in  con- 
counts,  claims,  &c.,  which  they  had  or  might  have  con-  "deration  of 
^  '        '  1    ,         .,  £00/.,  released 

cerning  the  partnership,  and  the  bill,  by  consent,  was   c'.  D.  from  all 

dismissed  without  costs.  f^''?^  ^"^ 

tne  Dill  was 
dismissed.   By 

The  Defendant  being  afterwards  called  on   by   the  ^  j^^^  ^^ 

Railway  Company  to  make  out  all  the  bills  of  costs  due  2000/.  owing 

^  to  the  part- 

'"•o*"   nership,  but 

which  was  not 
then  known  to  exist,  was  omitted  in  the  consideration  bv  both  parties;  C.  D.  after- 
wards received  it.  Held,  that  A,  B.,  notwithstanding  the  release,  was  entitled  to 
his  share  of  the  debt,  but  that  to  obtain  it  the  whole  account  must  be  re-opened. 

LI  4 
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from  them  to  the  partnership,  an  examination  of  the 
books  took  place,  and  it  was  then  discovered,  to  the 
surprise  of  the  Defendant,  that,  though  Pritty  who  prin- 
cipally attended  to  the  accounts,  had  seat  in  bills  of 
costs  against  the  Company  down  to  the  summer  of  1831, 
yet  that  he  had  omitted  costs  to  the  extent  of  1998/. 
This  account  was  sent  in  and  the  amount  paid  to  Clot/ 
the  surviving  partner.  The  representatives  of  Prtlt 
then  filed  this  bill,  insisting  that,  notwithstanding  the 
release,  they  were  entitled  to  participate  in  this  sum, 
the  arrangement  having  taken  place  under  the  mutual 
error  that  no  such  claim  as  that  against  the  Company 
existed. 

Mr.  Pemberton  Leigh  and  Mr.  Rott,  for  the  Plain- 

The  Solicitor-General  (Sir  W.W.  Follelt),  Mr.  Tinnet/, 
and  Mr.  Bazalgetle,  for  the  Defendant. 

Harris  v.  Kemble  {a)  was  referred  to. 

The  Master  of  the  Rolls  was  of  opinion  that  this 
item  had  been  excluded  by  a  common  error.  That, 
notwithstanding  the  release,  the  Defendant  was  not  en- 
tilled  to  keep  the  whole  benefit  for  himself,  and  that  the 
mistake  ought  to  be  set  right. 


Ik 


A  question  then  arose,  whether  the  FlaintiS  were 
entitle<l  to  a  decree  at  once  for  two-thirds  of  the  1998i, 
hcther  the  whole  accounts  were  to  be  opened,  and 
this  sum  taken  merely  as  an  item  in  them. 

(n)  8  Dow  fr  CI.  16S.  and  5  Bli.  ISO 
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The  Master  of  the  Rolls,  on  this  point,  reserved  his        1843. 


judgment. 


Pritt 

V, 

Clay. 


The  Master  of  the  Rolls.  Jvly  21. 

In  this  case  I  stated  my  opinion,  that,  notwithstanding 
the  release  which  had  been  executed  by  the  Plainti£Fs, 
the  Defendant  was  bound  to  account  for  the  sum  of 
1998/.  which  he  had  received  subsequently  to  the  date 
of  the  release.  The  remaining  question  is  in  what  mode 
he  is  to  account  ? 

The  Plaintiffs  by  their  bill  allege,  that  the  sum  in 
question  ought  to  be  treated  as  so  much  clear  profit 
realised  on  the  behalf  of  the  firm  of  Pritt  and  Clay^  and 
ought  to  be  divided  and  paid  as  such,  upon  the  terms 
of  the  articles  of  partnership,  thus  giving  two-third  parts 
to  the  Plaintiffs,  as  representatives  of  Pritt^  and  leaving 
the  remaining  one-third  part  to  the  Defendant. 

On  the  other  hand,  the  Defendant  insists,  that  in  the 
event  of  his  not  being  permitted  to  retain  the  whole  sum 
for  himself,  it  ought  to  be  treated  only  as  an  item  in 
the  partnership  accounts,  which,  in  the  same  event, 
ought  to  be  considered  as  entirely  open. 

I  can  have  no  doubt  but  that,  at  the  time  when  the 
releases  were  given,  both  parties  intended  that  all  ac- 
counts and  transactions  relating  to  the  partnership  of 
Pritt  and  Clay  should  be  closed.  Neither  of  them 
anticipated  that  any  thing  would  occur  to  disturb  the 
arrangement  then  concluded.  The  Defendant,  thinking 
that  he  had  satisfied  the  liabilities  of  the  late  firm,  and 
expecting  to  receive  no  more  than  appeared  probable 
from  the  result  of  his  examination  of  the  books  and 

accounts. 
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1843.  accounts,  which  result  he  had  stated  in  the  schedule  to 
his  second  answer  in  the  former  suit,  did  not  anticipate 
that  he  would  or  could  again  be  called  upon  by  the 
Plaintiffs  to  account  for  any  subsequent  receipts,  and 
in  that  faith,  he  executed  the  release  which  he  gave  to 
the  Plaintiffs.  It  has  happened  that,  under  the  circum- 
stances which  have  occurred,  the  Plaintifis  appear  tome 
to  have  a  right  to  call  upon  the  Defendant  to  account 
for  a  subsequent  receipt,  and  in  such  a  case,  it  is  neces- 
sary to  take  care  that  injustice  is  not  done  to  the  De- 
fendant, by  holding  him  to  an  arrangement,  from  which, 
as  to  this  sura,  at  least,  the  Plaintiffs  are  released. 

It  was  argued,  that  the  sum  in  question  ought  to  be 
considered  as  entirely  out  of  the  agreement,  and  that  the 
Plaintiffs'  right  to  their  share  of  it  ought  to  be  treated 
as  an  entirely  independent  demand ;  but  it  does  not  ap- 
pear to  me  that  I  ought  so  to  consider  it.  If  this  sum 
had  been  known  to  both  parties,  it  would  have  been 
treated  as  an  item  in  the  partnership  accounts.  I  may 
presume,  that  if,  with  the  item  in  their  view,  they  had 
been  desirous  to  compromise  the  suit,  the  Plaintiffs  would 
have  desired,  and  the  Defendant  might  have  been 
willing  to  give,  a  larger  sum  than  was  actually  paid  to 
the  Plaintiffs ;  but  what  sum  would  have  been  required  or 
given  it  is  impossible  for  me  to  know,  or  even  to  conjec- 
ture. Various  motives  which  induced  the  parties  to 
compromise  in  the  state  of  things  which  they  supposed 
to  be  true,  might  have  operated  differently,  or  with 
different  force  and  effect,  if  the  existence  of  this  item 
had  been  known  ;  and,  giving  to  the  Plaintiffs  the  benefit 
of  the  item  in  account,  it  appears  to  me  just,  that  both 
parties  should,  as  far  as  it  is  now  practicable,  be  restored 
to  the  situation  in  which  they  were  before  the  agree- 
ment which  is  thus  disturbed  was  made.  I  am  there- 
fore of  opinion,  that  an  account  of  the  partnership  profits 

must 
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must  be  taken,  in  the  manner  asked  by  the  alternative        184S. 
prayer  of  the  bill,  except  as  to  the  two  years,  in  respect 
of  which  I  do  not  understand  that  the  Plaintiffs'  claim  to 
an  account  is  establbhed. 


PRICE  V.  BLAKEMORE.  Jtdf,2e. 

TN  1810  an  estate,  which  for  distinction  may  be  called  Trustees,  with 

-■-  the  Eardiston  estate^   stood   limited  to   the  use  of  the  consent  of 

'  il.  J9.,  the 

Mr.  Edwards  for  life,   with  remainder   to  trustees  to  tenant  for  life, 

secure  a  jointure  to   Mrs.  Edwards^  and   to  preserve  t^g^i'Jhe^'^ 
contingent  remainders,  with  remainder  to  their  issue  in  trust  estate, 
tail  male.     There  was  a  power  for  the  trustees,  with  produce  in 

the  consent  in  writing  of  Mr.  Edwards^  to  sell  the  pro-  ^t^®*"  ""^j 

„  .  ,  .  ,  estate.    In 

perty,  and  with  all  convenient  speed,  to  invest  the  pro-  isio,  ^4.  B.^ 

duce  in  the  purchase  of  other  fee  simple  hereditaments,  ^Jj       ^^^' 

to  be  settled  to  the  same  uses.  the  trustees, 

sold  the  estate 
for  8440/.,  and 
In   May  1810,   Mr.  Edwards^  with  the  sanction  of  received  the 

the  trustees,  but  in  his  own  name,  entered  into  a  con-  P"»"chase 

'  '  money.  About 

tract  for  the  sale  of  the  trust  estate  to  Mr.  Kenyon  for  the  same  time 
8440/.     In  September  in  the  same  year,  he  entered  into  ^iJhThe  coli- 

a  contract  with  Mr.  Bishton^  for  the  purchase  of  another  currence  of 
„    ,    ,       __  rw  It  r       ,  *.  ^      »     1        ^^®  trustees 

estate  called  the  Hampton  Hall  esiSLte  tor  17,400/.,  but  was  not 

there  was  no  evidence  of  his  havinc:  done  so  with  the  P*"^^®")*  '^'  ^' 

^  purchased 

sanction  of  the  trustees.     On  the  7th  of  May  1811,  Mr.  another  estate 

8124/.  was  paid  by  A,  B,  in  part  payment  for  the  second  estate ;  the  remainder  was 
paid  partly  out  of  A.  BS  monies,  and  partlj^  by  money  raised  by  a  mortgage  of  the 
estate.  The  estate  was  conveyed  to  A,  B.  in  fee.  No  acknowledgment  or  declara- 
tion of  trust  was  ever  made  by  A,  B,,  and  he  retained  possession  of  the  estate  till 
thirty  years  after,  when  he  became  bankrupt.  The  Court,  against  A,  B.*s  assignees, 
presumed,  under  these  circumstances,  that  the  purchase  had  been  made  under  the 
power  for  the  benefit  of  the  trust,  and  held  that  there  had  been  no  such  adverse 
possession,  and  no  such  acquiescence  on  the  part  of  the  trustees,  as  to  preclude  the 
Court  makin<;  a  declaration  that  they  had  a  lien  on  the  estate  to  the  extent  of  the 
trust  monies  invested  in  its  purchase. 


508 
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Kenyon  paid  TOOO/.,  part  of  his  purchase  money,  to 
Mr.  Edwards  by  cheque,  which  cheque,  together  with 
300/.  cash,  belonging  to  Mr.  Edwards^  was,  on  the  next 
day,  paid  over  by  Mr.  Edwards  to  Mr.  Bishton^  in  part 
payment  of  the  purchase  money  for  the  Hampton  Hall 
estate.  A  further  sum  of  1 123/.,  received  by  Mr.  Ed- 
wards from  Mr.  Kenyon^  was  proved  to  have  been  paid 
by  him  to  Mr.  Bishton  in  December^  so  that  of  the  whole 
money  derived  from  the  sale  of  the  trust  estate  (8123/.) 
was  traced  into  the  Hampton  Hall  estate.  The  trustees 
executed  a  conveyance  to  Mr.  Kenyon^  and  gave  a  re- 
ceipt for  the  purchase  money,  the  whole  of  which  was 
received  by  Mr.  Edwards. 


A  suit  for  specific  performance  was  afterwards  in- 
stituted by  Mr.  Bishton  against  Mr.  Edwards ;  and  he 
having  borrowed  5000/.  to  enable  him  to  perfect  the 
purchase,  the  Hampton  Hall  estate  was,  in  January 
1818,  conveyed  to  Mr.  Edwards  infee,  who  immediately 
mortgaged  it  by  demise  to  secure  the  5000/.  Edwards 
paid  the  remainder  of  the  purchase  money,  and  after- 
wards charged  the  estate  with  the  payment  of  1500/. 
to  Mr.  Wace.  No  acknowledcrment  or  declaration  of 
trust  was  ever  executed  by  Edwards^  shewing  that  the 
Hampton  Hall  estate  was  purchased  with  the  trust 
property. 

Mr.  Edwards  remained  in  possession  till  May  1841, 
when  he  became  a  bankrupt,  and  the  estate  was  claimed 
by  his  assignees.  This  bill  was  filed  by  the  surviving 
trustee,  to  establish  a  lien  on  th^  Hampton  Hall  estate, 
to  the  extent  of  the  trust  money  employed  in  its 
purchase. 


Mr.  Pemberton  Leigh  and   Mr.  Glasse,  for  the  Plain- 
tiff.    It  is  clear  that  Edwards  acted  as  the  acrent  of  the 

trustees, 


Blakbmobb. 
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trustees,  both  in  the  sale  of  the  one  estate,   and   the        184S. 
purchase  of  the  other.     The  trust  money  is  traced  into      ^^^^^ 
the.  Hampton  Hall  estate,  which,  though  conveyed  to   _      v. 
him  in  fee,  was  still,  to  the  extent  of  the  trust  money, 
held  by  him  for  the  benefit  of  the  trust 

Mr.  G.  Turner  and  Mv.Piggoit^  for  the  assignees. 
The  object  of  this  suit  is  to  enforce,  against  the  as- 
signees of  the  legal  owner  in  fee,  a  lien  which,  it  is 
alleged,  arose  so  long  back  as  the  year  1810,  no  admis- 
sion or  recognition  of  the  title  in  the  meantime  being 
proved.  After  such  a  lapse  of  time  and  such  laches, 
this  Court  would  not  interfere  in  enforcing  the  right, 
even  if  it  were  proved  to  have  originally  existed*  In 
Bonney  v.  Ridgard  {a\  which  was  a  suit  to  set  aside  a 
fraudulent  purchase  from  an  executor,  though  the  Court 
thought  the  Plaintiff  would  be  entitled  to  relief,  if  the 
suit  had  been  brought  within  proper  time,  yet  the  bill 
was  dismissed,  solely  on  the  ground  of  the  delay. 

If  the  case  be  put  on  there  being  a  trust,  then  it 

is  merely  a  constructive  trusty  which  will  be  barred  by 

time.      In  Beckford  v.   Wade(b\    Sir  William   Grant 

said  (c),  ^*  As  our  statute  bars  only  legal  remedies,  of 

course  it  has  no  direct  operation  upon  trusts,  for  which 

there  was  no  remedy  but  in   Courts  of  Equity.     But 

Courts  of  Equity,  by  their  own  rules,  independently  of 

aiiy  Statutes  of  Limitation,  give  great  effect  to  length 

of  time;  and  they  refer  frequently  to  the  Statutes  of 

Limitation,    for  no  other  purpose  than  as  furnishing 

a   convenient   measure,    for    the    length  of  time   that 

ought  to  operate  as  a  bar,  in  equity,  of  any  particular 

demand. 

"It 

(a)  1  Car,  145.  (c)  Page  96. 

[b)  17  Vei.S'l, 


510  CASES  IN  CHANCERY. 

184S.  **  It  is  certainly  true>  that  no  time  bars  a  direct  trust 

^■^^^^"^^  as  between  cestui  que  trust  and  trustee ;  but  if  it  is  meant 

V.  to  be  asserted,  that  a  Court  of  Equity  allows  a  roan  to 

Blakbmorb.  jnntg  Qu^  ^  ^g^  ^f  constructive  trust,  at  any  distance  of 

time  after  the  facts  and  circumstances  happened  out  of 
which  it  arises,  I  am  not  aware  that  there  is  any  ground 
for  a  doctrine  so  fatal  to  the  security  of  property  as 
that  would  be ;  so  far  from  it,  that  not  only  in  circum- 
stances where  the  length  of  time  would  render  it  ex- 
tremely difficult  to  ascertain  the  true  state  of  the  fact, 
but  where  the  true  state  of  the  fact  is  easily  ascertained, 
and  where  it  is  perfectly  clear  that  relief  would  ori- 
ginally have  been  given  upon  the  ground  of  constructive 
trust,  it  is  refused  to  the  party,  who,  after  long  ac- 
quiescence, comes  into  a  Court  of  Equity  to  seek  that 
relief." 

Supposing,  however,  that  the  lapse  of  time  is  no  bar, 
then  the  Plaintiff  must  adduce  clear  proof,  first,  that  the 
produce  of  the  trust  estate  was  invested  in  the  Hamj^on 
Hall  estate :  and,  secondly,  that*  it  was  so  invested  on 
etccotmt  of  the  trust.  We  admit  that  to  the  extent  of 
7000/.,  the  produce  of  the  Eardiston  estate,  was  laid  out 
in  the  purchase  of  the  Hampton  Hall  estate ;  but  there  is 
not  a  tittle  of  proof,  that  Mr.  Edwards  acted  as  the  agent 
of  the  trustees,  or  that  the  money  was  invested  on  ac- 
count of  the  trusty  or  how  the  money  happened  to  come 
into  his  hands.  In  favour  of  the  legal  title,  it  must 
be  assumed,  after  the  lapse  of  thirty-one  years,  that 
the  money  was  placed  in  his  hands  by  the  trustees,  and 
that  he  was  liable  as  on  a  loan,  or  as  agent.  No  au- 
thority of  the  trustees  being  shewn  for  its  re-investment 
in  this  estate,  he  must  be  considered  liable  only  for 
the  money,  and  the  remedy  against  him  is  therefore 
barred. 

The 
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The  PlaiDtifF  has  no  lien  upon  the  estate.  In  New-  184S. 
comb  V.  Burdon  (a),  A.  tenant  for  life,  with  remainder  to 
jB.  in  tail,  by  fraud,  got  B.*s  authority  to  levy  a  fine ;  he 
sold  the  land,  and  invested  the  purchase  money  in  the 
funds,  where  it  was  clearly  identified.  It  was  held  that  B. 
had  no  lien  on  this  money  against  the  other  creditors  of 
A. ;  and  Wihon  v.  Foreman  (6),  as  explained  in  10  Ves. 
519.,  affords  no  sanction  fbr  a  contrary  doctrine. 

The  estate  was  conveyed  to  Mr.  Edwards  abso- 
lutely; until  his  bankruptcy,  he  dealt  with  it  as  the 
absolute  owner,  both  by  mortgaging  and  charging  it. 
It  would  not  have  been  a  due  execution  of  the  power  to 
have  purchased  an  equity  of  redemption,  or  an  estate 
of  which  the  tenant  for  life  was  absolutely  entitled  to  an 
undivided  portion. 

The  trustees  concurred,  and  therefore  have  no  right 
to  come  into  equity,  to  have  a  breach  of  trust  for  which 
they  are  liable  repaired  by  other  parties. 

Having  regard  to  the  long  undisputed  possession,  the 
length  of  time,  the  laches,  and  the  absence  of  proof  of 
the  material  facts,  the  Plaintiff  must  come  in  under 
the  bankruptcy. 

Mr.  Parry^  for  the  infant  tenant  in  tail. 

Mr.  Kinderslet/i  Mr.  KenyoUj  and  Mr.  Craig^  for  other 
parties. 

Mr.  Pemberton  Leigh,  in  reply.  A  tenant  for  life,  as 
the  agent  for  the  trustees,  sells  the  trust  estate,  and,  the 
day  after  the  receipt  of  the  purchase-money,  it  b  handed 

over 

(a)  S  Anstr.  343.  (b)  S  Dickens^  595. 


512 


CASES  IN  CHANCERY. 


1843. 


Pbicb 

V. 

Blakemore. 


over  in  payment  for  another  estate.  Can  there  be  any 
reasonable  doubt  that  he  acted  as  the  accent  of  the  trus- 
tees  in  the  purchase,  or  that  the  estate  was  purchased  on 
account  of  the  trust  and  in  execution  of  the  power? 

This  case  cannot  be  affected  by  the  length  of  time. 
There  has  been  no  adverse  possession :  the  tenant  for 
life  was  during  his  life  entitled  to  the  possession  of  the 
substituted  estate;  his  enjoyment  has  been  rightful  i^ 
pursuance  of  the  trust,  and  not  adverse. 

Trust  money  may  always  be  followed ;  and  in  Sm^*^ 
V.  Attwood  {a)  money  was  followed  into  an  investmei^^ 
under  much  slighter  circumstances  than  in  the  prese 
case.  It  was  wrong  in  conveying  to  Edwards  in  fe^ 
but  it  would  not  have  beien  right  to  have  convey 
the  estate  to  the  trustees,  because  Edwards^  to  the 
tent  of  the  money  contributed  by  him^  had  a  lien 
the  estate. 


Jlie  Master  of  the  Rolls. 

It  appears  to  me  that  the  assignees  were  perfecll 
right  in  having  this  matter  investigated,  and  they  woul 
not  have  performed  their  duty,  if  they  had  not  done  so^ 
but,  upon  investigation,  the  case  does  not  seem  to  \^ 
attended  with  any  difficulty. 

The  estate  was  vested  in  the  trustees  of  the  setth 
ment ;  and  the  Plaintiff  was  one  of  those  trustees  for  th 
benefit  of  a  married  woman  and  other  parties.  Then 
was  a  power  of  sale,  to  be  exercised  only  with  die  con 
sent  of  the  tenant  for  life ;  and  there  was  a  direction  thai 
the  purchase-money  should  be  laid  out  in  the  purcha^ 
of  other  lands,  to  be  settled   to  similar   uses ;  it  w» 

onl; 

(a)  Younge,  507. 
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only,  therefore,  for  the  purpose  of  re-investment  that  the        1 843. 
power  of  sale  was  to  be  exercised.  Price 


The  simple  facts  are  these,  there  was  an  authority 
given  by  the  trustees  to  Mr.  Edwards  to  sell  the  trust 
estate,  and  it  was  accordingly  sold  for  8440/.  in  the 
year  1810.  The  purchase-money  was  received  by  Mr. 
£dwardSj  and  it  clearly  appears  that  in  this  part  of 
the  transaction,  namely,  in  the  receipt  of  the  purchase- 
money,  Mr.  Edwards  was  the  agent  of  the  trustees.  He 
did  not,  it  appears,  pay  over  the  purchase- money  to  the 
trustees.  His  assignees  now  request  me  to  assume,  that 
this  was  a  simple  loan  of  the  money  by  the  trustees  to 
Mr.  Edwards,  and  that  the  trustees  had  nothing  but 
his  personal  security  for  replacing  it ;  but  it  is  in  no 
"Way  shewn,  that  the  money  was  left  in  the  hands  of 
Mr.  Edwards  as  a  simple  loan  to  him.  Contem- 
poraneously with  the  sale  of  the  trust  estate  to  Mr. 
Keryon^  there  was  a  purchase  of  the  Hampton  Hall 
estate  by  Mr.  Edwards  from  Mr.  Dishton  for  17,400/. 
Of  the  sum  of  8440/.  received  for  the  purchase-money 
of  the  trust  estate,  a  sum  of  7000/.  was,  on  the  very  day 
after,  and  by  the  very  cheque  for  7000/.  received  from 
Keryon^  handed  over  to  Bishton  in  part  payment  of  the 
17,400/.  If  the  Court  was  ever  justified  in  acting  on  a 
presumption,  it  must,  in  this  case,  presume,  that  it  was 
for  the  purpose  of  investment  in  the  Hampton  Hall 
estate  that  the  Eardiston  estate  was  sold.  Considering 
the  trusts,  the  person  employed,  the  contemporaneous 
purchase,  and  the  application  of  the  portion  of  the  pur- 
chase-money, nobody  can  believe  otherwise  than  that 
this  was  one  transaction,  a  sale  of  the  trust  estate,  and 
a  re-investment  of  this  part  of  the  produce  at  least  in 
another.  In  the  course  of  a  few  months  2000/.  more 
was  paid  by  Mr.  Kenyon,  of  which  1123/.  \9s.  was  paid 
over   to   Bishton,  so  that  the  whole   purchase-money 
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of  8440/.9  except  about  316/.,  is  proved  to  have  been 
applied  in  the  purchase  of  the  Hampton  Hall  estate. 
The  whole  of  the  purchase-money  for  that  estate  was 
not  paid  until  some  time  after,  in  January  ISIS,  there 
having  been,  as  I  understand,  a  suit  instituted  in  whidi 
Edwards  was  called   upon  specifically  to  perform  die 
agreement,  and  for  that  purpose  it  became  necessary  to 
borrow  5000/.      What  happened  then  was   extremely 
wrong;    the  conveyance  was  taken  to  Edwards  in  iee^ 
and  this  was  done,  without  any  thing  to  shew  that  any 
part  of  the  purchase-money  had  arisen  from  the  sale  of 
the  trust  property,  and  not  only  was  that  fact  not  noticed 
in  the  conveyance,  but  there  does  not  appear  to  have 
been  any  other  deed  executed. 


Edwards  entered  into  possession,  without  having 
made  any  acknowledgment  that  he  held  on  any  trust 
It  is  to  be  observed  that,  he  being  one  of  the  cesiuis  que 
trusty  and  entitled  for  life  to  the  income  of  the  trust  pro- 
perty, there  was  no  adverse  title  ever  brought  in  questioo 
between  these  parties,  no  pretence  that  Edwards  was 
entitled  to  hold  this  property  as  against  the  trustees;  but 
being  entitled  as  tenant  for  life,  he  remained  in  the 
apparent  enjoyment  of  his  life  interest,  and  the  question 
of  a  possession  inconsistent  with  his  title  under  the  deed 
was  never  contemplated. 


This  differs  from  the  cases  where,  by  the  acqui- 
escence of  the  trustees,  the  right  of  redress  becomes 
lost.  Edwards  was  not  performing  his  duty  in  taking 
the  estate  in  the  way  he  did,  but  there  is  not  the  slightest 
thing  to  shew  that  the  trustees  were  cognizant  of  what 
had  taken  place  or  in  any  way  acquiesced  therein.  If 
there  had  been  the  slightest  ground  for  the  supposition, 
I  must  assume  that  the  assignees  would  have  filed  their 
cross  bill,  and  have  brought  the  matter  before  the  Court 

I  cannot 
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I  cannot  suppose  that  there  are  any  such  grounds,  the 
assignees  not  having  filed  a  cross  bill  to  establish  their 
case. 

I  think,  therefore,  there  is  no  objection  arising  from 
any  length  of  time  which  has  elapsed: — that  8123/.  I9s. 
of  the  produce  of  the  trust  estate  has  been  traced  into 
the  Hampton  Hall  estate,  and  that  to  this  extent  the 
Plaintiff  is  entitled  to  a  declaration  that  he  has  a  lien  on 
the  estate. 


1843. 


Price 

V. 

Blakemorb. 


OLDFIELD  V.  COBBETT. 

TN  May  1843,  the  Defendant  Cobbett^  the  executor  of 
-*-  his  father,  whose  estate  had  been  administered  in 
this  Court,  brought  three  further  actions  against  the 
Plaintiff,  who  had  in  this  suit  been  found  to  be  a  creditor 
of  the  estate.  The  Court,  upon  the  affidavits,  considered 
that,  substantially,  those  actions  had  been  brought  to 
recover  property  belonging  to  the  testator. 

Mr.  Parker  moved  for  an  injunction  to  restrain  the 
Defendant  prosecuting  the  actions. 

The  Defendant,  in  person,  contra. 


July  28. 

After  an  estate 
has  been  fully 
administered 
in  this  Court, 
the  executor 
will  not  be 
permitted 
without  the 
leave  of  the 
Court,  to  pro- 
secute an 
action  to 
recover  part 
o^  the  testa- 
tor's property 
from  a  party 
to  the  suit. 


The  Master  of  the  Rolls. 

Whether  there  are  merits  or  not  in  this  case,  I  cer- 
tainly am  not  in  a  situation  to  determine^  but  I  can 
determine  this,  that  after  the  estate  of  the  testator  has 
been  fully  administered  in  this  Court,  and  every  oppor- 
tunity given  to  the  Defendant,  the  executor,  to  examine 
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of  8440/.9  except  about  316/.,  is  proved  to  have  been 
applied  in  the  purchase  oF  the  Hampton  Hall  estate. 
The  whole  of  the  purchase-money  for  that  estate  was 
not  paid  until  some  time  after,  in  January  1818,  there 
having  been,  as  I  understand,  a  suit  instituted  in  whidi 
Edwards  was  called  upon  specifically  to  perform  the 
agreement,  and  for  that  purpose  it  became  necessary  to 
borrow  5000/.  What  happened  then  was  extremely 
wrong ;  the  conveyance  was  taken  to  Edwards  in  fee^ 
and  this  was  done,  without  any  thing  to  shew  that  EDy 
part  of  the  purchase-money  had  arisen  from  the  sale  of 
the  trust  property,  and  not  only  was  that  fact  not  noticed 
in  the  conveyance,  but  there  does  not  appear  to  have 
been  any  other  deed  executed. 


Edwards  entered  into  possession,  without  having 
made  any  acknowledgment  that  he  held  on  any  tmst 
It  is  to  be  observed  that,  he  being  one  of  the  cesiuis  qui 
trust  J  and  entitled  for  life  to  the  income  of  the  trust  pro- 
perty, there  was  no  adverse  title  ever  brought  in  questioQ 
between  these  parties,  no  pretence  that  Edwards  was 
entitled  to  hold  this  property  as  against  the  trustees;  but 
being  entitled  as  tenant  for  life,  he  remained  in  the 
apparent  enjoyment  of  his  life  interest,  and  the  question 
of  a  possession  inconsistent  with  his  title  under  the  deed 
was  never  contemplated. 


This  differs  from  the  cases  where,  by  the  acqui- 
escence  of  the  trustees,  the  right  of  redress  becomes 
lost.  Edwards  was  not  performing  his  duty  in  taking 
the  estate  in  the  way  he  did,  but  there  is  not  the  slightest 
thing  to  shew  that  the  trustees  were  cognizant  of  what 
had  taken  place  or  in  any  way  acquiesced  therein.  If 
there  had  been  the  slightest  ground  for  the  supposition, 
I  must  assume  that  the  assignees  would  have  filed  their 
cross  bill,  and  have  brought  the  matter  before  the  Court 

I  cannot 
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I  cannot  suppose  that  there  are  any  such  grounds,  the 
assignees  not  having  filed  a  cross  bill  to  establish  their 


I  think,  therefore,  there  is  no  objection  arising  from 
any  length  of  time  which  has  elapsed: — that  8123/.  I9s. 
of  the  produce  of  the  trust  estate  has  been  traced  into 
the  Hampton  Hall  estate,  and  that  to  this  extent  the 
Plaintiff  is  entitled  to  a  declaration  that  he  has  a  lien  on 
the  estate. 


1843. 
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OLDFIELD  V.  COBBETT. 

TN  May  1843,  the  Defendant  Cobbetty  the  executor  of 
-*-  his  father,  whose  estate  had  been  administered  in 
this  Court,  brought  three  further  actions  against  the 
Plaintiff,  who  had  in  this  suit  been  found  to  be  a  creditor 
of  the  estate.  The  Court,  upon  the  affidavits,  considered 
that,  substantially,  those  actions  had  been  brought  to 
recover  property  belonging  to  the  testator. 

Mr.  Parker  moved  for  an  injunction  to  restrain  the 
Defendant  prosecuting  the  actions. 

The  Defendant,  in  person,  contra. 

The  Master  of  the  Rolls. 

Whether  there  are  merits  or  not  in  this  case,  I  cer- 
tainly am  not  in  a  situation  to  determine,  but  I  can 
determine  this,  that  after  the  estate  of  the  testator  has 
been  fully  administered  in  this  Court,  and  every  oppor- 
tunity given  to  the  Defendant,  the  executor,  to  examine 

Mm  2  every 
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every  charge  on  the  estate,  and  every  particular  con- 
stituting the  estate,  he  cannot  be  permitted,  without  the 
leave  of  the  Court,  to  commence  an  action  to  recover 
from  the  Plaintiff  a  portion  of  the  testator's  property. 

Where  parties  conduct  th^ir  own  cause,  one  misfor- 
tune is,  that  they  do  not  understand  where  the  stress  of 
the  case  is,  and  the  consequence  is,  that  the  time  of  the 
Court  is  occupied  in  discussing  that  which  is  quite  im- 
material. It  has  been  supposed  that  the  order  for  a 
receiver,  and  the  order  to  restrain  the  executor  from 
getting  in  the  estate,  was  the  foundation  for  the  order 
restraining  the  former  action  (a),  but  this  really  formed 
no  part  of  the  consideration. 

Under  the  present  circumstances  I  must  grant  the 
injunction.  It  appears  to  me  that  these  actions  are 
substantially  brought  to  recover  property  belonging  to 
the  testator,  after  tiie  estate  has  been  administered  *m 
this  Court;  this  cannot  be  allowed  without  the  leave 
of  the  Court.  If  there  is  any  ground  to  justify  the  pro- 
ceedings at  law,  it  is  open  to  Mr.  Cobbett  to  make  a 
proper  application  for  leave,  and  then  it  will  be  seen 
whether  there  has  been  any  such  omission  in  the  former 
proceedings,  as  to  make  it  proper  to  commence  fresh 
litigation. 

Taking  the  matter  as  it  now  stands,  and  it  appearing 
that  the  estate  has  been  administered,  and  that  three 
actions  have  been  brought  by  the  executor  against  the 
Plaintiff  without  the  leave  of  the  Court,  I  think  it 
proper  that  they  should  be  stayed.  I  must  grant  the 
application  with  costs. 

(a)  5  Beavan,  132. 


Sec  Franic  v.  Batnetl,  2  Mi/L  Sr  K,  618, 
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August  7. 

THE  facts   of  this   case   sufficiently  appear   in   the  Under  a  de- 
.     1   _     -  cree  in  a  lega- 

judgment.  j^^., .^j^  ^- 

take  the  usual 

'  accounts. 

Mr.  Turner  and   Mr.  Haig,   for  the    Plaintiff,  cited  ^.  b.  went  in 

Shepherd  v.  Tawgood.  ia)  ^^^  claimed 

-^  &  V   /  the  residue, 

which  the 

Mr.  Pembertm  Leigh,  Mr.  Kindersleij,  and  Mr.  Z)2>(Wi,  JJ**en'JS"|}'* 

for  the  Defendant.  to ;  but  the 

residue  was 
not  then  as- 

The  Master  of  the  Rolls  reserved  his  judgmcnu         no^Sde?  wa"'' 

made  in  re- 
^^_^___^__^__^_^^_^^^  spect  of  it. 

Held  that 
A.  B.  was  not 

The  Master  of  the  Rolls.  precluded 

from  after- 
This  bill   is  filed  by   Gaeiano   Guidici,  one  of  the  wards  asking 

Italian  executors  of  the  late  Mrs.  Cosrvai/y  against  New-  j|jg  executor 
bold  Kinton^  the  executor  of  the  same  testatrix  in  England^  i"  respect  of 
and  it  prays,  that  the  Defendant  may  account  for  all  breach  of 

such  parts  of  the  personal  estate  of  the  testatrix,  as  was  ^^^^fh  ^"  ^  ^V'' 
^  ^  .  .  .  of  his  own,  he 

situate  in  the  United  Kingdom  of  Great  Britain  and  not  having,  in 
Ireland^  at  the  time  of  her  death,  and  may  be  charged  bten^ln'a""' 
with  the  loss  occasioned  by  the  investment  of  7200/.  in   situation  to 
Bank  stock,  and  with  interest  upon  such  sums  of  money  ^ccounu  of 

as  should  appear  to  have  been  lent  by  him  at  interest,  the  executor, 
,  •      1  •     I  •    1        1  or  to  claim  the 

or  improperly  retained  in  his  hands.  relief  which 


After  some  objections,  to  the  constitution  of  the  suit 
and  to  the  representation  which  had  been  taken  out  to 
Mrs«  Co^may^  had  been  taken,  it  appeared  to  me,  that  if 

there 

(a)  Turn.  ^  Rust.  379. 
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there  was  no  other  objection,  the  Defendant  was  boond 
to  account  to  the  Plaintiff  in  this  suit  for  the  Engli$k 
personal  estate  of  Mrs.  Cosway  possessed  by  him.  It 
was  then  shewn  by  the  Plaintiff,  that  a  part  of  the 
English  personal  estate  of  Mrs.  Coswqy  consisted  of 
5000/.  Bank  stock ;  that  on  the  17th  of  Jpril  1828,  the 
Defendant,  having  no  immediate  occasion  for  money  for 
the  purposes  of  the  testatrix's  estate,  sold  that  Bank 
stock  for  10,268/.;  that  on  the  same  day,  he  lent 
10,000/.,  part  of  the  purchase-money,  to  Messrs. //n^* 
berts  and  Co. ;  that  the  money  was  repaid  by  them,  at 
various  times  between  the  time  when  it  was  lent  aod 
the  month  of  February  1839 ;  and  that  on  the  26th  of 
February  1839,  the  Defendant  reinvested  the  sum  of 
7200/.  in  the  purchase  of  3500/.  Bank  stock.  The  De- 
fendant received  the  sum  of  21SL  45.  l(L  for  interest  on 
the  loan  to  Messrs.  Hulberts  and  Co.,  and  now  offers 
to  allow  that  sum  to  be  paid  to  the  Plaintiff,  but  the 
Plaintiff  claims  to  be  entitled  to  charge  the  Defendant 
with  so  much  Bank  3  per  cent,  annuities,  as  might  have 
been  purchased  with  the  7200/.  at  the  time  when  that 
sum  was  invested  in  Bank  stock,  and  with  interest  at 
5  per  cent,  upon  the  money  which  he  lent  to  Messrs. 
Hulberts  and  Co.  I  am  of  opinion  that  he  is  entitled 
to  some  relief  upon  this  transaction,  if  he  be  not  pre- 
cluded from  asking  any  relief,  in  consequence  of  the 
proceedings  in  a  former  cause  of  Prodan  v.  Kiniatu 


As  to  this,  the  case  is,  that  in  the  month  of  Au^ 
1839,  Annette  Prodon^  a  legatee  of  1000/.  under  the  will 
of  Mrs.  Coswai/j  filed  her  bill  for  an  account  of  what  was 
due  to  her  upon  her  legacy,  and  for  payment,  or  that  the 
usual  accounts  might  be  taken.  The  Defendant  an- 
swered that  bill,  and  by  an  order  dated  the  25th  clay  of 
March  ISirO,  it  was  referred  to  the   Master  to  lake  an 

account  of  the  personal  estate  of  the  testatrix  come  to 

the 
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the  hands  of  Mr.  Kinton^  and  also  an  account  of  the 
debts,  funeral  expenses,  and  legacies  of  the  testatrix. 

Under  this  order,  and  on  the  15th  of  July  1840, 
Gaetano  Guidici^  the  Plaintiff  in  the  present  suit,  claimed 
to  be  a  creditor  of  the  testatrix  to  the  amount  of  4000/., 
with  interest  thereon  from  the  day  of  the  death  of  the 
testatrix,  and  this  claim  was  allowed  by  the  Master,  and 
stated  in  his  report,  dated  the  3d  of  February  1841. 
Under  the  same  order,  Guidia\  by  another  state  of  facts, 
claimed  to  be  entitled,  as  specifip  legatee,  to  receive,  on 
trusts  created  by  the  testatrix,  the  entire  residue  of  her 
personal  estate  and  effects  in  England^  and  by  the  same 
report,  the  Master  found  him  to  be  entitled,  as  specific 
legatee,  to  a  sum  of  2800/.  3  per  cent,  consolidated  Bank 
annuities,  or  the  residue  thereof  then  remaining  in  the 
hands  of  the  trustees  of  an  indenture  of  the  1 1th  of  Jtdy 
1832,  and  to  the  clear  residue  of  the  testatrix's  estate 
f  and  effects  in  England. 

The  Defendant  took  exceptions  to  the  report,  and 
Guidici  and  his  two  co- trustees  presented  a  petition  for 
payment  of  the  debt  of  4000/.  and  interest,  and  the  case 
coming  on  to  be  heard,  upon  the  report,  the  exceptions 
and  the  petition,  on  the  26th  of  April  1841,  it  was  or- 
dered that  the  exceptions  should  be  overruled,  that  the 
debt  claimed  by  Guidici  and  his  co-trustees  should  be 
paid  to  them,  and  that  the  legacy  and  interest  found  due 
to  Annette  Prodon  should  be  paid  to  her.  The  Master 
was  not  directed  to  state  what  was  the  residue  of  the 
testatrix's  estate,  and  no  report  or  order  was  made  in 
respect  thereof. 

I  have  read  all  the  proceedings  in  the  Master's  office 
with  which  I  have  been  furnished,  and  I  am  of  opinion, 
that  Guidici  was  not,  in  the  cause  of  Prodoti  v.  Kinton^ 
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in  a  situation  which  enabled  him  to  investigate  the  ac- 
counts of  Mr.  Kintotij  or  to  claim  the  relief  which  he 
now  asks,  and  that  he  is  not  precluded  from  asking  the 
relief  in  a  suit  of  his  own. 


From  some  difficulty,  which  there  may  have  been,  in 
determining  what,  under  a  proper  construction  of  the 
testamentary  papers,  ought  to  have  been  done  with  the 
Bank  stock,  and  from  some  evidence  which  is  given 
that  the  Defendant  acted  under  legal  advice  in  reinvest- 
ing the  72002.  in  Bank  stock,  I  think  that  I  ought  not. 
to  charge  him  with  interest  at  5  per  cent,  upon  so  much 
of  the  10,268/L  purchase-money  as  remained  unapplied 
for  the  purposes  of  the  will,  from  the  time  when  the 
Bank  stock  was  sold,  down  to  the  26th  of  February  18S9; 
and  that  the  account  of  the  estate  must  be  taken,  with  a 
declaration  to  that  eifect,  and  leave  for  the  Master,  if 
he  shall  think  fit,  to  adopt  the  accounts  in  Prodan  v. 
Kinton. 

As  the  whole  question  raised  in  this  cause  has  been 
occasioned  by  the  sale  of  the  Bank  stock,  when  the  pro* 
ceeds  were  not  required  for  the  purposes  of  the  estate,  I 
think  that  Kinton  must  pay  the  costs  of  this  suit  up  to 
and  including  the  hearing  of  this  cause. 


And  whatever  may  be  found  due,  in  respect  of  the 
residue,  should  be  paid  into  Court  to  the  credit  of  this 
cause,  with  liberty  to  apply. 
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THE  Plaintiff  and  the  Defendants  claimed  an  estate,  A  and  B. 
adversely,  as  heirs  at  law  ex  parte  paterna  of  Susannah  ^^^^^^^^ 
Holmes^  the  younger,  who  died  in  18S8,  the  DeFendants  Tersely,  as 

alleging  that  the  Plaintiff  was  illegitimate.  witenta^^n^ 

C,  claimed  the 

The  estate  was  also  claimed  by  Mrs.  Hemming^  as  ex  parte  ma- 

heir  ex  parte  matema.  terna.    In  a 

suit  by  if, 
against  B.  to 

In  1839,  the  Plaintiff  entered  into  a  compromise  of  ^^'a^'^^? 
'^  *^  compromise 

bis  claim  with  the  Defendants,  by  which  the  produce  of  entered  into 
the  estate  was  to  be  divided  between  them  in  certain  i^admhted"' 
proportions,  and  in  1842,  the  Plaintiff,  alleging  that  the  ^^  had  in  his 
transaction  was  tainted  with  fraud  and  misrepresentation,  ^es  sub- 
filed  this  bill  to  set  it  aside.  '"'."?*  ^o*" /he 

opinion  of 

counsel  afler 
The  Defendants,  by  their  answer,  stated  the  claims  of  ^•*!  ®^^®™ 

•^  '  ^  claim,  and  in 

the  heir  ex  parte  matema,  and  that  in  1841,  the  legal  contemplation 

estate  in  the  property  had  improperly  been  conveyed  to  ^eedmcs'''^^" 
Elivorthy^  upon  some  trusts  for  the  benefit  of  the  Plaintiff  Held,  that 
and  Mrs.  Hemming^  and  to  give  effect  to  some  compro-  privileged. 

mise  between  them,  to  share  the  proceeds  of  the  estate ;      ^"  ^P®  5?™* 

^  case,  the  De- 

and  they  stated  as  follows  :  —  "  And  the   Defendants  fendant  B. 
believe  this  suit  to  be  instituted  and  carried  on,  not  only  *^j^i*  J  j' 
for  the  benefit  of  the  said  Complainant,  but  for  the  benefit,  entered  into 
and  in  concert  with  the  said  Mrs.  Hemming^  as  well  as  j^j^g  to^share' 

the  said  Elworthu'l  the  proceeds 

of  the  estate, 
and  that  he 

The  Defendants  admitted  "  that  they  had  in  their  *>fl'eved.  that 

•^     ^  the  suit  was 

possession  or  power,  certain  letters  and  copies  of  letters  carried  on  by 

between   ^- ^^r  the 

oetween  ^^^^  ^^^  j^^ 

concert  with  C\    Held,  that  this  did  not  relieve  B,  from  the  obligation  to  produce 
the  cases. 
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between  their  solicitors,  as  such  solicitors,  and  various 
persons,  of  various  dates  subsequent  to  August  18SS, 
and  a  case  marked  with  the  letter  (A.),  on  the  be- 
half of  the  Defendants,  laid  before  counsel  in  the 
month  o{  November  1838,  with  his  opinion  thereoo,  and 
another  case  marked  with  the  letter  (B.)^  on  behalf  of 
the  Defendants,  laid  before  counsel  in  the  month  of 
January  1839,  with  his  opinion  thereon,  which  cases 
were  laid  before  counsel,  and  all  of  which  letters  were 
written  and  sent,  after  the  Defendants  were  aware  that 
a  claim  to  the  said  estates,  adverse  to  the  title  of  the 
said  Defendants,  was  about  to  be  made  on  the  part  of 
the  alleged  heir  to  Susannah  Holmes  the  younger,  ex 
parte  matema^  and  in  contemplation  of  legal  proceedings 
being  taken  by  the  said  Defendants  to  enforce  such  title, 
and  the  greater  number  thereof,  after  the  said  claim  had 
actually  been  made  on  the  part  of  Mrs.  Hemming^  and 
occasioned  by,  and  with  reference  to  such  claim,  and 
with  reference  to  the  right  and  title  of  the  said  Defend- 
ants in  issue  in  this  cause,  and  was  wholly  independent 
of  the  compromise  by  the  said  Complainant's  said  bill 
sought  to  be  set  aside,  and  without  any  reference  thereto. 
They  said,  that  they  were  advised,  and  insisted,  that 
all  the  said  documents  and  the  said  two  cases  and 
opinions,  and  all  the  said  letters  and  copies  of  letters 
were  privileged  communications,  and  that  they  were  not 
bound  to  produce  the  same,  or  make  any  discovery  in 
relation  thereto." 


A  motion  was  now  made  for  the  production  of  these 
documents. 

Mr.  Pemberton  Leigh,  Mr.  G.  Turner,  and  Mr.  Bird, 
in  support  of  the  motion. 


Mr.  Kinder slei/  and  Mr.  G.  Uusselly  coiitrd. 


Mr. 
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Mr.  Pembertan  Leigh  in  reply. 

Curling  v.  Perring  (a),  Storey  v.  Lord  George  Lennox  (6), 
Herring  v.  Clobery  (c),  and  Cholmondeley  v.  Clinton  (d), 
were  cited. 


1843. 


Holmes 
Baddelet 


TTitf  Master  of  the  Rolls. 

The  question  in  this  case  is,  whetiier  the  documents 
referred  to  ought  to  be  produced.  The  bill  is  filed  by 
a  person  who  claims  to  be  heir  at  law  oiSmamiah  Holmesy 
ex  parte  patema^  and  unless  he  makes  out  his  claim  in 
that  character,  the  suit  cannot  be  maintained.  Having 
filed  his  bill  to  set  aside  a  deed  of  compromise,  he  moves 
on  the  answer  that  certain  documents  in  the  Defendants' 
possession  may  be  produced.  It  appears  that  the  De- 
fendants in  this  case,  are  persons  who  also  claim  to  be 
heirs  at  law  of  Susannah  Holmes^  ex  parte  patemoj  so 
far,  therefore  as  the  question  whether  the  heirs  ex  parte 
paterna  or  matema  ought  to  prevail,  the  Plaintiff  and 
Defendants  have  similar  interests.  So  far  from  any 
thing  adverse,  they  have  precisely  the  same  interest,  and 
no  question  is  raised  in  this  case  by  the  Plaintiff  as  to 
any  right  ex  parte  matema.  Sometime  after  the  death 
of  the  party  in  possession,  claims  ex  parte  matema  were 
made,  and  the  Defendants,  claiming  as  heirs  ex  parte 
paterna^  found  it  necessary  to  prepare  to  defend  their  right 
as  heirs  ex  parte  patemay  against  the  claim  of  the  heirs 
ex  parte  matema.  The  contest  on  this  occasion  is  as  to 
the  production  of  the  documents  which  arose  in  conse- 
quence. The  Defendants  state  in  their  answer  that  the 
cases  were  laid  before  counsel,  and  the  letters  were 
written  and  sent  after  they  were  aware  ^'  that  a  claim  to 

the 


(a)  2  Mt/L  Sf  K.  380. 
(*)  I  Mt/l.  <J-  Cr.  525. 
\c)  I  Phiiiips,0\, 


(rf)  Turn.  4-  Ruis,  p.  116.; 
and  see  Jones  y,  Pugh,  1  PhiUipty 
96. 
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t!"^^^^      made  on  the  part  of  the  alletred  heir  to  the  said  SusannaA 
Holmes  '^  ° 

V.  Holmes  the  younger,  ex  parte  matemay  and  in  contem- 

j^ADOELEY.    piation  of  legal  proceedings  being  taken  by  the  Defend- 
ants  to  enforce  such   title,  and   the  greater   number 
thereof  after  the  said  claim  had  actually  been  made  on 
the  part  of  Mrs.  Hemming^  and  occasioned  by  and  with 
reference  to  such  claim,  and  with  reference  to  the  right 
and  title  of  these  Defendants  in  issue  in  this  cause,  and 
the  said  cross  cause,  by  the  said  Defendants  instituted 
as  aforesaid,  and  was  wholly  independent  of  the  compro- 
mise by  the  said  Complainant's  said  bill  sought  to  be  set 
aside,  and  without  any  reference  thereto." 

If  it  be  true  that  the  right  of  the  Defendants  as  heirs 
ex  parte  patema  was  in  question  between  them  and  those 
claiming  ex  parte  materna^  the  issue  in  this  cause  is  some- 
thing quite  different  from  that  which  was  then  in  question. 
Taking  the  record  as  it  stands,  the  Plaintiff  in  this  suit 
must  stand  or  fall  by  establishing  that  he  is  heir  ex  parte 
patema^  there  b  nothing  now  in  controversy  between 
these  parties  which  was  then  in  issue.  It  is  clear,  that 
these  documents  originated  before  the  suit  between  the 
/  Plaintiff  and  Defendants  in  this  case  arose  or  was  in 

contemplation,  it  does  not  therefore  appear  to  me  that 
the  Defendants  are  entitled  to  the  protection  which  they 
have  asked. 

It  is  said  that  the  letters  passed  between  the  Defendants 
and  their  solicitors,  but  the  right  to  protection  on  that 
account  fails  on  the  words  in  the  answer. 

It  is  then  contended  that  this  bill,  though  the  suit  of 
the  Plaintiff,  is  in  effect,  in  some  way  or  other,  the  suit 
of  Mrs.  Hemming^  and  that  although  the  Plaintiff  has  so 
framed  his  bill  as  to  stand  or  fall  by  his  title  of  heir  ex 

parte 


CASES  IN  CHANCERY. 

par/e  patenia,  yet  that  some  arrangement  has  been  made 
by  the  PlaintiflF  with  the  person  claiming  as  heir  ex  parte 
matemay  and  that  the  PUintiif  is  carrying  on  the  suit 
in  concert  with  her  and  for  her  benefit,  and  that  as  she 
would  not  have  a  right  to  production,  therefore  the 
Plaintiff  ought  not.  I  do  not  recollect  having  such  a 
case  as  this  attempted  before. 


BU 
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It  is  also  said  that  the  Plaintiff  having  got  a  discovery 
might  dismiss  the  bill,  and  then  Mrs.  Hemming  might  file 
a  bill  of  her  own  and  use  the  discovery  obtained  in  this 
suit.  I  am  of  opinion,  that  speculations  of  this  sort 
ought  not  to  affect  the  rights  of  parties  on  the  record. 
There  is  no  possibility  of  knowing  what  may  be  the  con- 
sequence of  the  production  of  documents  which  the 
Plaintiff  in  a  cause  may  obtain.  This  Court  cannot  act 
on  such  speculations.  I  must  look  at  this  record  as  con- 
structed in  a  particular  form,  and  not  speculate  on  the 
use  which  may  be  made  of  the  discovery  when  obtained, 

I  think  that  the  Plaintiff  is  entitled  to  the  production 
of  the  letters  and  cases. 


Note.  —  On  appeal  to  the  Lord  Chancellor,  this  case  was  rei> 
versed  on  the  25th  of  November  1844. 
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Jfl»i.  18.20,91.  The  ATTORNEY-GENERAL  17.  The  GROCERS 

.     COMPANY. 

(IjaxtorCs  Charity.) 

A  testator  by    ^T^HIS  information  was  filed  by  the  Attorney-General, 

his  will  J.    ^^  ^[jg  relation   of  several   of  the   inhabitants  of 

founded  a 

charity,  to-  OuTidle,  and  it  sought  to  have  the  whole  increased  rents 
he  directed       ®^  property  devised  to  the  Grocers'  Company,  applied 

certain  and       to  the  charitable  purposes  stated  in  the  testator's  will. 

definite  sums 

to  be  applied, 

andhede-  Sir   W.  Laxton  by  his  will,  dated  the  17th  of  Jirfy 

to  a  company  1^^6,  after  giving  certain  pecuniary  legacies,  devised  as 
for  that  pur-     fojlows :  —  "  The  residue  of  all  my  manors,  lands,"  &c 

I         *         lie 

will  contained  ^'  I  leave  to  descend,  after  the  decease  of  Dame  JokoM 

bcnefiTr  ift  "^^  ^^^^*  ^^  "^^  cousin  Johane  Wanton^  my  right  heir, 
to  the  com.  and  her  heirs  for  ever,  according  to  the  order  of  the  King 
However      '    and  Queen's  Majesties'  lawes;"  and  he  appointed  his 

under  the  cir-  wife  to  be  sole  executrix  of  his  will,  and  certain  persons 
cumstances,         t        •  i        i  i  .     i 

that  the  coin-    therein  nnmed  to  be  overseers,  who  were  to  assist  her. 

pany  was 

entitled  to  the        ^      , 

increased  On  the  22d  oi  Jtdy  1556,  the  testator  made  a  codicil, 

I!"!?  ^l  ^^l  .  which  was  as  follows  :  —  After  reciting  that  "  he  was 
property  a  iter  o 

making  the  fully  minded  to  erect  and  found  a  free  grammar  school 
in^nu^^'  at  Oundle^  in  the  county  of  Northampton^  to  have  con- 
tinuance for  ever,  to  be  kept  in  the  messuage,  late  called 
the  Guyld  or  Fraternity  House  of  Oundle  aforesaid, 
which  free  school  he  willed,  should  be  called  The  Free 
Grammar  School  of  him,  Sir  Willam  Laxton^  Knight, 
Alderman  of  London^  And  further  reciting,  "  that  his 
mind,  will,  and  intent  was,  that  the  schoolmaster  of  the 
said  free  school,  for  the  time  being,  should  have  for 
his  stipend  and  wages  yearly,  18/.,  and  the  usher  of 
the  said  school,  yearly,  6/.  135. 4r/.     And  that  his  whole 

mind 
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mind  and  intent  was,  to  have  seven  poor  men  perpe- 
tually to  \ye  found  at  Oundle  aforesaid,  and  to  have  each 
of  them  8^.  weekly,  towards  their  maintenance  and 
relief,  and  also  convenient  lodging  and  free  house-room 
and  dwelling  in  the  said  messuage  or  tenement,  then  of 
late  called  Guyld  or  Fraternity  House  of  Oundle.  And 
that  for  the  said  Goilly  intent  and  purpose,  he  had  taken 
ordef^  and  that  ttwas  agreed  between  him  and  the  Wardens 
of  the  Commonalty  of  the  Mystery  of  the  Grocers  within 
the  city  of  London  ;  and  that  he  had  set  out  unto  them, 
in  particular,  certain  of  his  lands  and  tenements  within 
the  city  of  London^  as  well  for  the  payment  of  the 
stipends  aforesaid,  appointed  to  the  said  schoolmaster 
and  usher,  and  for  the  poor  men,  as  also  for  the  repar- 
ation and  maintenance  of  the  said  messuage  or  tene- 
ment, then  of  late  called  the  Guyld  or  Fraternity  House 
of  Oundle;  and  that  he,  minding  the  accomplishment 
of  all  the  premises,  and  to  have  the  same  take  effect 
according  to  his  full  mind  and  intent,  did,  by  his  said 
codicil,  will,  devise,  give,  and  bequeath  unto  the  De- 
fendants, the  Wardens  and  Commonalty  of  the  Mystery 
of  the  Grocers  wiihin  the  city  of  London^  and  to  their 
successors  for  ever,"  certain  messuages,  lands,  tene- 
ments, &c.,  in  his  codicil  specified :  ^'  to  hold  the  same 
unto  them  and  their  successors  for  ever,  upon  this  con' 
ditiofi  and  intent  thereinafter  expressed  and  declared; 
that  is  to  say,  that  the  said  Wardens  and  Commonalty, 
within  as  convenient  time  as  they  might  or  could,  should 
make  suit  with  his  executors  to  the  King  and  Queen's 
Majesties,  to  obtain  at  their  Highnesses'  hands,  the  said 
messuage  or  tenement,  then  of  late  called  the  Guyld  or 
Fraternity  House  of  Oundle  aforesaid ;  and  the  said 
messuage  or  tenement  being  obtained,  he  willed  the 
same  to  be  employed  and  used  for  the  school-house 
aforesaid,  and  for  the  habitation  of  the  said  seven  poor 
men."  And  he  also  willed  that  the  Grocers'  Company 
^  should, 
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should,  from  time  to  time,  for  ever  more,  provide  t 
schoolmaster  and  usher,  and  should  yearly  pay  the 
schoolmaster  ^^  out  of  the  issues,  rents,  and  reversions 
of  the  messuage,  lands,  and  tenements  aforesaid  to  them 
bequeathed,  for  his  stipend  and  wages  yearly,  18/.,  and 
to  the  usher  SL  135.  ^(L**  And  he  also  willed  them,  with 
the  advice  and  consent  of  the  Vicar,  &c.  of  Oundk^  to 
appoint  seven  poor  men  to  be  bedesmen  for  him,  the 
said  Sir  William  LaxUm^  in  the  said  messuage,  to 
have  their  convenient  lodging  and  dwelling  therdn 
freely,  and  that  the  said  Company  should,  yearly,  pay, 
*^  out  of  the  issues  and  revenues  of  the  foresaid  lands 
and  tenements,"  to  every  one  of  the  said  poor  men 
34^.,  which  amounted  weekly  at  the  rate  of  %d.  a 
piece;"  and  he  further  willed,  that  the  Grocers' 
Company  should,  yearly,  pay  unto  the  Vicar,  &c.  of 
OuruUCi  24^.,  to  be  employed  in  the  reparation  and 
maintenance  of  the  said  free  school;  and  he  further 
willed,  that  the  said  free  school,  schoolmaster,  usher,  and 
bedesmen  should  perpetually  be  named  and  called  the 
free  school,  &c.  of  Sir  William  Laxton. 


And  he  willed,  ^'  that  for  lack  of  convenient  time 
further  to  explain  and  set  out  the  erection  aforesaid, 
that  all  other  things  necessarily  touching  the  erection 
and  continuance  of  the  said  free  school,  and  other 
the  premises,  should  be  considered  and  done  in  such 
godly  sort,  as  by  the  good  discretion  of  his  exe- 
cutrix and  overseers  of  his  last  will  and  testament,  or 
by  their  learned  counsel,  should  be  thought  meet  and 
convenient." 


The  testator  died  shortly  after  (a),  and  his  will  was 
proved  by  his  widow  on  the  28th  of  /htgitst  1556.    The 

Company 

(a)  25th  Jii/y  1556. 
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Company  accepted  the  property,  and  the  Guild  having 
in  some  way  which  did  not  appear  been  obtained,  they 
proceeded  to  establish  the  charityi  after  some  disputes 
and  litigation  with  the  widow  and  the  heir  at  law.  The 
particulars  as  to  which  appeared  only  from  the  following 
Entries  in  the  Defendants'  books. 

16th  Naoember  1556.  -^  "  Mr.  Alderman  Lodge  de- 
clared at  this  court,  that  Sir  William  Laxton^  Knight, 
did  will,  by  his  last  will  and  testament,  certain  lands 
in  London  to  this  Company,  for  the  founding  #f  a  free 
school  and  maintaining  of  certain  poor  persons,  as  by 
his  w^ill  may  appear;  whereunto,  the  whole  assistants 
are  well  willing  to  receive  the  same,  with  thanksgiving 
for  his  genteel  remembrance." 

7th  December  1556.  —  "  It  is  agreed,  that  Mr.  War- 
dens shall  betake  a  copy  of  Sir.  William  LaxlorCs  will, 
so  much  as  shall  concern  and  belong  to  the  erection 
and  finding  of  a  free  school  as  he  has  devised,  and  also 
that  the  said  Mr.  Wardens  shall  view  the  lands  given 
for  the  same,  and  to  know  what  years  is  granted  of  the 
same  lands,  and  when  the  same  shall  be  expired.'' 
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2Sd  December  1556.  —  "  Whereas  Sir  WiUiam  Lax- 
tOHj  Knight,  deceased,  by  his  last  will  and  testament, 
devised  certain  lands  and  tenements  within  the  city  of 
London^  for  the  erection  of  a  free  school  and  main- 
tenance of  certain  poor  persons  in  Oundle,  in  the  county 
of  Nort/iamptorij  and  further  willed  that  this  Company 
should  have  the  order,  rule,  and  disposition  thereof, 
and  forasmuch  as  it  has  been  sundry  times  moved  to 
this  house,  whether  they  would  take  upon  them  to  have 
the  said  lands  to  the  intent  aforesaid  or  not;  at  this 
court,  the  whole  assistants,  with  thanksgiving,  is  well 
willing,  pleased,  and  contented  to  receive  the  same,  and 

Vol.  VI.  Nn  thereupon 
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thereupon  have  appointed  Mr.  Wardens,  Mn  TatkUlj 
and  Mr.  Grafton^  to  speak  with  Mr.  SouibcoU  to  travaile 
with  them,  in  drawing  a  plot  and  form  in  what  Dianner 
the  same  may  be  done,  and  that  finished,  to  certify  the 
house  thereof  at  the  next  court." 

J  7th  May  1557.  —  "  At  this  court  there  was  a  letter 
sent  from  the  Earl  of  Bedford  to  this  Company,  which 
read,  the  effect  was,  that  this  Company  should  fur- 
ther the  I^acy  of  Mr.  Lajcton  for  the  erection  of  a^ 
free  school  at  Otmdle^  in  Northamptonshire ;  whereupoo 
it  is  agreed  it  shall  be  moved  at  the  next  court." 

6th  July  1557. —  ^*  It  is  also  agreed  that  Mr.  War- 
dens, Mr.  Millsj  and  Mr.  Grafton  shall  travaile  with 
Mr.  Southcott^  for  a  draft  to  be  made  of  the  free  school 
at  Oundlej  of  the  late  gift  of  Sir  WiUtam  LaxtoHj  Ejiight, 
deceased ;  and  all  such  money  as  Mr.  Wardens  shall 
lay  out  for  the  same,  or  for  any  thing  thereunto  apper- 
taining, shall  be  of  the  common  goods  of  this  hoase, 
and  this  court  be  a  sufficient  warranty  for  them." 

12th  November  1557. — "At  this  Court,  Mr. Alder- 
man Lodgey  in  open  Court,  did  declare,  that  the  Lady 
Laxton  is  minded  to  make  assurance  to  this  Company  of 
all  such  lands  as  Sir  William  Laxton^  by  his  last  will 
and  testament,  did  give  to  this  Company  after  her  de- 
cease, to  the  intent  and  upon  condition,  that  the  said 
Wardens  should  employ  the  same  to  such  uses  and  pur^ 
poses  as  he  in  his  last  will  and  testament  hath  declared; 
at  which  Court  Mr.  Southcott  was  required  to  know, 
what  assurance  was  necessary  for  the  Company,  who  de- 
clared that  the  will  of  Sir  William  Laxton^  being  inrolled 
in  the  hustings  of  London,  shall  be  sufficient  assurance 
to  this  Company  ;  yet  the  said  Mr.  SoiUhcott  thought  it 

necessary 


CASES  IN  CHANCERY. 


551 


oessarj  to  have  a  release  from  Mr.  Wanton  and  his 
e^  to  put  all  things  out  of  doubt;  whereupon,  Mr. 
^9m^ton  being  then  present,  was  required  to  do  the 
^9  who  answered  that  for  his  part  he  would  never 
er  that  good  work  which  Mr.  JjMxUm  had  devised 
^  done,  notwithstanding  he  would  that  his  heirs 
Id  take  such  benefit  as  the  law  will  give  them,  if 
mpany  should  chance  to  break  the  said  Mr. 
'4nC%  will ;  and  thereupon  the  said  Mr.  Wanton  de- 
that   Mr.  Sonthcott  and  Mr.  Gilbert  might  talk 
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Xat  March  1558.  —  "It  is  agreed  that  Mr.  Wardens, 
^*  Grqfionj  and  Mr.  Ramsey  shall  commune  and  talk 
^th  Mr.  Tkomas  Wanton  and  his  wife,  for  and  about  a 
-i^ease,  from  them  twain,  of  Mr.  Laxtons  lands,  which 
^^  gave  to  this  Company  for  finding  and  maintaining  of 
^  achool  at  Oundle  in  Northamptonshire;  and  they,  the 
persons  aforesaid,  to  require  Mr.  Recorder  and  an 
Alderman  to  go  ta  Mr.  Wanton  for  to  take  knowledge 
of  the  said  release." 


9th  October  1560.— "Whereas  Mr.  Thomas  Lodge^ 
dderman,  declared,  at  a  court  of  assistants  holden  on 
be  16th  day  of  November  1556,  that  Sir  William  Laxton^ 
Slnight  and  alderman  of  London^  did  give  and  bequeath 
o  this  Company,  by  his  last  will  and  testament,  certain 
ands  and  tenements  in  London^  for  finding  of  a  free 
cfaool  and  poor  men  at  Oundle  in  Northamptonshire; 
;nd  thereupon,  the  whole  court  at  that  time  received 
he  same  with  thanksgiving,  and  now,  at  this  court,  the 
aid  gift  concerning  the  "  [here  was  a  short  obliteration 
Q  the  entry]  "was  revived  and  had  in  memory,  wherefore 
he  assistants  above  written  are  and  will  be  well  willing 
o  receive  the  same  lands  so  bequeathed,  and  so  to  per- 
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form  the  will  of  the  said  Sir  William  LMxton.  And 
furthermore  it  was  agreed  that  Mr.  Wardens  shall  re- 
tain counsel  learned  in  the  laws  of  this  realm,  to  have 
an  assurance  from  the  Lady  Laxton^  widow,  late  wife  of 
the  same  Sir  William  Laxton^  for  to  convey  the  interest 
of  the  same  lands  to  this  Company." 

14th  October  1566.  — "  Item,  — Touching  Sir  W. 
LaxtorCs  will,  Mr.  Wardens  are  requested  to  speak  with 
the  Lady  Laxton  and  to  know  her  pleasure  therein, 
which  they  have  promised  to  do.*' 

11th  August  1570. — "Item, — A  motion  was  made 
now  touching  Sir  William  Laxton's  will  for  the  school 
house  at  Oundle^  but  the  taking  any  order  therein  was 
deferred  until  another  time." 


27th  Juli^  1571.  — "Touching  Sir  W.  Laxtonh  good 
devise  for  the  maintenance  of  a  free  school  and  other 
things,  communication  was  now  had,  and  in  the  end, 
Mr.  Wardens  were  called  to  take  pains  therein,  and  to 
take  good  counsel,  what  ways  were  left  to  bring  the 
same  to  good  effect;  and  such  charges  as  shall  arise 
about  the  same,  to  be  borne  of  the  goods  of  this  house, 
and  their   order   to  be  a  discharge  sufficient  for  the 


same. 


» 


1571. —  It  appeared,  from  a  bill  of  costs,  that  in  this 
year,  counseFs  opinion  was  taken,  "  touching  the  force 
of  the  codicil,  which  he  said  was  as  good  as  any  part  of 
the  will;*'  and  that  the  Company  exhibited  their  bill  in 
Chancery  against  Lady  Laxton  and  Mrs.  Wanton  re- 
specting the  devise,  which  was  carried  to  a  hearing. 
The  pleadings  in  the  suit  were  not,  however,  produced. 
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18th  October  1512. — **  Communication  was  had  con- 
cerning the  free  school  at  Oundle^  which  Sir  IVilliam 
Liaxton  did,  by  his  will,  appoint  to  be  erected  and  con- 
tinued by  this  Company ;  and  the  matter  between  the 
Wantons  and  the  Company  being  yesterday  heard  in  the 
Court  of  Chancery,  where  the  Lord  Keeper  took  order, 
that  Mr.  Wardens  shall  speak  with  Mrs.  Wanton^  being 
next  heir  to  Sir  William  Laxton^  and  propose  to  agree 
with  her  for  some  reasonable  sam  of  money  to  clearly 
release  her  title,  that  she  and  her  heirs  may  hereafter 
have  in  the  lands  appointed  for  the  maintenance  of  the 
said  school ;  whereupon,  it  was  thought  good,  that  Mr. 
Warden  Yotifig,  Mr.  John  Rickey  and  Mr.  Richard 
Young  shall  go  to  Mrs.  Wanton^  to  speak  with  her, 
which  was  so  done,  and  upon  their  answer,  it  was  agreed, 
that  her  counsel  and  ours  shall  meet  with  Mr.  Wardens 
this  afternoon  at  the  Temple,  in  Mr.  Solicitor,  his  cham- 
bers, and  there  to  have  conference  for  an  agreement. 
There  was  conference  but  no  agreement.*' 
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S^th  October  1572. —  "  This  Court  was  informed  what 
had  been  done  in  the  suit  fo)*  the  lands  appointed  for 
this  Company  for  the  maintenance  of  Sir  William  Lax- 
tofis  school  in  Oimdlcy  which  hath  been  a  chargeable 
suit :  and  there  was  now  read  an  order  made  by  the 
Lord  Keeper,  wherein  is  included  an  offer  made  by 
Mrs.  Johane  Wanton,  and  also  a  dismission  out  of  the 
Chancery.  Whereupoo,  it  was  thought  good  to  send 
to  the  Lady  Laxton  presently,  to  know  her  pleasure, 
whether  she  would  be  content  to  part  from  the  houses 
for  her  lifetime,  and  to  let  the  Company  possess  the 
same,  that  with  the  r^nts.  they  may  erect  and  maintain 
the  school,  according  to  Sir  William  Laxtoifs  will ;  and 
there  were  now  sent  unto  her  Mr.  Alderman  Boxe, 
Mr.  Warden  Young, .  Mr.  Francis  Bowyer,  Mr.  Richard 
Young,  and  Mr.  Thomas  Norton,  which  brought  word, 
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that  the  said  Lady  Laxion  is  content  to  part  from  the 
said  houses  out  of  her  hand,  so  that  the  Company  will, 
with  the  rents  of  the  same,  perform  and  fulfil  the  will 
of  the  said  Sir  William  Laxton  touching  the  maiD- 
tenance  of  the  said  free  school  and  poor  men  at  Oenulfe. 
And  there  were  now  requested  to  assist  Mr.  Wardens 
in  the  said  business,  Mr.  Alderman  Boxe^  lAr.Bickad 
ThomhiUy  Mr.  Nicholas  Backkome^  and  Mr.  WiOm 
Owenshawe>** 


19th  December  1579.  —  <<  At  the  said  Court,  modem 
made,  for  the  naming  of  certain  persons  of  this  Com- 
pany to  be  feofiees  of  trust  to  receive  the  lands  of  tbe 
Lady  Laxton^  which  Sir  J¥Hliam  Laxton  bequeathed  to 
them  for  the  maintenance  of  a  free  school  in  Ckmdk  m 
NorthamplonMref  from  the  which  lands  the  Lady 
Laxton  is  content  presently  to  depart,  having  estate  in 
the  same  for  the  term  of  her  life.  And  it  was  agreed 
that  Sir  J White  and  others  shall  be  feofiees  to  re- 
ceive the  said  lands  to  the  use  aforesaid.'' 


13th  March  1572. — ,"  At  the  aforesaid  Court,  mo- 
tion was  made,  of  request  made  by  the  Lady  Laxton^  to 
grant  Sir  Thomas  Lodge  a  lease  of  a  house,  wherein  be 
dweileth  in  Conihill  for  twenty-one  years,  upon  con- 
sideration that  she  will  presently  release  the  lands 
to  this  Company  for  maintenance  of  a  free  school  in 
Oundle  in  the  county  of  Northampton^  wherein  she 
is  entitled  for  the  term  of  her  life ;  and  at  this  instant, 
came  Sir  Thomas  Lodge  himself  and  brought  tbe  book 
which  was  drawn  between  the  said  Lady  Laxion  and 
the  Company,  declaring  that  my  Lady  is  content  that 
the  book  shall  pass,  and  that  the  Company  shall,  from 
the  Annunciation  of  our  Lady  next,  enjoy  the  lands 
appointed  to  them  by  the  will  of  Sir  William  Laxton^ 
and  t)e  charged,  within  as  convenient  time  as  the  Com- 
pany 
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pany  may,  to  erect,  establish,  and  maintain  the  said 
school  and  seven  poor  almsmen,  and  all  other  things, 
according  to  the  tenor  and  true  meaning  of  the  same 
Sir  William  Laxfon  his  will.  And  after  he  had  deli- 
vered the  said  book,  he  declared,  that  forasmuch  as  he 
hath  already  received  friendship  at  this  Company's 
hands,  he  is  ashamed  to  receive  any  thing  of  the  same ; 
nevertheless,  if  it  would  please  them,  at  the  request  of 
the  said  Dame  Johane  Laxton,  to  grant  him  a  lease  of 
the  house  he  dwelleth  in,  he  would  take  it  very  thank- 
fully at  their  hands,  and  think  himself  much  bound  to 
them  for  the  good  wills  therein;  whose  suit  being 
beard,  and  consideration  thereof  had,  he  was  answered, 
that  he  needeth  not  to  have  any  mistrust  in  the  Com- 
pany, for  they  do  not  mind  to  put  him  out  of  the  house, 
though  his  lease  was  expired,  and  other  answer  they 
were  not  determined  to  make  therein,  and  as  for  the 
book,  they  do  agree  and  order  that  it  shall  be  engrossed 
and  sealed,  and  the  Company,  by  the  feoffees,  seized  of 
the  lands,  according  to  the  tenor  of  the  said  book,  that 
Mr.  Wardens  shall,  as  conveniently  and  as  speedily  as 
they  can,  settle  the  school  and  almsmen,  in  such  order 
as  is  limited  in  the  will  of  Sir  William  Laxton" 
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l^ih  June  1 57S. —  **  First,  at  this  Court,  was  read^ 
the  proceedings  and  order  taken  by  Mr.  Wardens  at 
OyndU^  concerning  the  establishing  of  the  school  house, 
schoolmaster,  usher,  and  seven  poor  men  there,  viz. :  — 
Upon  the  Sd  day  of  June  last,  possession  was  taken  by 
^T.  Owenshaw  2inA  Mr. //aw^^,  being  two  of  the  fe- 
offees thereunto  appointed,  of  the  school  house,  a  house 
for  the  schoolmaster  and  another  for  the  usher,  accord- 
ing to  a  deed  of  feoffment  made  by  Dame  Johane 
Laxton^  which  was  done  in  the  presence  of  a  great 
number  of  the  town  of  Oundle^  both  old  and  young; 
and  there  was  given  to  forty-eight  scholars  a  {^enny  a 
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piecCf  to  the  intent  they  should  the  better  remember 
Mr.  Wardens  being  at  Oundk  about  the  said  posses- 
sion. And  there  was  also  given  to  five  poor  women 
there,  before  now  placed  by  the  Lady  Laxton  and  nov 
removed  to  place  men  there,  to  each  of  them,  twdve- 
pence." 

The  expences  to  which  the  Company  were  put  about 
these  matters  were,  apparently,  paid  by  them  out  of 
their  private  monies. 

■ 

When  the  Company  took  possession  of  the  proper^ 
in  1578,  the  rental  amounted  to  about  502.  per  annnm. 
The  sums  specified  in  the  testator's  codicil  amounted  to 
S8/.  which  was  paid  by  the  Company,  and  the  surplus, 
from  the  commencement  of  the  charity,  was  retained  by 
them.  In  ]577,  John  Wanton  (who  was  assumed  to  be 
the  then  heir),  made  some  claim  to  the  property.  He 
represented  to  the  Company,  that  he  was  entitled,  as 
his  counsel  did  declare  unto  him,  to  the  lands  &c.;  yet, 
to  avoid  suit  in  law,  he  proposed  that  four  councillors,  two 
to  be  chosen  by  each  party,  should  declare  their  opinions 
on  the  same.  What  became  of  this  claim  did  not 
ap))ear,  but  in  the  following  year  (1578),  the  Company 
increased  the  salaries  of  the  schoolmaster  and  usher  by 
"  benevolences "  of  6/.  Ss.  4rf.  and  3/.  65.  Sd.  each  re- 
spectively. The  Company  continued  to  receive  the 
increased  rents,  and  after  making  payments  to  the 
charity  with  some  augmentation,  retained  the  surplus. 

At  the  great  fire  of  London  in  1606,  this,  together 
with  other  property  of  the  Company,  was  destroyed, 
and  they  became  considerably  indebted. 

By  a  decree  of  charitable  uses  issued  under  the 
43  Eliz^  c.  4.,  after  reciting  an  inquisition  whereby  the 

jurors 
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jorors  found  amongst  others,  the  particulars  of  this 
property  which  was  charged  by  Sir  William  Laxton  with 
the  charitable  payments  amounting  to  SS/.,  and  that 
the  Company  did  think  fit  to  augment  during  their  plea- 
sure (shewing  the  payments  to  amount  to  102/.  I65.9 
and  that  they  were  willing  in  future  to  pay  82/.  IGs.), 
and  that  their  whole  estate  should  be  charged  with  the 
arrears  of  this  and  the  other  charities ;  it  was  ordered, 
that  all  the  real  estate  of  the  Company  should  stand 
charged  with  all  the  growing  charitable  uses  and.  the 
arrears,  and  should  be  conveyed  to  trustees  for  that 
purpose,  and  in  consideration  of  the  impoverished  state 
of  the  Company,  twenty  years  was  given  them  for  the 
payment  of  the  arrears. 


184S: 


The 

Attobnbt- 

Grnbbal 

o. 

The 
GaooBBs* 
Company. 


Their  whole  estate,  including  that  of  Sir  William 
Laxton^  was  accordingly  conveyed  to  trustees  to  pay 
the  charities  mentioned  in  the  schedule.  In  the  sche- 
dule the  rental  of  the  Laxton  estates  then  appeared  to 
be  167^,  and  the  payments  directed  to  be  made  were 
h2L  165.  only. 

The  estate  had  since  come  back  to  the  Company,  and 
the  gross  rental  had  increased  to  1500/.  a  year,  and  the 
Company  had  also  a  sum  of  8645/.  consols,  which  had 
arisen  from  the  sale  of  part  of  the  charity  estate  under 
the  London  Bridge  Act. 

Of  the  present  income,  the  Company  applied  about 
3002.  a  year  only  to  the  purposes  of  the  charity,  and 
retained  the  remainder. 


This  information  sought  a  declaration  that  the  whole 
income  of  the  property  was  applicable  to  the  purposes 
of  the  charity,  and  for  a  scheme,  having  a  more  ex- 
tended system  of  education,  under  the  S  &  4  Vict.  c.  77* 

The 


CbooBu' 

Compwiy. 
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The  Defendants,  by  their  answer,  claimed  lo  be 
entitled  to  appropriate  the  surplus  income  beyond  tbc 
payments  made  by  them,  to  their  own  use. 

Mr.  G.  Turner  and  Mr.  Collins  va  support  of  tbe 
information. 

llie  rule  of  the  Court,  as  laid  down  in  llie  Ationwg- 
General  "v.  The  Draper^  Company  (a)  in  conformity  with 
the  prior  decisions,  is  this,  **  that  in  every  case  where 
the^neral  purpose  of  a  gift  or  conveyance  is  dedared 
to  be  a  charity,  and  the  particular  payments  do  not 
exhaust  the  whole  fund,  any  surplus  will  belong  to  tbe 
clierity,  unless  there  are  other  circumstances,  fron 
which  a  contrary  intention  of  the  testator  can  be  col- 
lected." (a) 

So  in  The  Aitomey-General  v,  7^  Coopers'  Cett- 
pantf{b\  the  rule  is  again  thus  slated,  "that  if  the 
testator  clearly  declares  an  intention  of  tlevoting  the 
whole  income  of  a  property  to  charitable  purposely 
then,  although  he  does  not,  in  specifically  directing  ibe 
application  of  portions  of  it,  exhaust  the  whole  income, 
still  the  general  intention  that  the  whole  shall  be  ap- 
plied to  charitable  purposes  will  prevail;  and  on  the 
other  hand,  allhough  he  does  not  make  any  such  gene- 
ral declaration  of  devoting  the  whole  to  charity,  but 
gives  each  and  every  portion  of  the  whole  income  it 
the  time,  to  some  charituble  purposes,  and  by  thit 
means  exhausts  the  whole,  then,  if  the  income  should 
afterwards  increase,  the  increase  will  also  be  appiicsUe 
to  charitable  purposes." 

The  whole  intention  of  the  testator  was  charity,  and 
there  is  not,   upon  the  codicil,  the  slightest  trace  of  M 

iotenilon 
(o)  a  Bean.  p.  31 1.  (ft)  5  Bcae.  p.  .t4. 


CASES  IN  CHANCERY. 


539 


iDteotion  to  benefit. the  Grocers'  Company.  The  tes- 
tator says,  he  was  *' fully  minded  to  erect  and  found  a 
grammar  school,"  and  that  the  schoolmaster  and  usher 
should  have  a  particular  stipend,  and  his  '^  whole  mind 
and  intent  was  to  have  seven  poor  men  perpetually 
to  be  found  "  &6.;  and  he  recited,  that  for  the  said  godly 
intent,  he  had  taken  order  and  agreed  with  the 
Grocers'  Company,  and  that  he  had  set  out  unto  them 
certain  lands ;  but  for  what  purpose  ?  *^  As  well  for  the 
payment  of  the  stipends  aforesaid  appointed  to  the  said 
schoolmaster  and  usher,  and  of  the  poor  men,  as  also  for 
the  reparation  and  maintenance  *'  of  the  Guild,  and 
then  he,  *^  minding  the  accomplishment  of  all  the  pre- 
mises, and  to  have  the  same  take  effect  according  to 
his  full  mind  and  intent,"  devises  &c.,  to  the  De- 
fendants upon  condition  and  intent  &c.  In  this  there 
is  no  trace  of  any  desire  of  giving  a  benefit  to  the 
Company,  but  merely  an  intention  to  provide  for  the 
maintenance,  in  perpetuity,  of  the  different  objects  of 
his  charity. 
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The  words  ^'  upon  condition  and  to  the  intent,"  im- 
port no  beneficial  gift,  as  in  The  Attomey^General  v. 
The  Cordwainers*  Company  {a\  but  a  mere  trust;  for 
the  payments  were  to  be,  ^  out  of  the  rents  and  rever- 
sions "  of  the  premises,  and  not  out  of  the  Defendants' 
own  revenues,  and  the  words  '^  upon  condition "  were 
used    in   The  Attomey-Getieral  v.    The  Cooper^   Com' 

0 

party  {b^)  and  though  there  was  a  gift  over,  still  the  Court 
did  not  consider  the  Coopers'  Company  entitled  to  the 
whole  increased  rents. 


The  loss  of  the  patronage  of  the  school  and  charity,  is 
a  penalty  sufficient  to  answer  the  "  condition."     The 

testator 

(a)  3  MyL  *  K.  534.  {b)  3  Beav.  30. 
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testator  authorises  his  executrix  and  overseers  to  do  all 
things  necessary  *^  touching  the  erection  and  continu- 
ance of  the  said  free  school.''  Again ;  from  the  cir- 
cumstances and  especially  the  accounts,  the  reasonable 
presumption  is,  that  the  specified  payments  exhausted 
the  whole  income  at  the  time. 

The  entries  in  the  Defendants'  books  show  no  claim 
of  any  beneficial  interest,  but  that  they  took  the  property 
merely  for  the  purposes  of  the  charity. 

The  decree  did  not,  and  could  not  alter  the  rights  of 
the  charity,  which  was  not  represented  ;  the  whole  ob-. 
ject  of  those  piroceedings  was  to  give  time  for  the  payment 
of  the  arrears  The  Commissioners  had  no  authority  to 
alter  the  foundation,  and  if  the  decree  did  make  an  alter- 
ation, it  must  now  be  reviewed.  The  Attorney  General  v. 
The  Grocers^  Company  (or),  Hynshaw  v.  The  Corporation 
of  Morpeth  (i).  Usage,  however  large,  cannot  alter  the 
rights  of  the  charity  apparent  on  the  codicil,  for  trustees 
cannot  acquire  a  right  against  the  charity  by  a  continued 
wrongful  application  of  charity  property. 

The  Attorney  General  v.  Wilson  (c),  The  Attorney 
General  v.  IHie  Skinners*  Company  (d),  The  Attorney 
General  v.  The  Painter  Stainers*  Company  (e),  were  also 
referred  to  during  the  argument. 


Mr.  Pemberton  Leigh^  Mr.  Kinder sley  and  Mr.  Bacon^ 


contra. 


First,  upon  the  codicil  alone,  there  appears  no  de- 
votion of  the  whole  rents  to  the  charity,  but  an  intention 
that  the  specified  fixed  payments  should  be  made.     The 

devise 


{a)  1  Keen,  506. 
ib)  Duke's    Charitable     Uses, 
242. 


(c)  5  3fy.  ^  K,  3Ci. 
(rf)  2  Buss,  407. 
{e)  2  6  ox,  51. 
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devise  is  not  **  in  trust "  as  in  The  Attorney  General  v. 
The  Draper^  Company  (a),  but  ^'  upon  condition/*  an 
obligation  was  therefore  imposed  on  the  Grocers'  Com- 
pany to  make  the  specified  payments,  and  which  was  to 
be  enforced  by  the  ^*  condition/*  rendering  them  liable  to 
a  forfeiture  on  the  non-performance  of  the  *'  mind,  will, 
and  intent "  of  the  testator,  to  have  the  specified  pay- 
ments made  to  the  several  objects  pointed  out  by  him. 
In  The  Attotmey  General  v.  The  Cordvxiiner^  Company  (b) 
a  condition,  giving  over  the  property  on  non-perform- 
ance  of  his  will  by  making  certain  fixed  payments,  was 
considered  as  implying  a  benefit  to  the  Cordwainers' 
Company,  who  were  held  entitled  to  the  surplus.     Sir 
John  Leachy  in  giving  judgment  in  that  case  says,  *^  The 
imposition  of  a  penalty  for  non-performance  of  the  con- 
dition, implies  a  benefit  if  the  condition  be  performed, 
and  is  inconsistent  with  any  other  intention,  than  that 
the  testator  meant  to  give  a  beneficial  interest  to  the 
Company  upon  the  terms  of  complying  with  the  direc- 
tions contained  in  his  will.     There  is,  therefore,  no  trust 
either  express  or  implied  for  charitable  purposes  further 
than  to  the  extent  of  the  special  charge  imposed ;  and, 
upon  all  the  principles  applied  in  this  court  to  such  a 
case,  this  information  must  be  dismissed."     It  does  not 
appear  that  the  fixed  payments  exhausted  the  whole 
rents,  the  surplus  was  therefore  intended  for  the  benefit 
of  the  Grocers'  Company  for  their  pains  and  trouble, 
and  to  whom  nothing  else  was  given  by  the  will  of  the 
testator.     The  Attorney  General  v.  The  Cprporation  of 
Bristol  {c)f  The  Attorney  General  v.  Brazen  Nose  Col- 
lege  {(f). 

Secondly. 
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{a J  S  Beav.  508. 

(6)  3  Myl.  4-  K.  534. 

(c)  a  Jac,  4-  W,  p.  519. 


(d)  8  BH.  377.     2  a.  i  Fin. 
S95. 
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Secondly.  It  is  clear  that  the  codicil  is  not  the 
origin  and  foundation  of  the  charity.  It  is  plain,  from 
the  codicil,  that  there  had  been  some  previoas  arrange- 
ment and  bargain  between  the  testator  and  the  Grooen' 
Company.  He  says  '^  And  whereas,  for  the  said  godly 
intent  and  purpose,  I  have  taken  order,  and  it  is  agreed 
between  me  and  the  Wardens  &c.  of  Grocers,  and  have 
set  out  unto  them  in  particular,  certain  lands,"  &c.  I^ 
at  this  distance  of  time  the  terms  cannot  be  proved,  they 
must  he  collected  from  the  continued  usage  since  the 
death  of  the  testator. 


The  entries  in  the  Defendants'  books  show,  that  from 
the  death  of  the  testator  the  Company  considered  they 
had  a  beneficial  interest  in  the  property.  Immediately 
after  the  testator's  death,  it  was  moved  *^  whether  ihey 
would  take  upon  themselves  the  said  lands,  to  the  intent 
aforesaid  or  not ; "  they  directed  them  to  be  viewed,  and 
an  inquiry  of  '^  what  years  were  granted  of  the  same 
lands,  and  when  the  same  shall  expire.'*  They  declare 
themselves  willing  to  receive  the  same,  "  and  perform 
the  will "  and  **  received  the  same,  with  thanksgiving 
for  his  genteel  remembrance;"  and  they  direct  all  the 
expences  relating  thereto,  and  to  the  litigation  with  the 
heir  to  be  paid  out  of  the  "  goods  of  the  house." 

Thirdly.  The  continued  usage  adopted  from  the 
very  commencement,  shows  distinctly  the  terms  on  which 
the  Company  undertook  the  management  of  the  charity. 
Long  usage  has  always  been  considered  as  affording 
evidence  of  the  terms  on  which  charity  estates  are  held. 
The  Attorney  General  v.  Catherine  Hall(a)y  The  Attorney 
General  v.  Caitis  College  (6),  The  Attorney  General  v. 
Brazen  Nose  College  {c).  Here  from  the  hour  the  De- 
fendants 

(a)  Jacob,  381.  (c)  2  CL  <J-  Fin.  295. 

(A)  2  Keen,  1 50. 
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^endants  took  possession,  the  pajinents  have  never  cor- 
responded with  the  rental ;  the  expences  and  deficiencies 
lave  been  supplied  from  their  private  funds,  and  the 
surplus  has,  from  that  day  to  the  present,  been  appro- 
priated by  the  Defendants  to  their  own  use,  notwith- 
itanding  the  adverse  claims  of  the  heir  and  the  litigation 
which  ensued. 
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Fourthly,  the  rights  have  been  determined  by  the 
decree  of  the  Commissioners;  and  this  Court  has  no 
authority  to  alter  or  reverse  it. 

Mr.  Uoyd  for  the  schoolmaster. 
Mr.  Turner  in  reply. 

The  Master  of  the  Rolls. 

-  The  sums  directed  to  be  applied  are,  beyond  all  doubt, 
certain  and  definite  sums ;  however,  in  support  of  the 
information,  it  is  contended,  that  the  testator,  by  his 
codicil,  intended  the  whole  revenue  of  the  property  to 
be  applied  to  the  charitable  purposes  mentioned  in  the 
codicil,  while,  on  behalf  of  the  Grocers'  Company  it  is 
argued,  that  there  is  no  such  general  intention  to  be 
collected  from  the  documents,  and  that  he  intended  these 
particular  sums  only  to  be  applied  to  the  charitable 
purposes. 

It  is  perfectly  clear  that  this  codicil  was  made  after 
previous  consideration  by  the  testator.  For  eflectuating 
hb  purpose,  he  was  desirous  of  obtaining  from  the 
Crown  a  particular  house,  in  which  he  wished  the  school 
to  be  established,  and  the  poor  bedesmen  to  dwell. 
It  further  appears,  that  he  must  have  had  some  previous 
communication  with  the  Company  respecting  this  matter, 
because  he  mentions   in  his  codicil  that  it  had  been 

agreed 
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agreed  to  the  effect  there  stated,  and  that  for  the  pur- 
pose of  his  intended  bounty,  he  had  set  out  certain  pro- 
perty for  the  payments  of  the  stipends,  &c« 

It  appears  from  the  evidence,  that  from  the  time 
the  Company  obtained  possession  of  the  property  down 
to  the  present  time,  they  have  never,  at  any  period  (no- 
less  it  were  at  the  period  immediately  following  the 
great  fire  of  London)  ^  applied  the  whole  of  the  income 
derived  from  this  property  for  the  purposes  of  that 
charity. 

I  quite  agree,  that  where  a  charitable  trust  has  been 
established,  a  departure  from  that  trust,  continued  for  a 
great  length  of  time,  is  not,  merely  from  the  length  of 
time,  to  be  considered  as  legally  justified,  but  length 
of  time  is  nevertheless  a  circumstance  which  is  always 
very  material  to  be  taken  into  consideration,  and  may 
have  difierent  weight  attached  to  it,  according  to  the 
circumstances  which  have  taken  place.  As  public  bodies 
of  this  nature  are  under  no  obligation  to  accept  trusts 
of  this  kind,  something  which  may  be  very  material  may 
take  place  at  the  time  of  the  acceptance  of  the  trusL  It 
was  so  considered  by  Lord  Eldon  on  more  than  one 
occasion,  {a)  On  the  other  hand,  the  circumstances 
may  shew,  that  although  the  strict  directions  of  the  trust 
have  never  been  properly  observed,  yet  that  there  never 
has  been  a  sufficient  cause  or  warrant  for  deviating  from 
it.  In  that  case,  length  of  time  cannot  be  used  as  any 
foundation  for  an  adverse  right. 

In  this  case,  however,  taking  simply  the  fact,  that 
there  never  has  been  an  application  of  the  rents  to  this 
charity,  conformable  to  the  allegation  made  in  this  in- 
formation,  that  the  whole  rent  belonged  to  the  charitv, 

we 

{a)  See  Jacob,  581.;  and  see  im/r,  p.  3fi<?. 
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we  must  look  narrowly  to  the  terms  of  the  codicil,  and 
also  to  the  circumstances  which  took  place  at  the  time 
when  the  Company  obtained  possession  of  the  trust. 

The  circumstances  which  then  took  place  are  in- 
volved in  a  great  degree  of  obscurity.  The  disputes 
which  took  place  immediately  after  the  death  of  the 
testator  shew,  that  the  proceedings  of  the  Company 
were  noticed  and  watched  by  persons  who  had  an 
interest  to  do  so,  by  Lady  Laxlariy  who  was  giving  up 
her  life  interest  for  the  purposes  of  the  charity,  by  the 
heir  at  law  of  the  testator,  who  claimed  adversely  to  the 
Company,  and  also  by  the  officers  of  the  Crown,  from 
whom  the  school-house  was  to  be  obtained.  Under 
these  circumstances  we  find  the  Company  apply  less  than 
the  full  amount  of  the  rents  for  the  purposes  of  this 
charity.  I  do  not  certainly  mean  to  say  that  this  would, 
of  itself,  be  sufficient  to  shew  the  title  of  the  Company, 
if  the  words  of  the  codicil  were  clearly  the  other  way. 

Let  us  consider  what  is  the  rule  of  the  Court  under 
these  circumstances,  and  how  does  that  rule  apply  ?  It  is 
one  fortunate  result  from  the  number  of  these  cases  which 
have  recently  come  before  the  Court,  that  there  is  now 
no  dispute  as  to  the  general  rule.  It  is  now  clearly 
admitted,  that  if  the  will  be  so  expressed  as  to  attach 
a  charitable  trust  to  the  whole  property,  then,  however 
deficient  may  be  the  appropriation  of  the  whole  amount 
of  the  rent,  still  the  whole  income  will  be  subject  to  the 
charity,  because  it  is  to  be  applied  according  to  a  trust 
which  extends  to  the  whole  of  the  property. 

It  comes  therefore  to  this,  does  this  codicil,  by  the 
words  of  it,  attach  a  trust  to  the  whole  property  ?  The 
cases  which  have  been  cited  have  been  something  to  this 
effect :  —  the  property  has  been  given  **  on  the  trusts 
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after  mentioned"  or  "  to  the  intent"  that  the  devisees 
do  so  and  so.  Some  general  words  have  occurred, 
either  in  the  b^inning  of  the  will,  before  the  charitable 
purposes  are  stated,  or,  as  in  a  case  which  was  referred 
to  (I  think  before  Lord  TTiurlow)^  where  certain  specific 
sums  are  directed  to  be  applied,  and  then  general  words 
follow,  shewing  it  was  the  intention  of  the  testator  to 
apply  the  whole  to  charitable  purposes.  In  soch  cases, 
whatever  may  be  the  amount  of  the  rents  or  revenues  of 
the  property,  and  however  they  may  exceed  the  parti- 
cular stated  applications  directed  by  the  will,  the  whole 
must  be  applied  to  charity. 


I  do  not  find  in  this  codicil  any  statement  that  the 
whole  of  this  property  is  to  be  applied  to  the  purposes 
of  the  charity.  What  I  find  is,  that  the  testator  m- 
tended  to  establish  a  school  and  to  have  an  establishmeat 
for  his  bedesmen.  He  intended  to  establish  a  school  for 
ever,  tq  be  called  Sir  William  Laxton^s  Free  Grammar 
School ;  his  "  mind,  will,  and  intent "  was  that  the  school- 
master should  have  for  his  stipend  1 8/.  a  year,  and  the 
usher  6/.  135.  4t/.  a  year;  his  "  mind,  will,  and  intent" 
was  that  the  seven  poor  men  should  have  each  of  them 
Sd.  weekly  towards  their  maintenance  and  relief,  and  also 
lodging  and  dwelling.  Those  were  the  things  which  he 
was  minded  to  do.  After  speaking  of  his  agreement  with 
the  Company,  he  says  that  he  had  set  out  certain  of  his 
lands.  Why  ?  "  As  well  for  the  payment  of  the  sti- 
pends aforesaid  appropriated  to  the  said  schoolmaster 
and  usher,  and  for  the  poor  men,  as  also  for  the  repairs 
and  maintenance  of  the  said  messuage  or  tenement." 
So  that  the  messuage  or  tenement  was  to  be  obtained 
from  the  Crown,  to  be  used  for  the  school  and  bedesmen ; 
and  then  he  has  set  out  these  lands,  as  well  for  the  pay- 
ment of  these  stipends,  as  for  the  reparation  of  the  mes- 
suage to  be  obtained  from  the  Crown.     He  then  makes 
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die  devise,  **  upon  the  condition  and  intent "  that  they 
should  apply  for  the  house,  and  then  they  were  to  pro- 
vide a  schoolmaster  and  usher,  and  make  payment  of  the 
particular  sums  to  them  and  to  the  seven  poor  men. 
I  confess  I  do  not  think,  amongst  the  various  cases  which 
have  been  before  the  Court  at  different  periods,  in  which 
it  has  been  argued,  from  the  words  of  the  bequest, 
that  there  was  a  charitable  purpose  applying  to  the 
whole  property,  there  has  been  any  case  which  has  been 
so  deficient  of  proper  words  for  that  purpose  as  the  pre- 
sent. The  purpose  he  had  in  view  was  a  school  and 
seven  almsmen :  to  effect  that  purpose  he  provided  fixed 
salaries,  and  provided  a  certain  sum  for  repairs;  and  then 
he  seems  to  have  done  with  the  matter,  with  the  ex- 
ception of  something  else  which  occurs  at  the  end  of  this 
codicil. 
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I  cannot  take  into  my  consideration,  that  if  it  had  been 
suggested  to  the  testator,  at  the  time  he  was  making  his 
codicil,  that  the  time  might  very  likely  come  when  the 
revenues  would  greatly  increase,  and  when  the  fixed 
salary  would  be  insufficient  for  the  maintenance  of  the 
schoolmaster,  he  would  have  made  provision  for  these 
cases.  I  have  no  right  to  do  so.  All  I  can  do  is  to 
look  at  the  words  of  his  will  for  the  purpose  of  seeing 
what  is  the  intention  there  declared,  and  if  I  find  the 
intention  there  declared  to  be  such  as  not  to  affect  the 
whole  of  the  property,  but  to  direct  the  application  of 
particular  sums  only  to  the  charity,  I  cannot  extend  iL 


It  is  said  (and  so  it  would  appear  from  the  time  when 
the  will  was  afterwards  proved)  that  the  testator  was 
dying,  and  that  he  had  very  little  time  fully  to  explain 
the  matter.  He  says,  **  I  will  that  for  lack  of  convenient 
time  further  to  explain,"  &c.  Now  he  had  fixed  the 
sums,  and  he  had  fixed  the  place.     If  he  had  desired 

Oo  2  all 
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all  these  matters  to  be  left  open,  every  thing  to  be  left 
open,  he  would  have  said,  *^  I  leave  this  property  for 
the  purpose ;  I  have  not  time  to  settle  what  ought  to 
be  done  with  particular  parts  of  it,  or  what  expenses 
ought  to  be  allowed.  I  must  leave  that  to  be  settled  by 
my  executrix  and  overseers."  Many  such  wills  have 
been  before  the  Court,  where  charitable  dispositions 
have  been  made  at  a  time  when  a  scheme  could  not  be 
settled,  and  it  has  been  left  to  the  Court  to  devise  a 
scheme  for  tlie  purpose,  which  it  has  often  been  under 
the  necessity  of  doing:  but  here  he  says  the  purpose 
is  a  school,  and  the  means  of  maintaining  the  school  is 
to  provide  that  building,  and  to  provide  these  specified 
salaries.  If  there  be  any  other  thing,  which  other  thing 
must  mean  the  regulations  of  the  school,  those  are  to  be 
settled  afterwards. 


Upon  the  best  consideration  I  can  give  to  this  case,  I 
am  of  opinion,  that  there  is  not  in  this  codicil,  a  general 
devotion  of  the  whole  property  to  the  charitable  purpose 
in  question ;  and  I  do  not  think  there  was  an  error  in 
the  non-application  of  the  whole  of  this  revenue,  from 
time  to  time,  to  the  purposes  of  the  charity. 


It  seems  that  after  the  foundation  of  the  charity  the 
Company  did,  from  time  to  time,  augment  the  salaries. 
In  that  they  did  what  appears  to  me  to  have  been  per- 
fectly right;  but  I  cannot  agree  with  the  argument 
which  has  been  suggested  to  me,  that  this  ought  to  be 
considered  as  evidence  that  they  thought  themselves 
under  an  obligation  to  do  it.  Though  there  was  no 
legal  obligation,  still  there  was  what  may  be  called  a 
moral  obligation  upon  them.  Having  received  property 
which  has  turned  out  of  a  much  greater  value  than  was 
expected  by  this  testator,  and  the  purpose  for  which  he 
gave  it  to  them  being,  that  they  should  maintain  this 

charity 


CASES  IN  CHANCERY. 


549 


charity  in  the  way  he  had  pointed  out,  it  certainly  may 
be  considered  as  a  moral  duty  on  their  part,  when  they 
found  the  revenues  greatly  increased,  and  the  fixed 
payments  had  become  manifestly  insufficient  to  keep  up 
the  charity  in  an  effectual  manner,  to  make  a  fit  and 
proper  augmentation.  It  was  quite  right  in  them  so  to 
do;  but  I  cannot  consider  the  fact  of  their  having  done 
so,  as  evidence  that  they  considered  themselves  to  be, 
and  still  less  as  evidence  that  they  were,  subject  to  a 
legal  obligation  to  do  it. 


1843. 

The 

Attornet* 

General 

V, 

The 
Grocers' 
Company. 


I  do  not  think  that  the  decree  of  the  Commissioners 
of  Charitable  Uses  amounts  to  a  declaration  of  right ;  it 
does  seem  to  me  to  assume  that  which  I  think  was 
right,  and  takes  for  granted  that  the  Grocers'  Company 
were  entitled  to  the  property,  subject  to  the  fixed  pay- 
ments. That  is  found  by  the  jurors  before  whom  the 
inquisition  was  taken,  and  the  decree  seems  to  me  to 
assume  it,  though  it  does  not,  after  investigation  and 
discussion,  declare  the  right 

It  is  material  to  observe,  that  before  the  Commis- 
sioners, the  Company  professed  themselves  to  be  willing 
to  pay  a  larger  sum  than  that  which  by  the  codicil  they 
were  bound  to  pay,  and  time  was  thereupon  given  to 
them  to  pay  the  arrears.  I  think  I  ought  to  consider 
the  Company  bound  to  pay  those  increased  sums,  because 
it  was  by  the  submission  to  pay  those  sums  that  they 
got  an  extension  of  time. 


This  information  asks,  that  whatever  sum  may  be 
found  to  belong  to  this  school,  some  directions  should 
be  given  for  a  scheme  by  which  a  larger  instruction  may 
be  given  to  those  boys  who  are  entitled  to  the  benefit  of 
this  school ;  and  it  is  said  that  the  Grammar  School 
Act  makes  it  proper  so  to  do. 

Oo  S  The 
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1843. 


The 
Attorney- 
General 
r. 

The 
Grocers' 
Company. 


The  argument,  which  certainly  was  condocted  with 
very  great  ingenuity,  has  taken  this  shape.  It  is  said 
the  charity  may  not  be  entitled  to  the  whole  of  this 
fund;  yet  it  turns  out  that  the  present  fixed  pay- 
ments are  not  sufficient  to  maintain  a  proper  school, 
or  to  pay  the  salaries  of  the  schoolmaster  and  usher 
of  a  grammar  school:  then,  as  it  was,  clearly,  the 
primary  intention  of  the  testator  that  a  grammar  school 
should  be  maintained,  that  purpose  ought  not  to-fiul, 
by  the  accident  of  these  fixed  salaries  turning  oat, 
in  the  course  of  time,  to  be  insufficient  for  the  pur- 
pose.  That  the  Court  may  therefore  consider,  in  the 
first  instance,  what  would  be  a  proper  sum  to  pay  for 
the  maintenance  of  such  a  grammar  school  as  would 
efiectually  answer  the  intention  which  the  testator  bad 
in  view,  and  that  may  be  a  sum  very  considerably 
larger  than  that  which  he  allowed,  and  that  sum  being 
ascertained,  then,  by  the  authority  of  the  Grammar 
School  Act,  it  may  be  applied  in  the  maintenance  of  a 
school  affording  the  general  instruction  pointed  out  by 
that  act. 


This  might  be  very  well,  provided  you  were  not 
encroaching  upon  a  revenue,  which,  according  to  the 
construction  which,  it  appears  to  me,  ought  to  be 
put  on  this  codicil,  belongs,  as  private  property,  to 
this  Company.  If  the  testator  has  fixed  on  certain 
salaries  which  fail  to  provide  for  the  fulfilment  of  hb 
intention,  no  doubt  it  is  very  much  to  be  regretted :  but 
you  cannot,  at  the  expense  of  the  Company,  to  whom  the 
testator  has  given  a  beneficial  interest,  take  that  interest 
from  them,  upon  the  notion  that  the  testator,  if  he  had 
thought  better  of  the  matter,  would  have  assigned  a 
larger  sura  to  the  charity,  or  upon  the  notion  that  the 
legislature  has  interfered  as  against  the  interest  of  that 
party  to  provide  a  school  where  there  may  be  a  larger 
instruction. 

I  apprehend 
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I    apprehend   that   the  Grammar   School   Act   can 
have    no    application    to '  any   case    whatever,    except 
where  there  are  certain  revenues  appropriated  to  the 
instruction   there  pointed  out.     If  there  be  a  certain 
amount  of  revenue  devoted  to  a  school,  and  that  school 
has,  by  the  testator,  been  called  a  grammar  school,  and 
you  cannot  apply  that  fund  beneficially  for  the  instruc* 
tion  of  boys  in  grammar,  in  consequence  of  the  situation 
in  which  the  school  is  placed,  the  change  of  circum- 
stances, and  so  on,   the  Court  may  then  apply  that 
amount  to  a  more  general  subject  of  education ;  but  it 
cannot  obtain  a  further  fund  for  the  purposes  of  general 
education,  by  encroaching  on  the  private  right  of  another 
party. 
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1843. 


The 
Attorney- 
General 

The 
Grocers' 
Company. 


I  do  not  therefore  at  present  quite  see  my  way 
towards  making  any  order  on  that  subject:  I  do  not 
think  I  can  make  any  order. 

The  information  must  be  dismissed 'with  costs. 
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TYLEE  V.  WEBR 

nr^HE  facts  of  this  case  are  fully  stated  in  the  judgment; 
it  is  therefore  unnecessary  further  to  repeat  them. 

Mr.  Kinderdey^  and  Mr.  Schomberg^  for  the  Plaintifi. 

Mr.  Bagshawej  for  Mr.  JVM, 

Mr.  Pemberton  Leigh^   and  Mr.  Eldtrtan,  for  Mr. 
Hinion. 

Mr.  Hallett,  for  Wilson. 
Mr.  KindersUyy  in  reply. 


Jtme  27y  28. 

JtUy  8. 

i4.  mortgaged 
copyholds  to 

B,  by  a  do- 
posit  of  a  copy 
of  hu  admis- 
sion.   A.  died, 
and  his  heir 
mortgaged 
them  to  C.  by 
deposit  of  a 
copy  of  his 
own  admis^ 
sion.  C.  after- 
wards sold  and 
conveyed  the 
estate  to  jD. 
D.  had  notice 
o(B,*s  secu- 
rity.   Held, 
that  it  was 
unnecessary  to 
determine 

whether  C  fhe  followinff  cases  were  cited  :  Dryden  v.  Frost  (a\ 

took  with  ,  ^  ^  ^ 

notice  of  j&.'s    Kennedy  v.  Green  (b)^   Terrors  v.  Cherry  (c\   Copping. 

"«^™^J^"F^»  Femyhougk, 

as  by  the  de-  -^     ^^ 

posit  he  could  (a)  3  MyL  4-  Cr.  670.  (c)  2  Vernon^  383, 

take  only  such  (^^  5  j^f  i  ^  j^  ^gg^ 

interest  as  the 

heir  could  give,  namely,  his  interest  subject  to  the  equitable  charge  of  the  ancestor; 

and,  secondly,  that  the  conveyance  to  X>.  was  void  as  against  B, 

In  18^9  A.  was  admitted  to  a  copyhold,  and  in   1852  he  de|>osited  the  copy  of 

his  admission  vrith  ^.  as  a  security.     In  1837  /l.'s  heir,  after  admission,  attempted 

to  sell  tiie  property  ^%ithout  effect.     C  acted  therein  as  his  attorney,  and  D,  as  the 

clerk  of  C.     On  the  20th  of  Ju/t/  1857,  A*s  heir  mortgaged  the  property  to  C  br 

deposit  of  his  own  admission.    In  this  tran!»action  D.  acted  as  the  agent  and  clerk  m 

C,  and  as  the  agent  of  the  heir.     It  appeared  that  in  Xorrm^er  1855  D.  had  notice 
of  j&.*s  incumbrance,  and  that  on  the  19th  ofJri/y  1837  V.  knew  that  the  produce 
of  the  sale  was  to  be  upplieil  in  discharge  of  ^.'s  demand.     Held,  that  the  know- 
ledge which  D.  possessed  in  Xovcmber  1835  could  not  be  imputed  to  C.  in  18J7. 
Secondly,  that  Z>.*s  kno^ftletfge  in  Ju/y  1837  that  the  proceeds  of  the  sale  were  to  be 
applied  m  discharge  of  ^.'s  demand,  did  not  clearly  shew,  that  even  he,  at  that  tioie, 
recollected  or  knew  that  which  he  had  known  in  Sovembcr  1835 ;  and,  thirdly, imAi^i 
that  C,  who  knew  that  the  party  from  whom  he  took  it  had  been  admitted  oolr  tf 
heir  and  that  the  ancestor  had  been  admitted  under  copy  of  Court  Roll,  dated  la 
1829,  must  be  deemed  that  the  ancestor,  having  the  copy  of  Court  Roll,  mighi  have 
created  an  equitable  mortgage  by  deposit,  and  consequently  that  C.  ought  to  hare 
required  its  production  before  he  advanced  his  money. 
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Fermfhough  (a),  Hall  y.  Smith  (b\  Daniels  v.  £)avf- 
son  (r),  ilUfn  v.  Anthony  {d),  Jackson  v.  Bovoe  (^),  ^AtV- 
dr^ieuf  V.  Jordan  {g)f  Brace  v.  Duchess  of  Marlborough  (h) 
Beckett  v.  CordUy  (t),  Jon^s  v.  Jim^s  (*),  Morret  v» 
Posil'^  (/),  Bamett  v.  Weston  (m),  Pr^^  v.  Moore  («), 
Hiem  v.  3f]r7/  (o),  //cm?  v.  Weldon  (p),  3f(fux  v.  5^a- 
gf^  (?)»  -Er  jwir^^  Pollard  (r),  5mfM  v.  Chichester  {s\ 
Le  Neve  v.  Zitf  JVi?w  (^),  Hargreaves  v.  BothjoelL  (m) 


7^  Master  of /A^  Rolls. 

This  is  a  bill  filed  by  equitable  mortgagees  for  a 
foreclosure  of  the  mortgaged  estate,  against  another 
equitable  mortgagee,  a  purchaser  who  obtained  the 
legal  estate,  and  a  legal  mortgagee  under  the  purchaser. 

In  the  month  of  December  1829  Robert  Webby  being 
about  to  purchase  a  copyhold  estate,  borrowed  the  sum 
of  150/.,  and  as  a  security  for  the  repayment,  gave  to  the 
Plaintifis  a  promissory  note,  and  signed  an  agreement 
for  the 'deposit,  of  what  were  called  the  deeds  of  the 
premises,  as  soon  as  the  same  should  be  made  out  and 
in  his  lawful  possession. 

Robert  Webb,  having  been  admitted  tenant  of  the 
premises,  received  a  copy  of  the   Court  Rolls  of  the 

manor 


Jufy  8. 


(a)  S  Bro.  C.  C,  291. 
lb)  14  Fes,  426. 

(c)  16  Vet,  249. 

(d)  1  Mer.  282, 

(e)  S  Sim,  4-  Si.  472. 

(g)  1  r,  4r  Cot.(Exch.) 303. 
(A)  2  P.  Wmt,  491. 
(i)  I  Bro,  C.  C.  355. 
(k)  8  Sim.  633. 
(/)  2  Aik.  52. 
(m)  12  Vet.  150. 


(«)  8  Price,  475. 

(o)   13  fVg.  114. 

(f»)  2  Vet.  sen.  516. 

(9)  1  Mont.  Deac.  4*  De  Gex, 
396. 

(r)  Mont  4-  Chiiiy,  259. 

(#)  2  Vr.  4-  War.  393.  3  Sug- 
den  VendJSf  Pur.  loth  ed.  p. 453. 

(/)  3  Atk.  646. 

(tt)  \Keen,  154. 
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manor  of  which  the  premises  were  held.  The  copy  was 
dated  the  18th  of  December  1829,  and  on  the  12th  of 
July  18S2  he  placed  it  in  the  hands  of  the  Plamtiffi^ 
with  a  declaration  in  writing  signed  by  him,  and  which 
was  in  these  words  :  — 


€i 


Bristol,  July  12tb,  1832. 
**  I  do  hereby  declare,  that  the  deeds  annexed  hereto^ 
left  in  the  possession  of  Messrs.  J.  and  T.  Tylee,  are  as 
a  security  for  an  amount  of  150/.,  which  I  am  indebted 
to  said  firm  for  cash  advanced,  and  for  which,  interest  at 
5  per  cent  per  annum  I  agree  to  pay;  and  they  are  duly 
authorised  to  hold  the  same  until  the  said  amount  of 
150/.  and  interest  shall  be  fully  paid. 

'^Bobert  Webb.'' 


Under   these   circumstances,   the    Plaintiff   became 
equitable  mortgagees  of  the  copyhold  estate  in  question. 


Bx)bert  Webb  died  intestate  on  the  13th  of  Odcher 
1832,  leaving  the  Defendant  Thomas  Webb  his  cus- 
tomary heir,  and,  as  such,  entitled  to  the  estate,  subject 
to  the  Plaintiffs'  equitable  mortgage;  and  on  the  7th  of 
November  1833,  Thomas  Webb,  as  the  heir  of  Robert, 
procured  himself  to  be  admitted  tenant  of  the  estate, 
and  a  new  copy  of  Court  Roll  was  granted  to  him. 
He  paid  the  interest  of  150/.'  to  the  Plaintiffs  up  to 
October  1834;  and  if  it  be  true,  as  has  been  said,  that 
he  thought  he  was  paying  interest  on  150/.  secured  by 
a  promissory  note,  and  was  not,  at  first,  aware  of  the 
equitable  mortgage,  the  fact  becomes  immaterial,  because 
it  is  proved  that  on  the  10th  o(  Ajnil  1837  he  had  dis- 
tinct notice  of  the  mortgage.  He  had  the  legal  estate, 
the  copy  of  the  roll  shewing  his  own  admittance,  and 
notice  that  the  copv  of  the  roll  shewing  the  admittance 

of 
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*^ose   heir  he  claimed^  was  in   the        1843 
s  equitable  mortgagees. 

attempt  to  sell  the  estate  by 

o(  Jtdy  1837.      The  Defendant 

^    *•  c  solicitor  employed  to  eflFect  the 

^    ^  ..  Battiscombe  took  an  active  part  in  the 

ale  was   not   effected,   and   consequently 

ebb  was  desirous  to  raise  an  additional  sum 

of  loan,  and   Mr.  Hinton  was  induced  to  lend 

.4  50/.  on  a  deposit  of  a  copy  of  Court  Roll  of  his 

own  admittance. 

A  question  is  raised,  whether,  at  the  time  of  this 
advance,  Mr.  Hinton  had,  or  ought  to  be  deemed  to 
have  had,  notice  of  the  Plaintiffs'  equitable  mortgage. 

It  appears,  by  a  letter  which  was  written  by  Battis- 
combe to  Kelly  (an  agent  of  the  Plaintiffs)  on  the  30th 
of  November  1835,  that  Battiscombe  then  knew,  from  the 
information  of  fVebb,  that  the  Plaintiffs  had  a  security 
on  the  premises;  and  further,  by  a  letter  which  was 
wnitenhy  Battiscombe  to  Webb  on  the  19th  of  Jult/  1837, 
that  Battiscombe  then  knew  that  the  proceeds  of  the 
then  intended  sale  were  to  be  applied  in  discharge  of  the 
Plaintiflb*  demand,  and  on  the  occasion  of  Hinton^s 
\oukj  Battiscombe  acted  not  only  as  his  agent  and  clerk, 
but  also  as  the  agent  of  Webb,  of  whom  he  seems  to  have 
been  a  particular  friend;  and  for  the  security  of  Hinton^ 
Battiscombe  sent  to  Webb  for  his  signature,  a  memoran* 
dnan  of  agreement,  dated  the  20th  of  July  1837,  and 
which  Webb  afterwards  signed,  whereby  it  was  stated, 
that  Webb  had  deposited  with  Hinton,  a  copy  of  Court 
Roll,  dated  the  7th  of  November  1833,  stating  that, 
at  a  Court  held  on  that  day,  he,  as  the  only  son  and 
heir  of  Robert  Webb,  who  held,  by  virtue  of  a  copy  of 

Court 
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Court  Roll,  dated  the  18th  of  December  1629,  the  estate 
in  question,  to  which  Thomas  Webb  claimed  to  be  entitled 
as  only  son  and  heir  of  Robert^  and  that  he  was  ad- 
mitted tenant  of  the  estate,  and  had  deposited  the  cop; 
of  Court  Roll  as  security  for  the  50/.  advanced  by  Hinton, 
and  interest. 


It  does  not  appear  to  me  that  the  knowledge  which 
Battiscombe  possessed  in  Naoember  1835  can  be  imputed 
to  Hinton  in  1837»  or  that  Battiscomb^s  knowledge,  in 
Jvly  18S7y  that  the  proceeds  of  the  sale  were  intended 
to  be  applied  in  discharge  of  the  Plaintiffs'  demand, 
clearly  shews,  that  even  he,  at  that  time,  recollected  or 
knew  that  which  he  had  known  in  November  18S5;  and 
though  I  incline  to  think  that  HitUon^  who  knew  that 
Thomas  Webb  had  been  admitted  only  in  his  character 
of  heir  of  Robert  Webb^  and  that  Robert  Webb  had  been 
admitted  under  copy  of  Court  Roll,  dated  the  18th  of 
December  1829,  must  be  deemed  to  have  known  that 
Robert  Webb,  having  that  copy  of  Court  Roll,  might  have 
deposited  it  so  as  to  create  an  equitable  charge  upon  the 
estate,  and,  consequently,  ought  to  have  required  its 
production  before  he  advanced  his  money,  yet  it  does 
not  appear  to  me  to  be  necessary  to  determine  whether 
Hiiiton  had,  or  ought  to  be  deemed  to  have  had,  at  that 
time,  notice  of  the  Plaintiffs'  right,  for  I  think  that  under 
the  circumstances,  and  by  mere  deposit  of  the  son's  copy 
of  Court  Roll,  he  could  take  only  that  which  Webb  the 
son  could  give,  which  was  the  interest  he  was  entitled  to 
as  his  father's  heir,  subject  to  the  charge  which  his  father 
had  made :  and  however  this  may  be,  it  is  proved  that  in 
the  early  part  of  February  1838,  Mr.  HitUoti  had  direct 
and  distinct  notice  of  the  Plaintiffs'  claim ;  and  upon  the 
evidence  which  is  given,  I  am  of  opinion  that  the  other 
Defendants,  Wilson  and  Lloyd,  must,  throughout  the 
transactions  in  which  they  are  concerned,  be  deemed  to 

have 
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have  had  all  the  notice  of  the  Plaintiffs'  claim  which         1843. 
Hinton  had. 

The  estate  having  been  sold  to  Wilson^  whose  mort- 
gagee Uoyd  is,  and  the  purchase-money  being  now  in 
the  hands  of  Hinton^  the  Plaintiffs  have,  at  the  bar, 
claimed  to  have  the  purchase-money  applied,  as  far  as 
it  will  extend,  in  satisfaction  of  their  claims,  and  a  right 
to  proceed  to  foreclose  the  estate,  if  the  residue  of  what 
may  be  due  to  them  shall  not  be  paid  by  the  Defendants 
personally.  No  such  claim  is  made  by  the  bill,  nor 
could  it  have  been  sustained.  The  Plaintiffs  cannot 
have  security  upon  both  the  estate  itself,  and  the  pur- 
chase-money which  represents  its  value. 

On  the  other  hand,  it  has  been  objected,  that  the 
Plaintiffs  have  unnecessarily  made  some  of  the  Defend- 
ants parties  to  the  cause;  but  considering  this  as  a 
bill  of  foreclosure,  I  think  that  every  one  of  the  Defend- 
ants was  a  necessary  party,  because  each  of  them  had  a 
right  to  redeem. 

On  the  whole,  I  am  of  opinion,  that  the  Plaintiffs  are 
entitled  to  have  the  ordinary  decree  for  foreclosure  of  the 
equitable  mortgage  to  which  they  are  entitled. 

I  shall  make  the  decree,  unless  the  parties  agree  to 
confirm  the  sale,  and  to  go  against  the  purchase  money. 


NoTX,  —  kfk  appeal  to  the  Lord  Chancellor  is  pending. 
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March  25.  30. 

A  Plaintiff 
may  cnll  for 
iDformation  of 
a  very  minute 
character, 
whicli  the 
Defendant  in 
bound  in  duty 
to  afford,  yet 
he  may  do  it 
in  such  a  way 
as  to  amount 
to  what  is  . 
called  imper- 
tinence, or 
prolixity 
amounting  to 
impertinence. 

Where  a 
pacty  is  re- 
auired  to  set 
forth  informa- 
tion, and  he 
refers  to  a 
book  contain- 
ing all  that 
information, 
it  will  be  im- 
pertinent for 
nim  afterwards 
to  repeat  the 
information 
contained  in 
that  book. 


MARSHALL  v.  MELLERSH. 


nPHIS  case  came  before  the  Court  upon  excepttoas 
"■"    for  impertinence. 


Henry  Marshall  and  Thomas  MeUersh  '  carried  oo 
business  as  solicitors  in  partnership,  under  articles  dated 
in  1817»  and  which  expired  in  1828.  This  bill  was  filed 
for  taking  an  account  of  the  partnership  transactions* 
It  alleged  that  many  matters  of  business  had  been 
omitted  in  the  books  of  account,  and  that  the  matten 
entered  therein  had  not  been  fairly  made  out  The 
bill  called  upon  the  Defendant,  in  the  most  extennve 
terms,  to  set  out  a  full,  true,  and  particular  account  of 
the  several  accounts,  receipts,  matters,  and*  things  re- 
lating to  the  partnership. 

The  bill  was  not  of  any  excessive  length,  but  the 
second  answer,  which  was  put  in  after  exceptions  had 
been  taken  to  the  first,  contained  schedules  comprising 
the  several  items  of  account,  &€.,  of  a  very  minute  cha- 
racter, in  consequence  of  which  the  answer  exceeded 
1400  folios  in  length. 

Exceptions  having  been  taken  thereto,  they  were 
allowed  by  the  Master,  and  the  case  now  came  before 
the  Court  upon  exceptions  to  the  Master's  report.  The 
circumstances,  so  far  as  they  are  necessary  to  explain 
the  principle  of  the  decision,  are  sufficiently  detailed  in 
the  judgment  of  the  Court. 

The  case  was  argued  by 
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and  by 

Mr.  Pemberton  Leigh  and  Mr.  Dixon,  for'  the  Plaintiff, 
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The  following  cases  were  cited  :  —  Tench  v.  Cheese  (a), 
Byde  y.  Masterman  {b\  Alsager  v.  Johnson  (c\  Norway  v. 
Batoe  {d),  Beaumont  v.  Beaumont,  {e) 

The  Master  of  the  Rolls. 

I  cannot  look  at  this  case  without  feeling  the  greatest 
regret  that  this  species  of  litigation  should  be  carried 
on  between  these  parties,  in  a  case,  in  which,  after  all, 
the  question  is  merely  one  of  partnership  account. 

The  Plaintiff  is  in  possession,  and,  it  would  appear, 
has  beeji  in  possession,  if  not  of  the  whole,  at  least  of  a 
very  great  part  of  the  information  in  respect  of  which 
he  has,  by  this  bill,  sought  very  minute  and  detailed  dis- 
covery. It  seems  that  he  is  in  possession  of  partnership 
books,  which  contain  the  entries  relating  to  all  those 
matters.  Alleging,  however,  on  his  part,  that  those  books 
do  not  contain  all  the  entries  relating  to  these  matters, 
and  alleging  also,  in  substance,  that  some  of  the  entries 
relating  to  those  matters  are  not  fairly  made  in  the  books, 
he  calls  upon  the  Defendant  to  set  forth,  minutely  and 
particularly,  the  detailed  accounts  of  the  several  things 
as  to  which  he  seeks  discovery.  He  does  not  call  upon 
the  Defendant  to  set  forth  in  what  respect  the  accounts 
stated  in  the  books  are  erroneous,  but  to  set  forth  par- 
ticularly all  and  every  the  paiticular  items.  Why  he 
thought  fit  to  adopt  that  course  of  proceeding,  it  is 

certainly 


(a)  1  Beawm^  571. 

(b)  1  Cr.  «$•  Ph.  p.  268. 

(c)  4  Vet.  S17. 


(rf)  \  Mer.347, 
(e)  5  Mad,  51. 
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certainly  very  difficult  to  conjecture.  He  possibly  had 
some  reason  for  it,  and  some  reason  for  presenting  tus 
interrogatory  in  that  very  unlimited  forin. 

The  question  for  me  to  consider,  upon  these  sevenl 
exceptions,  is,  in  the  first  place,  whether  the  Plaintiff 
has  called  for  the  minute  information  which  is  given  by 
these  schedules,  and  if  he  has,  then  whether  the  De- 
fendant has  afforded  it  in  a  proper  manner ;  because  it 
may  happen  that  a  Plaintiff  may  call  for  information 
of  a  very  minute  character,  which  the  Defendant  is 
bound,  in  duty,  to  afford,  yet  he  may  do  it  in  such  a 
way  as  to  amount  to  what  is  here  called  impertinence, 
or  prolixity  amounting  to  impertinence. 

The  first  exception  before  me  relates  to  small  ex- 
penses incurred  by  the  Defendant,  and  to  receipts  and 
payments  made  by  him  out  of  the  partnership  monies 
in  respect  of  those  expenses.  The  Master  has  sanctioned 
several  parts  of  the  information  afforded  by  the  De- 
fendant in  that  respect,  but  he  has  not  sanctioned  that 
part  which  is  now  excepted  to.  Now  if  that  part  had 
been  no  more  than  a  mere  copy  of  so  many  folios  of  a 
particular  book,  where  all  the  information  was  collected, 
it  would  have  been  subject  to  a  consideration  which  the 
other  exceptions  may  be  subjected  to ;  but,  as  I  under- 
stand the  case,  the  Defendant,  in  obtaining  the  infor- 
mation afforded  by  this  schedule,  has  had  to  investigate 
several  of  the  partnership  books,  for  the  purpose  of 
collecting  thereout  the  several  items  relating  to  this  par- 
ticular subject  of  inquiry.  He  has  certainly  done  that 
with  great  minuteness.  He  has  set  forth  a  great  number 
of  very  small  sums  :  it  might  be,  and  I  think  it  is  called 
for  by  the  words  of  the  bill ;  it  might  be,  and  I  think 
it  is,  from  the  nature  of  them,  necessary  for  the  case  of 
the  Defendant,  that  those  particulars  should  be  set  forth ; 

and 
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and  after  all  the  argument  which  has  occurred  upon  this 
subject,  I  cannot  find  that  that  part  of  the  first  schedule 
here  referred  to^  is  liable  to  the  charge  of  impertinence, 
if  it  be  not  liable  in  respect  of  the  constant  repetition  of 
the  words  **  cash  expenses/' 

I  cannot  help  thinking  that  this  might,  by  possibility, 
have  been  avoided.  I  think  that,  if  some  more  pains 
and  trouble  had  been  bestowed  upon  the  form  of  the 
schedule,  it  might  have  afforded  to  the  Plaintiff  all  the 
information  which  he  asked,  and  it  might  have  afforded 
to  the  Defendant  all  the  defence  and  protection  which 
he  was  entitled  to,  if  it  had  been  shortened  by  some  few 
words  in  the  schedule ;  but  I  am  by  no  means  of  opinion 
that  I  can  or  ought  to  consider  the  addition  of  these 
words,  from  time  to  time,  in  every  line,  was  intended  for 
oppression.  I  think  that  the  words  are  unnecessary, 
bat  I  do  not  think  them  irrelevant.  They  belong  to 
the  subject,  and  therefore  I  cannot  allow  that  exception. 


184S. 


Marshall 

r. 
Hkllbrsh, 


With  regard  to  the  second  exception,  which  relates 
to  the  bankers'  books,  it  appears  that  the  Defendant 
is  called  upon  to  set  forth,  not  merely  the  balances 
which  are  required  in  one  of  these  interrogatories, 
hot  also  what  sums  of  money  were,  from  time  to  time, 
paid  into  the  bank,  and  by  whom  paid  in,  from  time 
to  time.  The  Defendant  has,  in  one  instance  in  his 
answer,  referred  to  the  bankers'  pass-book,  as  con- 
taining the  information  which  is  required  by  that  part 
of  the  bill,  and  has,  for  that  purpose  and  by  reference 
to  it,  made  it  a  part  of  his  answer.  I  think  that  if,  after 
doing  that,  he  bad  not  been  called  upon,  in  another 
part  of  the  bill,  to  give  more  information  than  is  con- 
tained in  the  pass-book,  he  ought  again  to  have  referred 
to  it,  without  setting  forth  the  minute  details.  But 
if,  as  I  understand  it,  he  was,  in  the  subsequent  part 
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of  the  billy  called  upon  to  set  forth  some  infermalioD 
relating  to  those  payments  which  was  not  in  the  pi» 
book,  theni  in  addition  to  the  reference  to  the  pi» 
book,  he  was  required  to  set  forth  something  moic 
to  meet  that  subsequent  requisition.  Now  with  regard 
to  that,  it  seems,  that  the  pass-book  contains  no  inform- 
ation as  to  the  persons  by  whom  the  money  was  paid  in 
for  the  first  ten  years  of  the  account^  and  that  the 
answer  contains  no  more  information  than  that  which  is 
in  the  pass-book,  which  in  the  previous  part  of  the 
answer  had  been  made  a  part  of  the  answer.  But  in 
the  subsequent  part  of  the  schedule,  during  the  remain- 
ing ten  or  eleven  years  more,  during  which  this  part* 
nership  lasted,  there  are  several  items  in  the  account,  of 
sums  paid  in  and  out  of  the  bank,  with  the  names  of  the 
persons  by  whom  they  were  paid  in,  that  is,  with  informi- 
tion  in  addition  to  that  which  is  contained  in  the  psa- 
book,  and  which  information  therefore  could  not  be 
aflTorded  to  the  Plaintifi^  who  had  required  it,  by  a  re- 
ference to  the  pass-book,  and  by  making  it  a  portion  of 
the  answer.  It  does  appear  to  me,  therefore,  that  this 
schedule  is  in  part  relevant,  and  necessary,  and,  there- 
fore, not  impertinent;  but  as  to  the  other  parts,  that  it  is 
wholly  unnecessary,  in  consequence  of  that  book  having 
been  made  a  part  of  the  answer.  I  must  refer  that  part 
back  to  the  Master  to  consider  and  review  bis  report 


Upon  the  other  exceptions,  which  relate  to  the  bills 
of  costs,  the  matter  certainly  does  rest  in  a  most  strange 
position.  These  gentlemen  were  carrying  on  business 
as  solicitors,  and  the  charge  is,  that  the  business  of 
the  firm  done  by  one  partner  has  not  been  properly 
charged  for^  and,  consequently,  that  the  partnership 
has  not  had  the  benefit  which  it  ought  to  have  received, 
by  a  due  remuneration  given  for  the  services  done  and 
performed  by  one  of  the  parties.    The  bill  books  being 
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all  in  the  hands  of  the  Plaintifi^  he  had  every  means  1848. 
of  knowing  what  charges  were  there  madey  .and  whe- 
ther they  were  right  or  not.  He  had  not,  perhaps,  "^"^" 
the  means  of  knowing,  without  inquiry  of  the  Defend-  MaLLiasa. 
ant,  whether  all  the  business  which  had  been  done  by 
the  Defisndant  had  been  brought  into  the  account.  That 
was  a  matter  which  might  have  been  very  properly  in- 
quired after,  but  that  is  not  the  discovery  sought  for 
by  this  interrogatory ;  for  the  bill,  instead  of  charging 
and  inquiring  for  that  which  was  not  contained  in  the 
bill  books,  and  not  contained  in  the  partnership  books^ 
calls  upon  the  Defendant  to  set  forth  a  number  of  most 
minute  particulars.  It  charges  ^*  that  the  Defendant  ought 
to  set  forth  a  full,  true,  and  particular  account  of  all  and 
every  the  purchases  and  sales  of  property,  by  or  on  b^ 
half  of  Thomas  MeUenh^  which  have  been  conducted 
and  transacted  by  the  partnership  or  at  the  partnership 
offices,  or  at  the  partnership  expense;  and  all  deeds, 
indentures,  bonds,  contracts,  agreements,  and  other 
documents,  prepared  and  engrossed  by  the  partnership, 
or  in  the  partnership  offices,  or  at  the  partnership  ex- 
pense, for  or  on  account  of  Thomas  MeUersh,  and  on 
his  private  or  separate  account;  and  also  of  all  actions, 
suits,  indictments,  and  other  proceedbgs  at  law  and  in 
equity,  which  have  been  had,  commenced,  prosecuted, 
defended,  or  conducted  by  the  partnership,  or  at  the 
partnership  offices,  or  at  the  partnership  expense;  and 
the  full,  true,  and  utmost  amount  and  value  of  all  such 
business,  matters,  and  things  so  done  and  performed, 
acoordinsr  to  the  usual  rates  of  charire  to  the  clients 
generally  of  the  partnership ;  and  of  all  entries  made  in 
fill,  or  any,  or  either  of  the  books  of  the  partnership,  or  • 

of  James  Limbert  or  of  Thomas  MeUersh^  of  or  relating 
to  such  last-mentioned  business,  and  in  what  instances, 
and  for  what  reasons,  any  such  entries  were  omitted  to 
be  made ; ''  it  seems  to  be  an  account  of  all  entries 
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VANDALEUR  v.  BLAGRAVE.       Jum  29,  sa 

July  1. 

Nov.  6, 

R.  PEMBERTON  LEIGH,  Mr.  Kinderdey,  and  Double 
Mr.  Bomilbf,  for  the  Plaintiff.  ""oS^tor  of 

on  annuity 

The  Solicitor-General,  Mr.  Tinney^  and  Mr.  Tripp^  ^th  a  sum  of 

for  the  principal  Defendant.  money  for  the 

purpose  oiTtm 

deeming  it. 

Mr.  Pmmter  for  a  trustee.  ^-^  .^'^^ J"* 

*^  paymg  the 

money,  ob- 
Pamther  v.  GaUskeU{a\  Barker  v.  Greenxoood  (b),  S?i!^a 
Sitaxni  v.  Aberdein  (c),  Preston  on  Abstracts,  (rf)    &W-  deed  of  re- 
no^  V.  Green (e)f  Johnson  v.  Balcer{g)j  were  cited.  .annuity.    1% 

¥rho  acted  in 
^,.,..^^..^^..^,^..^^^^^  some  respects 

as  agent  of 
both  pardes,  * 

The  HjafftE^VL  of  the  VioiJA.  afterwards 

*^  died  insolvent* 

This  bill  prays,  that  an  indenture  of  release  and  re-  Sc  MrtioStf 
assignment,  dated  the  16th  of  Nooeniber  1830,  may  be  circumstances, 

declared  to  be  fraudulent  and  void,  and  may  be  deli-  ^^j^  ^e  borne 

vered  by  the  grantor. 
TheDe- 
(a)  13  Eatt^  43S.  {d)  Vol.  I.  page  999.  fendant, 

lb)  a  r.^CoL  414.  (e)  3  Myk  4*  K.  699,  through  the 

(c)  4  Mee.  4-  W.  p.  218.  fe)  4  J5.  4-  Aid.  440.  agenqr  of 

one  lateSf 

granted  to  the  Plaintiff  an  annuity,  redeemable  on  six  months*  notice.  In  Mav 
1830,  notice  was  given  to  repurchase  in  November^  and  in  August  ISSO,  the  Defend- 
ant entrusted  TaUs  with  the  money  for  the  repurchase.  In  October,  Yates  prevailed 
on  the  Plaintiff  to  execute  the  deed  of  reassignment,  dated  in  November  and  indorsed 
on  the  annuity  deed,  without  receiving  the  repurchase  money,  but  the  Plaintiff  did 
not  sign  any  receipt  for  the  money.  Yates  afterwards  produced  the  deed  to  the  son 
of  the  Defendant,  to  satisfy  him  of  the  payment,  and  it  was  handed  back  to  Yates  to 
be  kept  by  him  with  the  Defendant's  other  documents.  Yates  acted  in  the  trans* 
action  as  agent  of  both  parties.  He  retained  the  money,  and  to  deceive  both,  con- 
tinued the  payment  of  the  annuity,  but  afterwards  died  insolvent  The  Defendant 
subsequently  obtained  possession  of  the  deed.  Held,  under  the  circumstances,  that 
the  Defendant  was  not  discharged,  but  was  bound  to  pay  to  the  Plaintiff  the  repur- 
chase money,  with  interest  from  November  1 890,  the  Plaintiff  accounting  for  the 
aubsequeot  receipts  of  the  annuity. 
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^iy~'^^^'     Blamrave  may  be  ordered  to  pay  to  the  Plaintiff  the  sam 

Vandaleub  ts  J  I    J 

V,  of  2500/.,  for  the  repurchase  of  the  annuity  of  500L  b 

Blagrays*  ijjg  pleadings  mentioDed,  together  with  the  arrears  of 
the  annuity,  accrued  or  to  accrue,  till  the  time  of  the 
repurchase  thereof;  or  that  Mrs.  Blagrave  may  pay  to 
the  Plaintiff  all  arrears  and  future  payments  of  the  same 
annuity,  the  Plaintiff  offering  to  do  what  may  be  re- 
quired of  him  in  either  case. 

The  annuity  in  question  was  granted  by  Mrs.  Bkh 
grave  to  the  Plaintiff  by  indenture  dated  the  16th  of 
November  1827.  It  was  made  payable  to  the  Plaintiff 
during  the  life  of  Mrs.  Elagraoef  out  of  an  annual  rent- 
charge  of  800/.  to  which  she  was  entitled ;  and  for  the 
^  purpose  of  securing  the  payment  of  the  annuity,  the 
rent-charge  was  assigned  to  the  Plaintiff.  Covenants 
for  further  assurance  were  entered  into,  and  Mrs.  £(a- 
grave  covenanted  to  do  all  reasonable  acts-  to  enable  the 
Plaintiff  to  insure  her  life  in  respect  of  the  annuity,  and 
-that  a  judgment,  to  be  entered  on  record  against  Mrs. 
Blagrave  at  the  suit  of  the  Plaintiff,  should  be  a  further 
security. 

It  was  further  provided,  that  if  the  Defendant  were 
desirous  to  repurchase  the  annuity,  and  should  give  six 
calendar  months'  previous  notice,  in  writing,  of  her  in- 
tention to  the  Plaintiff,  or  in  lieu  thereof^  tender  him 
2500/.,  the  Plaintiff  would,  at  the  expiration  of  the 
six  calendar  months,  and  on  receiving  all  arrears  and 
costs,  accept  2500/.  in  full  for  the  repurchase  of  the 
annuity,  and  would,  thereupon,  release  or  assign  the 
same,  and  the  rent-charge  of  800/.,  and  all  other  securi- 
ties for  the  same,  to  Mrs.  Blagrave,  or  as  she  should 
appoint,  and  would  acknowledge  satisfaction  of  the  judg- 
ment, and  would,  on  receiving  from  her  a  proportfooaUe 

part 
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put  of  tny  premiums  paid,  assign  to  her  any  policy  of       1 848. 

insurance    efiected  upon  her    life  m   respect  of  the     ^^*V^ 

Vandalbur 
annuity*  v, 

Blaoratb. 

A  memorial  of  the  deed  was  duly  inrolled  in  this 
Court;  and  in  pursuance  of  a  warrant  of  attorney  exe« 
cuted  by  Mrs*  Blagrave^  judgment  was  duly  entered  up 
against  her»  at  the  suit  of  the  Plaintiff,  in  the  Court  of 
Queen's  Bench,  for  the  sum  of  5000A,  and  a  policy  of 
insurance  in  the  Pelican  Life  Insurance  Company  was 
efiected  on  her  life,  in  the  name  of  the  Plainti£^  and  on 
bis  behalf,  for  the  sum  of  28002i 

In  the  year  ISSO,  Mrs.  Blagraoe  intended  to  redeem 
the  annuity,  and,  for  that  purpose,  to  pay  what  was  due 
to  the  Plaintiff,  and  at  the  same  time,  as  it  appears  to 
me,  the  Plaintiff  intended  to  receive  what  was  due  to 
him,  and  thereupon  to  release  the  annuity,  and  re-assign 
the  rent-charge  to  Mrs.  Blagraoe. 

The  parties  themselves  acted  in  good  fiuth,  but 
Tlumas  Cooksey  Yatesj  who  acted  as  agent  for  them 
both,  in  the  treaty  for  the  annuity  and  on  various  other 
occasions,  committed  a  gross  fraud.  Being  intrusted 
with  money  belonging  to  Mrs.  Blagrave  sufficient  to 
redeem  the  annuity,  he  was  directed  to  redeem  it ;  and 
having  the  money  in  his  hands,  but  concealing  that 
fact,  he  prevailed  on  the  Plaintiff  to  execute  a  deed  of 
release  and  re-assignment,  without  receiving  the  money, 
but  in  the  expectation  of  receiving  it  on  a  future  day, 
and  thus  he  contrived  to  keep  the  money  in  his  own 
hands  for  his  own  purposes. 

The  money  has  in  fact  never  been  paid,  but  the  deed 
which  was  executed  by  the  Plaintiff  has  come  into  the 
hands  of  Mrs.  Blagrave^  and  she  now  claims  the  benefit 
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1843.        of  it.    The  questions  in  the  cause  are,  whether  the  deed 
^/^^^^^^^^   is  valid  and  binding  to  any  and  what  extent;  whether 
V.  the  Plaintiff  is  to  lose  his  annuity,  although  he  has  nefer 

Blagravb.  received  any  consideration  for  its  redemption,  or  whether 
Mrs.  Blagrave  is  to  continue  subject  to  the  annuiQr,  al- 
though she  directed  her  money  in  the  hands  of  Yata  to 
be  applied  for  its  redemption,  or  whether,  in  the  result 
of  the  transaction,  it  ought  to  be  held  that  there  was  a 
valid  contract  for  the  redemption  of  the  annuity,  wbidi 
ought  now  to  be  carried  into  effect  by  payment  of  tbe 
redemption  money  and  interest 

We  must  consider  the  relation  between  the  parties 
and  Mr.  Yates^  and  their  respective  acts. 

Mr.  Yates  was,  or  soon  after  the  commencement  of 
these  transactions  became,  a  barrister.  He  had  been  ac 
quainted  with  and  employed  by  the  Plaintiff  before  the 
year  1827.  In  September  1827  he  was  first  introduced 
by  Mrs.  Blagrave  and  her  son  Anthony^  in  whom  she 
appears  to  have  placed,  and  still  to  place  implicit  confi- 
dence, and  being  then  informed  that  Mrs.  Blagrave  was 
in  want  of  money,  he  informed  her,  that  the  Plaintiff 
would  probably  assist  her  with  a  loan  of  2500/!.  This 
communication  led  to  the  treaty  for  the  grant  of  the 
annuity,  and  Mr.  Yates  was  intrusted  by  both  parties 
with  the  management  of  the  transaction. 

From  the  date  of  the  deed  in  November  1827,  till 
December  1832,  the  Defendant  employed  Mr.  Yates  in 
various  transactions:  he  advised  her  as  a  lawyer,  he 
received  and  paid  money  for  her,  as  her  agent,  to  a  very 
large  amount,  and  her  deeds,  securities,  and  papers  were 
placed  in  his  hands. 

And 
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•    And  the  PiaintiiF  instructed  him  to  bold  the  deed  of       1 845* 
the  16th  of  Naoember  1827  on  bis  behal£  to  receive  the   ^^^"^^'^"^'^ - 
annuity  for  him,  and  to  pay  the  premiums  of  insurance    _     v. 
thereout,  and  also  employed  him  in  some  other  trans- 
actions, and,  as  it  appears,  placed  great  confidence  in 
him* 

Till  the  month  of  Mey  1830,  the  annuity,  was  paid  to 
the  Plaintiff  by  Mrs.  Blagrave  through  Yates^  who 
having  thereout  paid  the  premiums  of  insurance,  to* 
getber  with  any  other  sums  which  the  Plaintiff  might 
have  authorised,  accounted  with  the  Plaintiff  for  the 
surplus* 

In  the  month  of  May  1830,  Mrs.  Blagrave^  expecting 
to  receive  money  with  which  the  annuity  might  be  re- 
deemed, it  is  said,  (and  as  the  Plaintiff  states  it  in  his 
billy  I  must,  as  against  him,  take  the  fact  so  to  be,)  that 
Yaies,  as  her  agent,  and  on  her  behalf,  gave  notice  to 
the  Plaintiff,  that  it  was  her  intention  to  repurchase  the 
annuity  in  the  following  month  of  Naoember  ;  and  before 
the  time  of  redemption  arrived,  viz.  in  July  1830,  Mrs. 
Blagrao^s  son,  Anthony^  who  acted  for  her,  inquired  of 
Yates  what  sum  would  be  necessary  for  the  redemption 
of  the  annuity,  and  for  some  other  purposes,  and  having 
ascertained  the  amount,  he  says  that  he  paid  the  same  to 
Yates  for  the  express  purpose,  amongst  other  thingSi  of 
releasing  the  annuity* 

Yates  having  the  money,  or  having  money  belonging 
to  Mrs.  Blagrave  suflScient  for  the  purpose,  and  having 
in  his  possession  the  deed  of  the  16th  of  November  1827, 
caused  to  be  indorsed  upon  that  deed  a  deed  purport- 
ing to  bear  date  the  16th  of  November  1830.  This  ia 
the  deed  now  in  question,  and  it  purports  to  witnessj 
that  in  consideration  of  2500/.  then  paidy  the  Plaintiff 

released 
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released  the  annuity  of  500/^  and  re-astigned  the  mt- 
charge  of  SOOl.  to  Mrs,  Bkigravef  and  aaaigned  to  her . 
the  policy  of  insurance. 

On  the  11th  of  Ocieber  18S0,  the  Plaintiff  was  it 
Carass  in  Ireland^  and  Yates  came  to  him  there  whh 
the  indorsed  deed  so  prepared.  The  Plaintiff  now 
alleges,  that  Y(Ue$^  so  far  from  stating  that  he  bad  re- 
ceived the  redemption  money  from  Mrs.  Btagrtgoe^  pre- 
tended that  he  had  not ;  that  she  had,  indeed*  meant  lo 
redeem  the  annuity  by  money  to  be  raised  by  the  ssle 
of  stock,  but  as  the  price  of  stocks  had  fidlen,  she 
wished  for  some  delay,  in  the  hope  that  the  price  wooM 
rise  again;  and  that,  thereupon,  Yates  assured  the 
Plaintiff^  that  if  he  would  execute  the  deed  of  re-assign- 
ment, Yates  would  retain  it  in  his  own  custody,  until 
the  2500/.  should  be  paid  to  him  by  Mrs.  Biagnne^  for 
the  Plamtiff ;  and  that  the  Plaintiff,  relying  on  the  in- 
tegrity of  YateSi  did  accordingly  execnte  and  deliver  to 
him  the  deed  of  re^assignment,  but  that  as  no  rnxmsj  wis 
then  paid,  the  Plaintiff  did  not  sign  any  receipt  for  the 
2500/. 


It  appears  from  the  evidence  of  Sir  David  EoAe^ 
who  was  present  during  the  interviews  between  the 
Plaintiff  and  Yates  on  the  11th  of  October  1830,  that 
Yates  at  first  said,  that  he  had  come  to  pay  off  the 
money  and  to  redeem  the  annuity,  and  that  the  Plaindff 
then  complained  of  having  so  large  a  sum  of  money 
thrown  upon  his  hands,  without  notice  of  paying  it  off, 
and  asked  the  advice  of  the  witness  as  to  how  he  should 
act ;  and  that  the  witness  thereupon  asked  Yates^  whether 
he  had  the  money  with  him,  or  why  he  was  in  sudi 
haste;  to  which  Yates  answered,  that  he  had  not  the 
money,  but  that  it  was  in  the  English  funds,  and  that 
Mrs.  Blagrave  was  getting  only  dj^  per  cent  besides  in- 
surance. 
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sorance^  and  would  not  continue  to  do  so.  The  witness 
then  advised  the  Plaintiff  to  insist  on  six  months*  notice ; 
to  which  Yates  objected,  and  said^  that  notice  was  mere 
matter  of  courtesy ;  that  he  had  brought  over  the  deeds 
of  assignment  to  get  the  annuity  reconveyed,  and  that, 
as  soon  as  he  took  them  back^  the  money  would  be 
sent  oven 


184d. 
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It  is  to  be  observed,  on  this  evidence,  that  the  Plain- 
tiff appears  to  have  insisted^  that  he  had  received  no 
notice  of  Mrs.  Blagravt?%  intention  to  redeem  the  an<» 
naity.  By  his  bill  he  states  that  notice  was  given  in 
May.  Mr.  Anthony  Blagravef  in  his  evidence  for  the 
Defendant,  says,  that  the  notice  was  given  by  a  letter 
which  he  wrote  to  Yates,  requesting  him  to  give  notice 
to  the  Plaintiff,  and  that,  as  he  best  recollects,  the  notice 
was  given  in  Jidy. 


There  is  thus  some  obscurity  about  the  notice,  for 
notice  in  Jidy  to  redeem  in  November  would  not  have 
been  valid ;  but  admitting,  because  the  bill  so  states  it, 
that  a  valid  notice  was  given  in  May^  the  time  for  re- 
demption did  not  arrive  till  Nowmber.  It  was  not  till 
the  16th  of  Nooember,  that  the  Plaintifl^  if  not  offered  in- 
terest in  anticipation  (of  which  there  is-  no  evidence), 
was  bound  to  receive  the  principal  sum  and  release  the 
annuity;  and,  therefore,  having  regard  to  the  notice 
DOW  admitted,  the  Plaintiff  might  reasonably  complain, 
that  he  was  asked  to  take  the  money  too  soon ;  and, 
(brther,  it  is  to  be  observed,  that  the  deed  which  was 
executed  in  October ,  was  made  to  bear  date  on  the  16th 
of  November  J  and  was  acknowledged  to  be  executed,  in 
consideration  of  money  paid  at  or  before  the  sealing 
and  delivery  thereof.  This  was  false;  the  deed  was 
executed,  but  no  money  was  paid,  no  receipt  was  signed, 

and 
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1848.        and  in  this  state  of  things,  the  deed  was  placed  in  the 
^^^V^     hands  of  Yates. 

VANDAUlua 

BiAoaATa.  YaieSt  having  the  money  of  Mrs.  Blagrace^  ought  to 
have  paid  it  to  the  Plaintiff,  upon  the  execution  of  the 
deed  at  the  proper  time;  and  having  got  the  executed 
deed  into  his  hands,  he  ought  not  to  have  parted  with 
it  till  the  Plaintiff  had  received  the  money. 

Anthomf  Blagraoe  states,  in  his  evidence,  that  he  had 
an  interview  with  Yates  at  Bristol,  immediately  after 
Yates  returned  from  a  visit  to  the  Plaintiff  in  Irdani; 
that  Yates  then  told  him  that  he  had  paid  2^5QL  for 
the  repurchase  of  the  annuity,  and  produced  to  him  the 
deed  of  release,  and,  to  the  best  of  his  recollection,  a 
warrant  of  attorney ;  that  these  instruments  were  pro- 
duced, for  the  purpose  of  satisfying  him  (the  witness) 
that  Yates  had  repurchased  the  annuity ;  and  that  the 
deed  havuig  been  delivered  to  him,  he  gave  it  back  to 
YateSi  to  be  kept  by  him  with  the  other  documents  of 
Mrs.  Blagrave. 

After  the  occurrence  to  which  this  evidence  relates, 
we  find,  on  the  one  side,  that  the  Plaintiff  fully  expected 
the  money  to  be  paid ;  for  on  the  1 7th  of  November  1830 
he  wrote  to  Yates,  desiring  him  to  invest  it  in  Irish 
3  per  cent  consols ;  but  Yates  afterwards  represented  to 
him,  that  the  money  was  not  paid,  and  that  the  annui^ 
was  still  on  foot ;  and  Yates,  pretending  himself  to  be 
the  agent  of  Mrs.  Blagrave  in  that  respect,  affected  to 
treat  the  notice  as  withdrawn ;  and  in  the  course  of  the 
correspondence,  the  Plaintiff,  either  not  recollecting 
what  had  passed,  or  perhaps  confused  between  his  own 
recollection  and  the  statement  of  Yates,  in  whom  he 
greatly  confided,  appears  to  have  acquiesced  in  state- 
ments (such  as  that  of  an  actual  tender)  which  are  in« 

consistent 
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consistent  with  the  evidence ;  but  upon  pretence  of  tlie  184S* 

notice  being  withdrawn,  Yat€$  continued  to  pay  or  ac-  ^^^"^"^^^ 

count  to  the  Plainti£P,  for  the  sums  which  would  have  v, 

become  due  upon  the  annuity  if  subsisting*  Blaoravi. 

On  the  other  side,  Mrs.  Blagrave  and  her  agent  were 
satisfied  that  the  annuity  was  redeemed ;  the  redemption 
money  was  charged  to  Mrs*  Blagrave  by  Yates  in  ac- 
count; and  accounts  were  afterwards  settled  between 
Yates  and  Mrs.  Blagrave,  on  the  footing  of  the  payment 
for  the  redemption  having  actually  been  made* 

The  annuity  was  paid  to  the  Plaintiff  till  November 
1836,  and  the  insurance  was  kept  up,  in  the  Plaintiff's 
name,  till  November  ISSi,  but  afterwards  in  the  name 
of  Mrs.  Blagrave.  Yates  absconded  soon  after  Novem* 
ber  18S6;  not  long  after  that,  he  died  in  insolvent  cir- 
cumstances ;  and  Mr.  Anthony  Blagrave,  having  become 
his  legal  personal  representative,  obtained  possession  of 
the  document  in  hb  possession. 

After  the  departure  of  Yates,  the  Plaintiff  demanded 
payment  of  the  annuity  from  Mrs*  Blagrave,  and  this 
suit  is  the  consequence  of  her  refusal  to  pay* 

It  does  not  appear  to  me,  that  after  the  year  1830 
there  was,  on  either  side,  any  laches  or  neglect,  of  which 
the  other  had  any  just  right  to  complain*  I  think  that 
the  decision  of  the  case  must  depend  on  the  relation 
between  the  parties  and  their  respective  acts  and  omis- 
sions in  the  year  1830* 

It  appears  to  me,  from  the  evidence,  that  on  the 
11th  of  August  1830,  when  Mrs.  Blagrave,  by  the 
agency  of  her  son  Anthony,  gave  to  Yates  a  cheque  for 
119496/*  3^*9  which  he  afterwards  received,  she  intended 

and 
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and  directed)  that  a  sufficient  part  of  that  som  should  be 
applied  in  redeeming  the  annuity  which  she  had  granted 
to  the  Plaintiff  She  says,  and  there  is  no  reason  to 
doubt  her  statement,  that  neither  she  nor  her  son  ever 
saw  the  notice  for  redemption ,  or  any  copy  of  it,  and 
that  they  were  not  aware  that  the  annuity  could  not  be 
redeemed  till  Nooember,  Thinking  that  the  annuity 
might  be  redeemed  at  once,  they  trusted  to  Yata  to 
procure  the  proper  releases.  As  it  is  stated  in  the  an- 
swer, they  considered,  that  Yaieswaa  the  person  throogb 
whom  the  redemption  money  was  to  be  paid  to  the 
Plaintiff,  and  they  expected  that  he  would  procure  from 
the  Plaintiff  such  instruments  as  were  necessary  to  ex- 
tinguish the  annuity,  and  convey  to  Mrs.  Blagrave  the 
premises  on  which  the  same  was  secured* 


Anthonif  Blagrave  says,  that  he  wrote  a  letter,  and 
requested  Yates  to  give  noUce  to  the  Plaintiff  of  Mrs. 
Blagrav^s  intention  to  redeem  the  annuity.  Thb  re- 
quest was  to  be  complied  with  by  Yaiest  as  the  agent  of 
Mrs.  Blagrave.  The  letter  containing  it  cannot  be, 
itself,  taken  as  a  notice  given  to  the  Plaintiff  through 
Yates  as  his  agent.  But  YateSf  as  the  agent  of  Mrs. 
Blagrave^  was  to  give  the  notice ;  and  the  notice  beiogi 
as  the  bill  admitis,  given  in  Maj/f  was  for  payment  in 
November^  and  a  knowledge  of  the  contents  must,  not- 
withstanding the  real  ignorance  which  may  have  existed, 
be  imputed  to  Mrs.  Blagrave* '  I  cannot,  under  the 
circumstances  of  thb  case,  act  as  if  Mrs.  Blagrave  did 
not  know,  and  was  not  to  be  bound  by,  what  was  done 
by  her  agent  on  her  behalf  according  to  her  instruc- 
tions. 


Again,  considering  that  the  sum  of  11,496Z.  3s.  was 
given  to  Yates  on  the  11th  of  ^t^gt^  18S0,  for  the  pur- 
pose of  thereout  paying  what  was  due  to  the  Plamti£^ 

lam 
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I  am  of  opinion,  that  the  money  cannot  be  considered  as 
so  paid  to  Yaiaf  on  behalf  of  the  Plaintiff  or  as  his 
agent.  Yaies  did  not  receive  the  redemption  money 
separately,  but  as  part  of  an  aggregate  sum,  which  he 
was  to  divide  and  apply  for  the  purposes  of  Mrs.  Bla^ 
grave.  In  executing  these  purposes,  it  seems  plain,  that 
he  was  to  act  as  her  agent ;  and  as  to  the  part  of  the 
aggi^egate  sum  which  was  to  be  applied  in  redeeming 
the  annuity,  he  must  be  deemed  to  have  held  it  as  her 
agent,  for  the  purpose  of  that  application.  It  was  not 
payable  to  the  Plaintiff  till  November.  In  the  menn  time, 
Yaifs  was  responsible  to  her  only  for  its  employment ; 
and  her  direction  being  to  redeem  the  annuity,  it  was 
his  duty  to  her  to  retain  it  for  her,  till  he  had  also,  as 
her  agent,  obtained  for  her,  releases  from  the  Plaintiff. 


184S. 
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Under  these  circumstances,  I  conceive,  that  YateSf 
when  he  saw  the  Plaintiff  in  Ireland,  acted  as  the  agent 
of  Mrs.  Blagrave.  Whatever  mistake  may  have  been 
made  by  the  Plaintiff  in  respect  to  any  notice  having 
been  given  to  him,  it  is  plain,  that  under  the  notice  as 
admitted  in  the  bill,  and  on  which  the  Defendant  is 
entided  to  rely,  there  was  no  obligation,  on  the  part  of 
the  Plaintiff,  to  receive  the  money  in  Octaber^  or  at 
any  time  before  the  16th  of  November;  and  under  these 
circumstances,  the  Plaintiff  having  in  October  executed 
the  deed,  which  was  post-dated  the  16th  of  November, 
and  the  warrants  of  attorney,  which  were  not  dated  at 
all,  but  not  having  received  the  money,  the  nature  of  the 
transaction  appears  to  me  to  show,  that  the  Plaintiff 
intrusted  Yates  as  his  agent,  to  hold  these  deeds  till  the 
money  was  paid  to  him.  It  would,  I  think,  be  absurd 
to  suppose  that  the  Plaintiff  delivered  these  instruments 
without  consideration  to  Yates,  as  the  agent  of  Mrs. 
Bktgravef  and  this  is  scarcely  alleged  on  her  behalf;  but 
it  b  argued,  that  Yatest  having  the  deeds  as  the  agent 

of 
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1848.       of  the  PiaiDtiff,  on  his  return  to  Bnsiolj  delivered  then 
VijfDAiliTft    ^"  ^^  character  of  such  agent  to  Anthomf  Btagraot^  as 
o.  the  agent  of  Mrs.  Blagrave,  who  relied  thereon  as  evi* 

dence  of  tlie  payment,  and  that  the  Plaintifl^  although 
he  had  received  no  consideration,  was  and  is  bound  by 
such  delivery. 

If  the  money  had  not  been  previously  paid  to  YatOt 
but  Yates^  having  the  annuity  deed  and  the  ezecoted 
deed  of  release  in  his  possession,  had  offered  them  to 
Anthony  Blagraie  in  exchange  for  the  roonqrt  uid  if 
Anthony  Blagrave  had  been  thereby  induced  to  giie 
credit  to  Yates,  and  had,  under  such  inducement,  paid 
the  money  to  YateSf  who  had  afterwards  applied  tlie 
money  to  his  own  use,  the  transacdon  might  have  been 
binding  on  the  Plaintiff;  because  his  act  in  giving  Yata 
lK)ssession  of  the  deeds,  and  thei*eby  enabling  him  to 
produce  them,  might  have  been  deemed  to  be  the  cause 
of  Anthony  Blagrave's  misplaced  confidence,  and  of  the 
fraud  of  Yates  which  thence  ensued,  and  in  the  trans- 
action,  as  so  supposed,  Yates  would  have  been  acting 
solely  as  the  agent  of  the  Plaintiff,  and  Anthony  Blagrave 
as  the  agent  of  the  Defendant 

But  in  ihe  transaction,  as  it  really  occurred,  Yates 
was  the  agent  of  Mrs*  Blagrave  for  the  payment  of  the 
money,  both  before  the  deed  was  executed  by  the 
Plaintiff  and  afterwards*  Being  her  agent  (and  be  was 
not  the  less  so  because  he  was  also  agent  for  the  Plain- 
tiff), and  whilst  he  continued  to  be,  and  acted  as  such 
agent,  he  was  endeavouring  to  commit,  or  acquiring  the 
power  to  commit,  a  fraud  upon  the  Plaintiff,  first,  in 
procuring  the  deed  to  be  executed  at  a  time  when  the 
money  was  not  paid  or  payable;  and,  secondly,  in  pro- 
ducing the  deed  to  Anthony  Blagrave,  although  the 
money  had  not  been  paid*    In  withholding  the  money 

when 


CASES  IN  CHANCERY. 


577 


when  the  deed  was  executed,  and  in  thus  producing  the 
deed,  he  was  also  acquiring  a  power  to  commit  a  fraud 
upon  Mrs.  Blagrave ;  and  whilst  Yaies  was  acquiring 
this  power,  and  was  deceiving  both  parties,  it  appears 
that  Mrs.  Blagrave  was  not  induced,  by  the  Plaintiff's 
deed,  to  intrust  Yates  with  the  money,  and  that  the 
PlaintifT  was  not  induced,  by  the  Defendant's  payment 
to  Yates  (of  which  he  was  ignorant),  to  intrust  Yates 
with  the  executed  deed. 


1843. 


Vandalbur 

V, 

Blagrayb. 


But  the  agency  for  the  redemption  began  with  the 
Defendant  Whilst  the  money  remained  in  the  hands 
of  Yates^  he  was  her  agent  for  its  due  application,  viz. 
for  its  payment  to  the  Plaintiff*.  By  giving  him  the 
money  beforehand,  she  afforded  him  the  means,  perhaps 
presented  to  him  the  temptation,  to  commit  the  fraud ; 
and  Anthony  Blagrave^  her  agent,  being  totally  uncon* 
scious  of  the  fraud  which  he  was  enabling  Yates  to 
commit,  and  well  knowing  that  by  her  the  money  had 
been  honestly  supplied  to  Yates,  in  whom  she  had  con- 
fidence, for  the  purpose  of  payment,  may  not  have  ex- 
amined the  proof  of  payment  as  carefully  as  he  would 
have  done,  if  the  money  had  been  to  be  paid  on  produc- 
tion of  the  deed. 


The  complication  of  the  case  arises  from  the  double 
agency  of  Yates,  and  from  the  undue  confidence  placed 
in  him  by  the  Plaintiff*  in  respect  of  the  deed,  as  well 
as  by  the  Defendant  in  respect  of  the  money ;  but  in 
the  result,  the  Plaintiff*  executed  the  deed  without  any 
consideration  paid  to  him.  The  Defendant's  agent  had 
the  money  on  her  behalf,  with  instructions  to  pay  it; 
he  never  discharged  that  duty,  never  paid  the  money, 
as  he  ought  to  have  done ;  the  duty  remained  unper- 
formed^  and  the  agency  in  respect  of  it  continued.  It 
is  very  clear  that  in  fact  the  money  was  not  paid.     The 

Vol.  VI.  Qq  case 
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184S.       case  of  the  Defendant  is,  that  she  had  reason  to  believe 

,/^'^"'^     that  it  was  paid,  and  that  the  reason  beinir  founded  on 
Vandaleur  .  . 

V.  the  act  of  the  Plaintiff  in  executing  the  deed  and  leaTing 

Blagrayb.    j^  j^  ^j^^  hands  of  Yates,  he  must  be  bound  by  it. 

According  to  the  statement  of  Mr.  Anthony  BlagroKj 
he  required  proof  that  the  consideration  was  paid;  it 
certainly  was  his  duty  to  do  so :  it  was  to  be  shewn  that 
the  money  which,  after  the  11th  of  August,  was  in  the 
hands  of  Yates  as  the  agent  of  Mrs*  Blagrave,  had  be- 
come the  money  of  the  Plaintiff,  or  a  debt  due  from 
Yates  to  the  Plaintiff.  Under  the  circumstances  of  this 
case,  the  mere  possession  of  the  deed  cannot  be  relied 
on  as  affording  conclusive  evidence;  and  the  proof  with 
which  Anthony  Blagrave  was  satisfied,  consisted  of  the 
information  of  Yates,  and  the  production  of  the  deed, 
and  of  certain  warrants  of  attorney  without  date  or  de- 
scription of  the  parties  named  as  attornies. 

In  a  defence         It  appears  to  me,  that  in  a  defence  founded  upon  an 

founded  upon  .  i       t-»i   •     wy»  i  i  i  • 

an  allegation     allegation  that  the  riaintin  has  released  or  assigned  his 
^•ffV^^  rights  for  a  pecuniary  consideration  paid  to  him,  it  is 

leased  or  as-     incumbent  on  the  Defendant  to  prove  that  the  consider- 

pecuniary  con-  has  failed.     It  is  not  shewn  that  the  money  ever  was  in 

to  him  ^it  is^'^   ^^^  hands  of  YateSy  as  agent  for  or  on  behalf  of  the 

incumbent  on    Plaintiff, 
the  Defendant 
to  prove  that 

the  considera-       Jt  is  to  be  regretted  that  the  time  when  Yates  re- 

tion  was,  m  *^ 

fact,  paid.         turned  from  Ireland  to  Bristol^  and  the  day  on  which 

his  interview  with  Anthony  Blagrave  took  place,  do  not 

distinctly  appear.     It  is  sometimes  stated   that    Yates 

was  a  fortnight  in  Ireland;  Mrs.  Blagrave  speaks  of  the 

interview,  vaguely,  as   taking   place    in  or  soon  after 

November;  Anthony  Blagrave  (who   might  have  been 

expected  to  state  the  day  accurately)  says  that  it  was  in 

November, 


Blagrave. 
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November^  immediately  after  the  return  of  YcUes^  but  he   .     IS^S. 
does  not  specify  the  day ;  and  I  have,  in  vain,  looked    vdleur 
through  the  papers  in  the  hope  of  finding  some  clear  v. 

evidence  of  the  day.     Mrs.  Blagravcy  in  her  cross  bill, 
says  that,  on  the  Sd  day  of  November^  Yates  left  Ireland 
and  returned  to  Bristol ;  but  I  think  that  it  would  not 
be  right  to  bind  her  by  that  statement :  and  if  I  had 
thought  it  necessary  for  the  decision  of  this  case   to 
ascertain  the  day  accurately,  I  must  have  directed  an 
inquiry  on  the  subject.     The  circumstances,  however, 
are  such  that  I   think   Anihony  Blagrave  must   have 
known  that  the   deed    was   executed    by  the    Plaintiff 
before  the  day  on  which  it  was  dated ;  and,  assuming 
nothing  with  respect  to  the  day  on  which  the  deed  was 
produced,  we  have  this  state  of  things,  that  Anthony 
Blagrave,  as  the  agent  of  his  mother,  in  the  month  of 
August,   confided  to    Yates  a  certain  amount  of  her 
money,  to  be  applied  for  her  benefit  on  a  future  day, 
viz.  on  the  16th  of  the  month  of  Norvemf>er  following, 
that  a  deed  is  produced  to  him,  executed  by  the  Plain- 
tiff previously,  \)ut  dated  on  the  11th  day  of  November, 
and  acknowledging,  in  the  present  tense,  the  receipt  of 
the   money  on   or   before  the  execution  of  the  deed. 
The  deed,  being  post-dated,  could  not  be  a  plain  expres- 
sion of  the  truth  on  the  day  of  execution.     If  the  deed 
was  produced  to  Anthony  Blagrave  before  the   16th  of 
November,  it  could  not  express  the  truth  at  the  time  of 
the  production ;  but,  passing  that  over  as  not  being 
proved,  there  was  not,  as  in  the  absence  of  payment 
there  could  not  have  been,  any  money  receipt  cotem- 
poraneous  with  the  execution  of  the  deed,  and  no  other 
was  required.     How  it  was  that  Mr.  Anthony  Blagrave 
overlooked  circumstances  so  well  calculated  to  excite 
suspicion,  it  would  be  vain  to  conjecture.    Whether,  as 
Mrs.  Blagrave  says,  he  was  ignorant  that  the  annuity 
could  not  be  redeemed  at  any  time,  or  whether  he  so 

Qq  ^  far 
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Vandalbur 

V. 

Blagraye. 
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far  trusted  to  YateSy  as  to  think  it  immaterial  when  the 
deed  was  executed  or  when  it  bore  date,  and  to  take 
no  notice  of  the  want  of  date  in  the  powers  of  attorney, 
or  of  the  absence  of  any  receipt  except  the  acknowledg- 
ment in  the  deed,  does  not  appear.  It  is  plain  that  he 
must  have  trusted,  in  a  great  measure,  to  the  mere  word 
or  statement  of  YateSy  and  that  he  was  content  with 
evidence  that  was  not  only  insufficient,  but  was  of  such 
a  nature  as  to  excite  very  strong  suspicion  of  the  truth 
of  the  fact  which  ought  to  have  been  established;  and, 
on  the  whole,  I  am  of  opinion,  that,  after  the  productioD 
and  alleged  delivery  of  the  deed  of  release  to  Anthoiy 
Blagravcy  the  redemption  money  remained  in  the  bands 
of  YateSy  or  due  from  him,  as  the  agent  of  Mrs.  Blagract 
and  at  her  risk. 


It  therefore  appears  to  me  that  the  Plaintiff  b  en- 
titled to  relief;  but,  proceeding  upon  his  statement  of 
the  notice,  it  is  plain  that  Mrs.  Blagrave  intended  to 
redeem,  and  was  entitled  to  redeem,  the  annuity  on  the 
16th  day  o^  November  1830,  and  that  the  Plaintiff  had 
consented  to  such  redemption.  He  was  entitled  to  the 
redemption  money  on  that  day;  Yates  had  it  as  agent  of 
the  Defendant,  and  fraudulently  withheld  it.  The  De- 
fendant is,  I  think,  answerable  for  that — she  cannot 
derive  any  benefit  from  the  fraud  of  her  own  agent; 
but  I  do  not  think  that  she  is  answerable  for  the  with- 
drawal of  the  notice*  which  Yates  affected  to  make,  or 
that  the  Plaintiff  is  entitled  to  the  benefit  of  such  with- 
drawal. 


I  think  therefore,  on  the  whole,  that  the  Plaintiff  is 
entitled  to  the  2750/.  which  was  due  to  him  in  respect 
of  the  annuity  on  the  16th  day  of  November  1830,  and 
that,  in  accounting  for  the  money  received  by  him  from 
Yates  in  respect  of  the  pretended  continuance  of  the 

annuity, 


CASES  IN  CHANCERY. 

annuity,  he  is  entitled  to  interest  on  the  sum  of  2750t 
at  5  per  cent*  If  the  parties  differ,  an  account  must  be 
taken ;  and  I  think  that  the  Plaintiff  is  entitled  to  the 
costs  of  this  suit,  and  that,  paying  the  costs  of  Sir 
Richard  Godin  Simeon,  he  is  entitled  to  have  them  over 
against  the  Defendant  Mrs.  Blagrave. 


581 


1843. 


Vandaleur 

V. 

Blagratb. 


TARBUCK  V.  WOODCOCK. 


Nov.  S4. 
Dec.  13. 


FTIHE  Master  of  the  Rolls.  ^  g^j^  ^^ 

^  prosecuted 

This   suit  has  been  prosecuted  in  the  name  of  through  a 

the  Plaintiffs,  by  a  solicitor  whose  name  is  on  the  pro-  ^^^[u  ^^pi  *°^* 

ceedings  in  the  usual  course.  tiffs  alleged, 

without  their 
authority. 
Services  upon  the  solicitor  whose  name  is  on  the  The  Defend- 

proceedings  are,  by  General  Order  (a),  deemed  to  be  notice  of  mo- 
good  upon  the  party.  ^iT^b^nf  ^™*" 

want  of  pro- 
The  Plaintiffs  have  denied  that  they  ever  gave  the  ^hrchTein 
solicitor  authority  to   institute  or   prosecute  the   pro-  served  on  the 
ceedings  on  their  behalf  (6);  and  in  this  state  of  things  the  requested  the 
Defendant,  being  in  a  situation  to  move  to  dismiss  the  Plaintiffs  to 
bill  for  want  of  prosecution,  serves  the  notice  of  his  mo^  solicitor, 

tion  ^^^^^  ^^®y 
refused  to  do. 

(fl)  19th  Order,  26th  October         {b)\^G  ante,  p.  134.  The  solicitor 

1842.     Ord.  Can.  2 1 4.  then  moved 

that  he  might 
be  dismissed  as  solicitor.  Held,  that  no  such  order  could  be  made,  but  personal 
tenrice  on  the  Plaintifili  of  the  notice  of  motion  to  dismiss  was  ordered.  The  Plain- 
tiffs took  no  step  to  relieve  themselves  from  their  liability.  Held,  that  the  Defendant 
was  entitled  to  have  the  bill  dismissed,  with  costs  to  be  paid  bv  the  Plaintiffs,  leaving 
them  to  obtain,  as  against  the  solicitor,  any  remedy  they  might  have. 

Qg  s 
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1848.       tion  on  the  solicitor  for  the  PlaintiflS^  whose  name  is  od 
^JI][^jJ^     the  proceedings,  but  whose  authority  u  denied* 

The  solicitor,  bebg  thus  senred,  requesU  the  FUs- 
tifib  to  appobt  another  solicitor  to  act  for  them;  nd 
this  the  PlaintiA  refhse  to  do^  alleging,  that  as  tbej 
never  authorized  the  institution  of  the  suit,  they  have 
no  concern  with  it,  and  will  not  intervene. 

On  the  motion  to  dismiss  coming  on  to  be  beard, 
the  solicitor,  acting  as  such  for  the  Plaintifis,  stated  the 
fact,  and  the  motion  stood  over,  to  give  him  the  means 
of  considering  what  steps  he  should  adopt  for  his  own 
protection. 

He  now  moves  that  he  may  be  dismissed  as  the  soli- 
citor for  the  Plaintiffs ;  and  I  am  of  opinion  that  no  sndi 
order  can  be  made. 

At  present,  it  is  not  known  whether  the  solicitor  has 
acted  under  the  authority  of  the  Plaintifi!$  or  not. 

If  he  has,  the  Plaintiffs  are  bound  by  the  service 
on  them,  and  the  Defendant  is  entitled  to  an  order  on 
his  motion. 

If  he  has  acted  without  authority,  he  is  bound  to  in- 
demnify the  Plaintiffs;  and  he  is,  or  may  be,  liable  to 
the  Defendant  for  the  costs  of  the  suit. 

And  in  this  state  of  things  I  can  do  nothing  to  relieve 
him  from  his  liability. 

The  Plaintiffs  ought  to  take  the  necessary  steps  to  be 
relieved  from  their  responsibility.     If  they  will  not,  I 

must 
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must  consider  the  case  of  the  Defendant ;  and  for  his 
better  security  and  protection,  I  think  that  I  might 
order  that  services  should  be  made,  not  as  usual  on  the 
solicitor  whose  name  is  on  the  proceedings,  but  on  the 
Plaintiffs  personally,  without  prejudice  to  the  question 
by  whom  any  additional  costs  occasioned  by  the  personal 
service  should  be  borne. 


58S 


1843. 


Tarbuck 

V, 

Woodcock. 


Notice  having  been  served  on  the  Plaintiffs  person- 
ally, 

Mr.  Pemberion  Ijcigh  now  moved  to  dismiss  the  bill 
for  want  of  prosecution,  with  costs. 

Mr.  Prior  submitted  that  the  dismissal  should  be 
made  without  costs  as  against  the  Plaintiff*  Mrs.  Hannah 
Tarbucky  her  name  having  been  used  without  her  sanc- 
tion. 


Dec,  15. 


7^  Master  of  the  Rolls.  Having  denied  the  soli- 
citor's authority,  notice  of  this  motion  was  served  on 
her  personally:  nothing  has  been  done,  and  the  bill  must 
be  dismissed  on  the  usual  terms.  She  must  obtain  from 
the  solicitor  any  remedy  she  may  be  entitled  to.  (a) 


(a)  See  Wade  v.  SUinley,  1  Jac, 
i  W.  p.  675.;  Hood  v.  PhiUips, 
sBeavan,  176.;  Ward  v.  Ward^ 


6  Beavan^  251.;  Marimdale  v. 
Martindale,  cited  1  Smiih*s  Pr. 
17S.  (sdedit.) 
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1848. 


Kav.  13.  ST.  VICTOR  V.  DEVEREUX. 

An  tppticft.      'X^HIS  was  an  application  to  discharge  an  ordor  to 

tioprbran         X    g^g  in  Jbrm&  pauperis^  which  had  been  obtained 

order  of  coune  •'  r    r      ^ 

should  state      ex  parte  by  the  Plaintiff. 

all  the  iiia- 

tTial  facts. 

If  there  be  It  appeared  that  three  ^^ncAladies,  named  FranetaUf 

slon  *di?ort[pr  ^  Montmignon  and  GoUeville^  were  entitled  to  charges 
^i!''  ^*®,^^'' ,  on  an  estate  in  Prance  be(pnging  to  Fanning^  the  son» 
the  Court  will  &"  EngUsh  subject    The  estate  had  been  confiscated 

not,  on  the  by  the  Revolutionary  Government,  and  the  Plaintil^ 
application  to      ^  .^  -»  ' 

disdiargeit,  who  claimed   under  Mesdames   De  Montmignon  and 

the^id''°  GolleviUe,  and  under  the  heirs  of  Madame  Rancaidi, 

merits  then,  sought,  by  this  bill|  to  obtain  payment  of  the  charges 

time,  appear-  ^^^  ^^  ^  portion  of  the  compensation  fund,  provided  by 

*°^:  ^,  .   .^  the  treaty  of  Paris  for  the  indemnity  of  British  subjects, 

A  Plaintin  .^  .» 

claimingpartly  who,  in  contravention  of  the  treaty  of  commerce  of  1786, 

under  the         j^^j  suffered  by  confiscation  of  their  property  (a),  and 

French  sub-      which  had  been  awarded  to  the  Defendant. 
ject,  and, 
through  an 

instrument  of  The  title  of  the  Plaintiff  depended  on  a  Prench  in- 
struction obi    strument,  dated  the  9th  o(  May  1834,  which,  as  set  out 

tained  an  ;„  the  bill,  was  to  the  following  effect :  ib)  — 

orderof  course 
at  the  Rolis 

to  sue  in  forma  a  y/ej  the  undersigned  creditors,  by  mortcaire  of 
the  simple        James  IL  71  Fanning,  the  son,"  &c*,  "  and  we,  the  heirs 

Allegation  of  t 

hih  poverty. 

Held,  that  the       (a)  See  59  G.5.  c.  51.  (b)  The  translation  was  after- 

order  was  wards  found  to  be  inaccurate, 

irregular,  on 

the  ground  of  the  suppression  of  the  facts,  which  ought  to  have  been  presented  fur 
the  consideration  of  the  Court  upon  the  application. 

On  an  application  to  the  Master  of  the  Rolls  in  a  Vice-Chancellor's  cause,  to  dis- 
charge an  order  of  course  obtained  at  the  Rolls,  the  Court  will  not  enter  into  the 
merits  further  than  is  necessary  to  determine  whether  the  order  was  regulariy 
obtained 
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and  heiresses  of  our  deceased  sister,  aunt  and  great  aunt,        1843* 
M.  F.  C.  H.  L.  D.  de  FrancauUy  also  a  creditor  by  mort-    ^^^f^^ 
gage   of  Mr.  James  22.  T.  Fanning^   the   son,   declare  v. 

altogether  to  have  yielded  to  Mr.  J.  B.  St.  Victot  our  I>k^»*"*- 
Uvwfiil  power  of  procuration  (he  intervening  and  ac- 
cepting), first,  the  third  of  the  sum  of  6^^515  livres 
tumois,  or  francs,  which  we  have  lent  to  the  said  Mr. 
Fanning  by  our  four  contracts  of  the  19th  of  October  1 791, 
and  4th  of  June  1792.  Secondly,  and  moreover  all 
interest  which  shall  be  recovered  by  him  in^the  Court 
of  Chancery  in  London.  This  cession  is  mdtie  to  him, 
as  well  to  indemnify  him  against  the  expenses  he  has 
already  made  to  attain  the  recovery  of  the  sums  due  to 
us  by  the  said  Monsieur  Fanning^  as  to  recompense 
him,  on  account  of  his  long  devotedness  and  his  sacri- 
fices for  our  late  sister.  We  add,  that  even  in  case  of 
death  of  one  or  several  amongst  us,  we  will,  that  Mr.  B. 
St.  Victor  shall  dispose,  as  of  things  belonging  to  him, 
of  the  sums  we  abandon  to  him,  but  subject  to  the 
charge  of  his  making,  or  causing  to  be  made,  the  ad- 
vances  deemed  necessary  to  obtain  the  recovery  thereof, 
our  formal  intention  being,  that  nothing  be  demanded 
of  us  on  that  account.  It  is  understood  that  we  re- 
serve to  ourselves  only  the  two-thirds  of  the  capital  of 
63,575  francs  above-mentioned,  or  the  two-thirds  of 
the  capital  which  shall  have  been  reserved  in  the  Court 
of  Chancery  in  London.  The  present  declaration  has 
for  its  object  to  confirm  those  made  previously  by  us,  and 
which  are  deposited  in  the  office  of  Mr.  TouUandier^ 
ancient  attorney,  18  5/.  Benott  Street,  in  Paris^  and  also 
to  enable  Mr.  Bourion  St.  Victor  to  procure,  in  London, 
upon  the  sums  we  abandon  to  him,  upon  those  due  to 
us  by  the  estate  of  Mr.  Fanning  the  son,  the  means 
which  shall  be  necessary." 

The  cause  was  attached  to  the  Court  of  the  Vice- 
Chancellor  of  England, 

The 
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184S. 


St.  Victor 

V, 

Detbreux. 


The  Plaintiff,  upon  an  ex  parte  petition  addressed  to 

the  Master  of  the  Rolls,  which  stated  merely,  in  the 

usual  form,  that  he  had  filed  his  bill,  and  was  a  pauper, 

obtained  from  the  Under  Secretary  an  order  to  sue  in 

Jbrmd  pauperis.  ^ 

Mr.  Pemberton  Leigh  and  Mr*  Beavan  now  moved  to 
discharge  the  order.  They  argued  that  the  instrument 
was  a  mere  power  of  attorney,  authorising  the  Plaintiff 
to  sue  for  other  parties,  he  undertaking  to  pay  the 
costs.  That  if  it  were  considered  an  assignment,  it  was 
an  assignment,  partly  fironi  there  presentatives  of  Mad. 
FrancanU  deceased,  so  that  the  Plaintifl^  whether  prose- 
cuting the  claim  as  attorney  or  assignee,  was  suing  in  a 
representative  character,  and  was  not,  therefore,  entitled 
to  sue  in  Jbrmd  pauperis;  Oldfield  v.  Cobbetl  (a),  PaTa" 
dice  v.  Sheppard,  {b)  Secondly,  that  even  if  he  was 
suing  in  a  mixed  character,  a  special,  and  not  an  expatie 
application  ought  to  have   been    made;    Thompson  v. 

Thompsotu 


Paradicb 

V. 

Sheppard. 

An  adminis- 
trator having 
been  admitted 
at  the  Rolls 
to  sue  mfor- 
m6,  pauperis, 
the  order  was 
discharged  by 
Lord  Hard^ 
uncke. 


(a)  2  Beav,  444.,  and  3  Beav, 
432. 

(b)  1  Dicic,  136.,  and  Beamet 
on  Costs,  25S.  (2d  edit.) 

The  following  note  of  the  case 
of  Paradice  v.  Sheppard  is  taken 
from  the  Deaves  MSS.  at  the 
Rolls,  page  99.:  — 

Paradice  v.  Shej)pard,  3d  De- 
cember  1745. 

The  Master  of  the  Rolls  had 
admitted  the  Plaintiff,  who  was 
an  administrator,  to  sue  informd 
pauperis.  On  motion,  the  Lord 
Chancellor  dischai^ed  the  order, 
and  dispaupered  him, — 

)  St.  Because  the  stat.  1 1  IT.  7. 
r.  1 2.,  which  authorises  the  Court 
to  admit  parties  to  sue  inform& 
pauperis,  is  penned  much  in  the 
same  words  with  the  statutes 
concerning   costs,    which    have 


been  held  not  to  extend  to  ac> 
tions  by  executors  or  adminis- 
trators in  auier  droit. 

2dly.  On  search,  no  precedeot 
could  be  found,  either  in  Chan- 
cery or  in  the  Courts  of  Com- 
mon Law,  of  admitting  an  ex- 
ecutor or  administrator  to  sue 
or  defend  in  furmd  pauperis, 

3dly.  The  form  of  the  affi- 
davit usually  made  is  not  ap- 
plied to  this  case,  for  the  party 
may  with  truth  swear  that  he  is 
not  worth  Si,  over  and  above 
what  will  pay  all  his  just  debts, 
and  yet  may  have  considerable 
assets  of  his  testator's  or  intes- 
tate's, out  of  which  he  may  be 
entitled  to  retain  or  be  allowed 
the  costs  of  suit. 

Administrator  dispaupered. 
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Thon^son.  (a)  That,  at  all  events,  the  special  circum- 
stances oughtto  have  been  stated  for  the  consideration 
of  the  Court,  on  the  Plaintiff's  petition,  and  that  the 
suppression  alone  was  a  sufficient  ground  to  discharge 
the  order* 
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1843. 
St.  Victor 

V. 

DsymBux. 


[Mr.  G.  Turner^  as  amicus  curia^  stated  a  case  in  the 
Exchequer,  wherein  he  had  been  concerned  for  the 
Plaintiff,  in  which  the  assignee  from  a  clergyman  of 
Easter  offerings  had,  instituted  a  suit  for  their  recovery ; 
having  obtained  an  order  to  sue  in  formd  pauperis^  the 
Chief  Baron  Alexander^  on  the  motion  of  Mr.  Hayter^ 
discharged  it] 

Mr.  W.  Lee^  contra^  argued  that  the  Plaintiff  was  suing 
in  his  own  right  as  assignee  of  a  chose  in  action,  and  not 
in  a  representative  character;  that  the  Defendant  had 
been  guilty  of  such  delay  in  making  this  application 
that  it  ought  to  prevent  the  discharge  of  this  order. 

The  Master  of  the  Rolls. 

I  can  only  attend  to  the  question  of  regularity  or  irre- 
gularity. It  is  stated  that  thb  order  was  obtained  on 
the  common  statement  and  affidavit.  In  order  to  ob- 
tain it  regularly  there  ought  to  have  been  a  statement 
of  the  special  circumstances.  If  they  had  been  stated, 
the  Plaintiff  would  not  have  obtained  the  order  of 
course,  but  would  have  been  obliged  to  make  a  special 
application,  not  here,  but  to  the  Vice- Chancellor  of 
England^  to  whose  Court  the  cause  is  attached.  The 
question  to  consider  is,  whether  the  order  obtained 
on  the  common  affidavit,  and  without  a  statement  of  the 
special  circumstances,  is  regular.     That  depends  on  the 

construction 
(a)  1  TWn.  4*  Ven.  Ch.  Pr.  (6th  ed.)  515.,  cited  1  DameiPs  Prac 


course  irregular,  it  will  men  t> 
Plaintiff  to  get  the  proper  and 
Vice-Chancellor  of  England. 

Mr.  Lee.  Even  if  this  order  b 
still  the  facts,  as  they  now  ap[ 
order,  and  it  may  therefore  be  st 

TXc  Master  o/the  Rolls. 

I  cannot  agree  with  yQu  in 
things  more  important  than  tha 
orders  of  course  should  fairly  sta 
which  really  ought  to  be  consic 
allegations  made  upon  petitions  f< 
such  orders  are  made,  and  if  tho 
thing  material,  and  which  ought 
sideration,  the  order  so  obtained 

In  this  case  the  order  was  o 
and  common  allegation  of  the 
tiff,  and  nothing  more;  if  this  h 
he  was  suing  in  his  own  right, 
been  ouite  resularlr  obtained;  bi 
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the  Court,  whether,  under  the  circumstances,  he  was 
entitled  to  sue  in  forma  pauperis  or  not,  then  those 
matters  ought  to  have  been  adverted  to  in  his  applica* 
tion.  If  that  had  been  done,  then,  beyond  all  doubt,  the 
order  would  have  been  refused  in  the  Secretary's  office, 
and  it  would  have  required  a  special  application  to  the 
Court,  on  which  the  merits  would  have  been  taken  into 
consideration ;  if  he  then  appeared  entitled  to  sue  as  a 
pauper,  the  proper  order  would  have  been  made  to 
admit  him  to  sue  in  formd  pauperis. 

» 
Lord  Cottenkam  laid  down  the   rule,  that  when  an 

application  was  made  to  discharge  an  order  of  course 

for  irregularity,  he  would  not,  under  any  circumstances, 

support  it  as  a  special  order,  but  would  discharge  such 

order  of  course,  giving  the  party  the  opportunity  of 

regularly  obtaining  an  order,  upon  a  proper  application 

for  the  purpose ;  such  has  ever  since  been  the  practice 

of  this  Court,  {a) 

If  the  real  merits  of  the  case,  or  any  questions  arising 
on  instruments  or  on  the  nature  of  the  Plaintiff's  in« 
terest,  are  to  be  determined,  that  must  be  done  in  the 
Court  to  which  the  cause  is  attached.  Certainly  I  have 
no  authority,  in  a  cause  not  attached  to  this  Court,  to 
take  those  matters  into  my  consideration,  further  than 
for  the  purpose  of  ascertaining  whether  such  a  question 
arises  upon  them,  as  to  make  it  material  to  have  the 
special  matter  considered,  before  granting  an  order  to 
admit  a  party  to  sue  in  formd  pauperis. 

I  think  that,  in  this  case,  the  special  circumstances 
ought  to  have  been  alluded  to,  upon  the  application  for 

the 
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184S. 


St.  Victor 

p. 
Dbvereux. 


(a)  See  Harris  v.  Siart,  4  MyL      Beav.  297.,  and  Brooks  v.  Fur- 
4"  C  261.;  Grove  y,  Sansom^  1      ton,  4  Beav,  494. 
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die  pmper  ovdert md  nol.haviiig  been  menlioiiedi  ft 
mppmn  td  me  thai  diie  order  wbb  irregular.  Todb* 
charge  en  iirder  fins  IrKgnlarity  iirciold  diadiaige  it«idr 
ooBU,  bal  It  nu^  be  material  to  eontider  whm  has  Inp^ 
pened  aioce  the  order  was  obtainefl 


Mr.  P^tribertmlLef^    We  do  not  aA  Ibr 


2V  MAanR  ^Af  Kotxa. 

The  dreanutanoes  are  such,  that  I  think  I  most  have 
refiised  them*  1  miM  dischaige  the  order  witbM 
eoatst  1^  it:  will  be  quite  open  to  the  IHaintiff  to  ipp^ 
to  the  Vie9<<)han€!eUor  of  £^g^^^       themerits* 


Two  houses^ 
held  under 
one  lease, 
were  sold  se- 
parately tb  A, 
andB.    The 


T 


yov.  19.  PATERSON  V.  LONG.(fl) 

WO  houses  were  held  under  one  lease  from  the 
Marquis  of  Westminster^  at  a  ground-rent  of  8/. 
The  lease  contained  covenants  to  pay  the  rent,  to  keep 
insured,  &c,,  and  a  proviso  for>  re-entry  on  non-per- 
lease  was  pro-  formance  of  any  of  the  covenants. 

duced  and  " 

inspected  at 

the  sale  by  the       The  property  having  become  vested  in  the  PlaintiS 

solicitors.  The  ^^  executor,  he  put  the  two  leasehold  houses  up  for  sale 
conditions  chF    j^  separate  lots.     The  particulars  of  sale,  after  stating 

the 


(a)  Reported  on  another  point,  5  Beav.  186. 


for  the  appor- 
tionment of 
the  rent  be- 
tween the  two  purchasers,  but  did  not  notice  covenants  to  insure,  &c.,  and  a  pro- 
viso for  re-entry  on  non-pfrformance,  contained  in  the  lease.    Held,  that  though  A. 
might  be  evicted  by  the  de&ult  of  B^  still  he  was,  under  the  circumstances,  Iwaod 
to  complete. 
Observations  on  special  conditions  of  tale. 


Long. 
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the  property  as   *^  a  leasehold  estate  held  under  the        1843. 

Marquis    of  Westminster  for  a   term  of  years,   at  a     i^^^*"^^ 
^  J        ^  Patbrson 

ground-rent,"  and,   after  describing  Lot  1.,  proceeded,  r. 

"  Held  on  lease  from  the  Marquis  of  Westminster^  with 
Lot  2.,  for  a  term  of  ninety-one  years  from  Lady^ay 
18S2,  at  a  ground-rent  of  8/.  This  lot  will  be  sold 
subject  to  the  payment  of  4/.  per  annum.'' 

The  particulars,  after  describing  Lot  2.  as  similar  to 
Lot  1.,  proceeded,  *^  Held  on  lease  with  Lot  1.,  as 
above.  This  lot  will  be  sold  subject  to  the  payment  of 
4/.  per  annum."  The  particulars  also  stated  as  follows : 
<^  The  original  lease,  or  abstracts  thereof,"  &c.,  *^  will  be 
produced  at  the  time  of  sale." 

The  seventh  condition  provided  that  the  production 
of  the  last  receipt  for  rents  should  be  accepted  *'  as  evi- 
dence of  the  due  performance  of  all  the  covenants, 
clauses,  and  agreements  contained  in  the  original  lease." 

The  eighth  condition  of  sale  provided  that  the  pur- 
chasers of  the  two  lots,  (unless  one  purchaser  should 
purchase  both  lots),  should  be  parties  to  each  other's 
assignment,  and  covenant  to  pay  the  proportion  of  rent 
allotted  to  each,  and  to  indemnify  each  other  against 
the  same ;  and  also  give  mutual  powers  of  distress  and 
entry  upon  and  over  the  premises  purchased  by  each, 
as  an  indemnity  against  the  payment  of  more  than  the 
due  proportion  of  the  original  rent  of  8/.,  payable  by 
each  purchaser;  and  that  such  last-mentioned  pur- 
chaser or  purchasers  should,  at  his  or  her  own  expense, 
execute  a  bond,  in  the  penalty  of  1000/.,  to  the  vendor, 
to  indemnify  him  and  the  estate  of  his  testator  against 
the  reut  and  covenants  in  the  original  lease,  as  is  usual 
in  such  cases. 

The 
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1843.  The  two  lots  were  sold  to  different  purchasers,  and 

the  Defendant  Long  became  the  purchaser  of  Lot  1. 
He  objected  to  the  title,  on  the  ground  that  the  two 
houses,  being  held  under  one  lease,  he  would  be  liable 
to  eviction  by  the  ground  landlord,  upon  any  default 
being  made  by  the  purchaser  of  the  other  lot  in  per- 
forming the  covenants  of  the  original  lease. 

The  Plaintiff  filed  his  bill  for  specific  performance, 
alleging  that  the  Defendant  had  notice,  and  must  be 
presumed  to  have  had  notice,  of  the  stipulations  con- 
tained in  the  original  lease,  and  had  purchased  lot  Na  1. 
subject  thereto. 

The  Defendant,  by  his  answer,  admitted  that  the  lease 
had  been  produced  at  the  sale,  and  had  been  inspected 
by  his  solicitor,  but  he  denied,  save  as  aforesaid,  that 
he  had,  and  he  submitted  whether  he  was  to  be  con- 
sidered as  thereby  having,  or  must  thereby  or  otherwise 
be  presumed  to  have  had,  notice  of  the  stipulations  con- 
tained in  the  original  lease  from  the  Marquis  of  West- 
minste?\ 

By  the  decree  made  at  the  original  hearing,  it  was 
referred  to  the  Master  to  inquire,  whether  a  good  title 
could  be  made  to  the  premises  in  question  in  this  cause 
purchased  by  the  Defendant  (having  regard  to  the  par- 
ticulars and  conditions  of  sale). 

The  Master  reported  that  a  good  title  could  not  be 

made;  and  in  his  written  opinion  he  said,  he  thought 

that  the  Defendant  had  a  right  to  be  indemnified  against 

the   consequence    that  might  ensue  from   a  breach  of 

those  covenants  by  the  owner  of  the  premises  in  lot  2., 

and  that  the  notice  that  the  premises  in  lots  1.  and  2. 

were 


Long. 
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were  held  under  the  same  lease  was  not  sufficient  to  re-        1843. 
lease  the  vendor  from  giving  the  indemnity.    The  Master     -^^^^ 
added,  that  whether  the  purchaser  had,  by  reading  the        ^  v. 
original  lease  and  therefore  ascertaining  to  what  cove* 
nants  the  original  lessee  was  liable,  waived  or  abandoned 
his  right  to  be  indemnified,  was  a  question  for  the  Court 
and  not  for  him  to  decide. 

The  Plaintiff  excepted  to  this  report,  and  the  cause 
was  also  brought  on  for  further  directions. 

Mr.  Pemberton  Leigh  emd  Mr.  Beavan  for  the  Plaintiff. 

The  Defendant  had  both  constructive  and  actual  no- 
tice of  the  contents  of  the  lease  when  he  became  the 
purchaser.  Notice  to  a  purchaser  of  a  lease  is  notice 
of  its  contents ;  Hall  v.  Smith,  {a)  This  case  is  pre- 
cisely similar  to  Walter  v.  Maunde  (&),  in  which  it  was 
decided,  *^  that  a  person  contracting  to  purchase  lease- 
hold property  is  held  to  contract  with  notice  of  the 
clauses  in  the  lease."  The  principle  has  been  followed 
in  the  subsequent  cases.  In  Cesser  v.  Collinge  {c)  Sir 
C.  C.  Pepys  says,  "  PrimA  facie  a  man  who  agrees  to  take 
an  underlease  must  know  that  he  is  to  be  bound  by  all 
the  covenants  contained  in  the  original  lease."  In  that 
case  Mr.  Watsim^  the  solicitor  of  a  party  who  had  agreed 
to  take  an  underlease,  had  ^^  cursorily  examined ''  the 
original  lease;  and  on  this  the  late  Master  of  the  Rolls 
observed,  *^  I  am  clearly  of  opinion  that  Mr.  Watson 
had  either  actual  or  constructive  notice,  because  the 
deeds  were  brought  to  him,  for  the  purpose  of  ascer- 
taining what,  if  he  had  used  due  diligence,  he  must  have 

discovered. 

(a)  14  F^«.486.,  and  see  Tait-  *       {h)  1  Jac.  ^W.lHl. 
lor  v.  SHbbert,  2  Ve$.  jun.  437.         (c)  3  Myl.  ^  K.  283.   • 
441.9  and  Darnels  v.  DaoUon^  16 
Va.  849.,  and  17  Va.  iZ3. 

Vol.  VI.  R  r 
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1848.  difoovered.  The  PUiotifi;  therefore,  is  entitled  to  the 
specific  performance  which  be  asks;  and  as  I  think 
Mr.  WoUon  might,  with  doe  diligence^  have  discovered 
what  the  covenants  in  the  leases  were,  he  is  entitled  to 
that  specific  performapoei  with  costs.''  Again,  in  Apr 
y,  Gmrland  (a)  it  was  helda  that  upon  the  sale  of  lea»> 
hold  property  it  is  the  duty  of  the  purchaser  to  inqoire 
into  the  covenants  and  stipulations  of  the  original  lesse. 

In  this  case,  however,  it  if  unnecessary  to  rder  tp  tbe 
doctrine  of  constructive  notice.  Here  it  is  admitted 
that  the  lease  was  produced,  and  that  the  Defendant's 
.  solicitor  inspected  it;  the  Defendant,  therefore,  had 
notice  of  the  whole  contents,  and  became  aware  of  the 
nature  of  the  several  covenants,  andjthe  means  reserved 
by  the  ground  landlord  for  enforcing  them. 

If  the  two  purchasers  are  entitled  to  an  indemnity, 
it  must  1)6  an  indemnity  implied  by  law,  as  between 
themselves,  in  the  same  way,  as  a  purchaser  of  an 
equity  of  redemption  is  under  an  implied  obligation  to 
indemnify  the  vendor  against  the  payment  of  the  mort- 
gage {b)f  or  as  the  purchaser  of  a  leasehold  is  bound  to 
indemnify  the  vendor  against  the  payment  of  rent  and 
performance  of  covenants,  (c)  This,  then,  would  be 
matter  of  conveyance  and  not  of  title. 

Mr.  Tuimer  and  Mr.  FoUett,  contrd.  The  Plaintiff 
has  not  shewn  a  good  title  to  this  property.  The  pu^ 
chaser  is  entided  to  a  secure  title  for  the  term  which  he 
has  contracted  to  purchase ;  but  if  he  be  compelled  to 
accept  this  title,  he  will  be  liable  to  eviction  without  anj 

default 

(a)  4  y.f  Coil  (Ejtch.)  594.         (c)  Simnei  v.  Aforrii,  1  feu 

{b)  Warmg  v.   Wordy  7  Vet.      ff  B.  S. 
p.  376.,  and  Jones  v.  Keametf, 
1  Dr.  4"  War,  134. 
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defiiult  of  his  owDi  in  case  the  purchaser  of  the  other        1848* 

lot  should  neglect  to  perform  the  covenants  to  insure^ 

&C.     These  being  covenants  against  fire,  &c.,  against 

the  consequences  of  a  non-performance  of  which  this 

Court  will  not  relieve  (a),  a  forfeiture  might  take  place 

the  very  day  after  the  purchasCf  through  the  default  of 

the  purchaser  of  lot  2.     In  Fildes  v.  Hooker  {b)  the 

Plaintiff  had  agreed  to  grant  a  lease  for  twenty-one 

years :  it  turned  out  that  the  Plaintiff  himself  held  under 

a  lease,  and  was  subject  to  a  proviso  for  re-entry  upon 

non-performance  of  the  covenants,  and  therefore  could 

not  give  to  the  Defendant  a  secure  lease  for  the  term  of 

his  contract ;  it  was  decided  that  he  could  not  compel 

the  Defendant  to  take  the  title,  even  with  an  indemnity* 

In  Flight  V*  Booth  (c)  the  particulars  stated  that  no 
offensive  trade  was  to  be  carried  on  upon  the  premises ; 
but  the  original  lease  appeared  to  prohibit  other  trades, 
which  were  not  offensive,  and  it  was  held  that,  on  ac- 
count  of  the  discrepancy  between  the  particulars  and  the 
lease,  the  purchaser  was  entided  to  rescind  the  contract* 

The  Plaintiff  has  acted  with  such  a  degree  of  careless- 
ness as  to  disqualify  himself  from  enforcing  this  con- 
tract. He  was  well  aware  of  the  objection  to  the  title, 
and  making  a  provision  as  to  the  severance  of  the  rent, 
he  wholly  omitted  all  mention  of  the  proviso  for  re-entry. 
The  Plaintiff,  therefore,  was  justified  in  assuming,  and 
did  assume,  either  that  there  were  no  other  objections 
to  the  title  than  those  specially  provided  for,  or  that 
the  ground  landlord  would  join  and  sever  the  joint 
liability.     The  courts  will  not  assist  a  party  who  has, 

even 

(a)  See  WHie  v.  Warner^  2  (b)  2  Mer.  424.,  and  3  Mad. 
Mcr.  459.  193. 

(c)  1  mng.  i\r.  C  870. 

Ur  2 
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1843.  even  inadvertently  or  by  negligence,  misled  a  purchaser, 
and  they  require  that  special  conditions  of  sale  should 
be  expressed  in  the  most  clear  and  unambiguous  terms ; 
Southby  V.  HtUt  (a),  Symons  v.  James  {b)^  Taylor  v. 
Martindale,  {c)  <^  If  there  is  misrepresentation,  so  that 
the  acuteness  and  industry  of  the  purchaser  is  set  to 
sleep,  and  he  is  induced  to  believe  the  contrary  of  what 
is  the  real  state  of  the  case,  the  vendor  in  such  case 
is  bound  by  that  misrepresentation;^  Pcpe  ▼•  Gar* 
land,  {d) 

Mr.  Pemberton  Leigh^  in  reply.  It  is  impossible  that 
a  purchaser  could  have  believed  that  the  Marquis  of 
Westminster^  who  was  no  party  to  the  contract,  would 
have  joined  in  the  conveyance ;  such  is  not  tiie  usual 
course.  The  provision  for  giving  to  the  vendor  a  bond 
for  the  due  performance  of  the  covenaniSf  shews  that 
.nere  were  other  cooenantSj  and  that  they  were  to  con- 
tinue.. The  real  intention  was  to  apportion  the  per- 
manent  charge,  viz.  the  rent,  between  the  purchasers, 
and  to  leave  the  contingent  liabilities  as  they  were. 

• 
Fildes  v.  Hooka-  does  not  apply ;  that  was  not  a  case 

of  a  contract  to  sell  a  leasehold  interest  as  it  existed, 

but  an  unrestricted  agreement  to  grant  a  valid  lease  for 

twenty-one  years.   Here  the  Plaintiff  has  not  contracted 

to  make  out  a  title  for  ninety-nine  years,  but  to  sell  the 

leasehold  interest  which  he  is  entitied  to,  together  with 

another  house,  under  one  lease  from  the  Marquis  of 

Westminster. 

The  Master  of  the  Rolls. 

Many  inconveniences  necessarily  arise,  when  lease- 
holds consisting  of  several  houses  held  under  the  same 

lease 

(a)  2  Afyl.  4.  Cr,  207.  (c)  Ih.  658. 

(6)  1  r.  4"  C.  (C  C.)  487.  ((/)  4  F.  4-  a  (-fijw.)  p.  401. 


CASES  IN  CHANCERY.  597 

lease  are  sold  in  several  lots  to  distinct  purchasers ;  for  1843. 
if  the  lease,  as  must  be  expected,  contains  covenants 
affecting  the  whole,  and  a  proviso  that  on  breach  of  any 
covenant,  the  landlord  is  to  have  a  right  to  re-enter,  it 
is  evident  that  the  purchaser  of  one  lot  may  be  evicted, 
without  any  default  of  his  own  part,  but  solely  through 
the  de&ult  of  another  purchaser.  This  is  certainly  a 
very  inconvenient  state  of  circumstances,  and  the  ques- 
tion whether  a  purchaser  is  to  be  compelled  to  complete 
his  purchase  depends  upon  the  nature  of  the  contract, 
what  he  has  agreed  to  buy,  and  under  what  circum- 
stances. 

This  was  an  agreement  to  purchase  an  existing  lease- 
hold interest ;  and  the  distinction  is  important,  that  it 
was  not  an  agreement  to  purchase  an  absolute  interest 
to  endure  for  a  certain  number  of  years,  but  to  purchase 
*^  a  leasehold  estate  held  under  the  Marquis  of  West" 
mifuUr  for  a  term  of  years."  The  leasehold  interest 
was  to  be  sold  in  two  lots,  though  held  under  one  lease. 
It  is  expressly  stated  in  the  particulars  of  sale,  that 
lot  1.  was  **  held  on  lease  from  the  Marquis  of  West" 
vdnsUr  with  lot  2.,''  and  that  lot  2.  was  *^  held  on  lease 
with  lot  1.  as  above,''  and  at  the  foot  of  the  particulars 
it  was  stated,  *^  that  the  original  lease  would  be  pro- 
duced at  the  time  of  the  sale." 

The  lease  was  produced,  and  was  inspected  by  the 
solicitor  of  the  gentleman  about  to  purchase.  This  is 
admitted*  The  whole  interest  possessed  being  the  whole 
subject  of  the  sale  described,  there  could  not,  after 
the  inspection,  be  the  slightest  doubt  of  what  was  in- 
tended. The  Defendant  purchased  the  leasehold  in- 
terest ;  and  he  now  says  that  there  is  in  the  particulars 
and  conditions,  expressions  which  operate  as  a  misrepre- 
sentation*   It  is  not  imputed  that  there  is  any  fraud, 

JRr  3  but 
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1848.  but  it  is  sud  that  the  purchaser  was  deluded  and  lulled 
by  these  conditions  of  sale;  that  the  leaseholds  were  held 
under  one  rent,  and  were  subject  to  covenants  of  a  special 
nature^  as  covenants  to  insure,  not  to  permit  noisome 
trades  to  be  carried  on  upon  the  premises,  &C.,  and  on 
breach  of  any  of  which  covenants,  a  right  of  re-entiy 
was  reserved  to  the  lessor,  yet  it  was  merely  stated  that 
lot  1.  was  to  be  sold  subject  to  a  ground  rent  of  4eL 

The  wliole  being  held  under  a  rent  of  SL,  it  was  ne- 
cessary to  make  an  arrangement  for  the  apportionment, 
and  it  was  provided  for  by  the  conditions.  Again,  it 
was  necessary  to  shew  that  there  was  then  a  good  title, 
which  would  not  have  been  the  case  if  there  had  been 
a  breach  of  covenant,  and  a  right  of  re-entry  had  acy 
crued  to  the  landlord,  and  provision  was  made  for  that, 
for  the  seventh  condition  provides  that  the  production  of 
the  receipts  should  be  evidence  of  the  performance  of  all 
the  caoenarUs.    This  therefore  is  guarded  against. 

The  eighth  contains  this,  *^  that  the  purchaser  shall 
execute  a  bond  in  the  penalty  of  1000/.  to  the  vendor,  to 
indemnify  him  and  the  estate  of  his  testator  against  the 
rent  and  covenants  in  the  original  lease,  as  is  usual  in 
such  cases."  Surely,  if,  on  the  sale  of  the  leasehold  in- 
terest, the  lease  was  produced,  and  the  purchasers  were 
told  that  they  must  indemnify  each  other  as  against  the 
apportioned  rent,  and  the  landlord  as  against  ^^  rent  and 
covenants^  it  cannot  be  said  either  that  the  party  was 
not  aware  of  what  he  was  doing,  or  that  it  was  intended 
that  the  landlord  was  to  release  the  covenants.  This 
condition  implies  unavoidably  that  the  covenants  were 
to  be  continued  in  force. 

In  this  state  of  things  the  purchaser  says,  I  ought  to 
be  indemniBed,  because  I  had  a  right  to  assume  that 

the 
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the  landlord  would  join  in  releasing  or  in  apportioning  184S* 
the  covenants.  I  do  not  think  there  is  any  ground  for 
that  assumption ;  there  may  be  great  inconvenience,  but 
the  purchaser  contracted  subject  to  it  I  may  also  ob- 
serve that  the  purchaser  of  lot  2.  has  as  great  an  interest 
in  preventing  a  forfeiture  as  the  purchaser  of  lot  1. 

The  exception  must  be  allowed,  and  there  must  be  a 
decree  for  specific  performance  with  costs. 


I  quite  agree  with  the  observations  which  have  been 
made  on  special  conditions  of  sale ;  and  I  think  that 
eqoity,  nay  common  honesty,  requires^  that  conditions 
of  sale  should  fiiirly  represent  the  real  situation  of  the 
property,  (a) 

(a)  See  Hjfde  v.  DaUawayf  4  Btmf,  p.  608«,  and  the  caiet  there 
cited. 


lir  ^ 


eoo 
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164S. 


Nop,  23,  84. 


WEDGWOOD  V.  ADAMS. 


rflHIS  was  a  bill  filed  by  a  purchaser  for  the  specific 
-*-    performance  of  a  contract. 

In  Tdmiary  18  38,  Ann  Parry  and  William  Edwards 
Parry,  being  entitled  to  some  real  estate,  which  was  then 


In  cases  of 
specific  per- 
formance, 
courts  of 
equity  ex- 
ercise a  dis- 
cretion.   In 

cases  of  great  .      .  •  i   .  i. 

hardship,  they  subject  to  certam  mcumbrances,  conveyed  it  to  three 

r**^  ITV^"  ^^"s^^^J  Adams,  Leach,  and  Paynter,  on  trust  to  sell, 
leave  the         and  apply  the  produce  in  payment  of  the  mortgages  and 

incumbrances  thereon,  and  then  in  payment  of  the 
scheduled  debts  of  the  grantors,  due  on  judgment, 
bond,  and  otherwise,  and  aflerwards  of  the  costs, 
charges,  and  expenses  of  the  trustees,  and  then  to  pay 
off  all  sums  of  money  raised  and  advanced  under  tbe 

irutt  in  a  con-  pQ^e^s  contained  in  the  settlement  made  on  the  mar- 
tract  for  saJe,    ^ 

and  personally  riage  of  William  Edwards  Party  and  Martha  his  wife; 

o^rate  the*"  ^^^  ^^^^  ^"  payxnent  to  the  said  Ann  Parry  of  such  snm 
estate  from  as  would  be  sufficient  to  purchase  an  annuity  or  clear 
brances  there-  yearly  sum  of  100/.  for  the  life  of  the  said  Ann  Parry, 

on.  There  gj^j  ^^^  upon  trust,  to  pay  the  residue  or  surplus  of 
were  consider-  "^  "^  "^  ^ 

able  incum. 
brances,  and 


Plaintiff  to  his 
remedy  by 
recovery  of 
damage,  at 
law. 

Trustees 
joined  their 
cettui  que 


the  monies  to  arise  from  the  intended  sale  or  sales  unto 
Ann  Parry  and  William  Edwards  Parry,  in  such  pro- 
portions as  Adams,  Leach,  and  Paynter  should  appoint 
and  determine. 


It  did  not 
appear  whe- 
ther the  pur- 
chase money 
would  be  suf- 

charge  them,  In  May  1838,  the  three  trustees  and  Ann  Parry  and 
or  what  would  jynjiam  Edwards  Parry  entered  into  a  contract  in  writing, 
of  the  de-        for  the  sale  to  the  Plaintiff,  Colonel  Wedgwood,  of  part 

Court  refuTed   ^^  ^^  property.     The  agreement  was  expressed  to  be 

to  decree  a  made 

specific  per- 
formance against  the  trustees,  so  as  to  compel  them  to  exonerate  the  estate,  but 
left  the  purchaser  to  his  remedy  by  action  for  damages. 
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made  between  Jdams^  Leach^  and  PayrUer  (as  trustees 
for  jinn  Parry  and  William  Edwards  Parry),  and  Ann 
Parry  and  WiUiam  Edwards  Parry  on  the  one  part,  and 
the  Plaintiff  of  the  other  part,  and  thereby,  the  former 
agreed  to  sell  to  the  latter  the  property  in  question  for 
5600/. ;  and  the  parties  of  the  first  part  agreed,  on  re- 
ceipt of  the  purchase-money,  that  they,  and  all  other 
persons  having  any  estate  or  interest  therein,  would 
ooDTey  the  property  to  the  Plaintiff.  The  agreement 
then  proceeded  as  follows : — *<  And  it  is  hereby  agreed, 
that  if  any  part  of  the  said  premises  be  subject  to  an 
incumbrance,  the  same  shall,  if  required  by  the  said 
T.  J.  Wedgwood^  be  exonerated  by  the  said  J.  Adams^ 
Francis  G.  Leadif  W.  E.  Paynter,  Ann  Parry,  and  Wil^ 
Ham  £•  Parry,  and  the  estate  vested  in  them,  previously 
to  the  surrender  or  other  conveyance  to  the  said  71  J. 
Wedgwood." 


6ai 


1843. 


WXDGWOOD 

Ad  Alls. 


The  property  was,  at  the  time,  subject  to  certain 
incumbrances,  the  amount  of  which  bad  not,  at  the 
mriginal  hearing,  been  ascertained.  All  the  Defendants 
appeared  and  answered  the  bill ;  but  the  two  Parrys  and 
Paynter  having  made  default  in  appearing  at  the  hear- 
ing, the  Plaintiff  took  a  decree  against  them  by  default, 
and  it  was  referred  to  the  Master  to  ascertain  the  value 
of  the  property  comprised  in  the  indenture  of  February 
1838,  and  the  incumbrances  thereon. 

By  the  Master's  report,  it  appeared  that  the  monies 
receivable  from  the  whole  of  the  proper^,  if  sold,  would 
be  less  than  the  amount  of  the  existing  incumbrances 
thereon,  and  the  amount  of  the  deficiency  was  a  subject 
of  dispute  between  the  parties.  Adams  and  Leach  had 
not  had  notice  of  some  of  the  incumbrances  till  after  the 
institution  of  the  suit* 


The 
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1849.  The  cause  having  come  on  for  further  directions^ 


Wkdgwood 

V, 

Adams. 


Mr.  Kindersley  and  Mr.  Parry  for  the  Pkunti£^  asked 
for  a  decree  against  the  trustees  for  the  specific  perform- 
ance of  the  contract  entered  into  by  them,  and  a  di- 
rection for  them  to  exonerate  the  estate  according  to 
the  express  terms  of  the  contract 

Mr.  Pemberton  Leighf  Mr.  Turner^  and  Mr.  Edgsr 
Montagu  for  the  Defendants,  the  trustees. 

In  cases  of  specific  performances,  the  courts  of  equity 
exercise  a  discretion,  and  will  not  interfere  if  the  cir- 
cumstances of  the  case  make  it  unreasonable  so  to  da 
They  will  not  execute  a  contract  which  unfairly  presses 
on  one  of  the  parties.  Thus  a  mortgagor  who  con- 
tracts to  grant  a  lease,  will  not  be  decreed  to  pay  off 
the  mortgage,  in  order  to  enable  him  to  complete  the 
contract ;  Costigan  v.  Hastier  (a),  the  lessee  will  be 
left  to  his  remedy  at  law.  So  where  a  tenant  for  lifei 
who,  upon  the  settlement  by  him  of  lands  of  equal 
value,  was  absolutely  entitled  to  the  settled  estates, 
entered  into  a  contract  for  the  sale  of  them,  the  Court 
declined  ordering  him  to  procure  and  settle  lands  of 
equal  value,  in  order  to  complete  his  contract,  Hawdl 
V.  George  (b) ;  and  in  Matins  v.  Freeman  (c),  the  Court 
declined  to  interfere,  where,  by  mistake,  a  party  had,  at 
an  auction,  bid  for  and  purchased  the  wrong  lot  Here 
the  trustees,  having  no  personal  interest,  have,  impro- 
vidently  and  without  knowing  the  state  of  the  incum- 
brances, contracted  to  exonerate  the  estate  from  them : 
there  is  no  knowing  the  extent  of  their  liability  if  they 
are  compelled  specifically  to  perform  the  contract  This 
is  a  proper  case  for  damages  at  law. 

Mr. 

(a)  2  Sch.  ^  Lef.  160.  (c)  2  Keen,  25. 

{l>)  I  Mad.  1. 
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Mr.  Kinderdey  in  reply*  1843. 

The  Master  qfthe  Rolls. 

The  question  is  simply  this,  whether  the  trustees, 
who  entered  into  this  contract,  are  personally  liable 
to  exonerate  the  purchased  estate  from  the  incum- 
brances which  afTect  it,  and  whether  they  are  to  be 
compelled  specifically  to  perform  the  contract  which  they 
have  entered  into. 

The  first  question  argued  is  as  to  the  meaning  of  the 
contract  It  appears  that  Arm  Parry  and  W.  E*Parry^ 
the  owners  of  the  estate  in  question,  were  indebted 
apparently  to  a  large  amount,  and  they  conveyed  the 
estate  to  three  trustees,  in  order  that  it  might  be  sold. 
The  contract  was  entered  into  by  the  three  trustees  and 
by  the  two  persons  beneficially  interested  in  the 
estate.  The  duties  to  be  performed  by  the  trustees  and 
the  beneficial  owners  were,  as  in  all  ordinary  cases, 
very  distinct.  The  trustees  were  to  perform  the  duties 
belonging  to  their  trust,  and  the  beneficial  owners  were 
to  perform  every  duty  attached  to  the  property.  This 
*  being  the  situation  of  the  parties,  it  is,  in  the  commence- 
ment of  the  contract,  carefully  stated  that  the  three 
trustees  were  trustees  of  the  estates  of  the  other  parties 
to  the  contract,  and  it  is  also  expressly  stated  that  they 
entered  into  the  contract  as  trustees.  In  the  course^ 
however,  of  the  same  contract^  the  trustees  and  the 
beneficial  owners  are  joined  together  in  the  same  agree- 
ment, that  is,  they  all  agree,  without  any  distinction, 
that  there  shall  be  a  clear  title  made  out  at  their  ex- 
pense, that  the  estate  shall  be  conveyed  or  surrendered 
free  from  incumbrance,  and  that  there  shall  be  cove- 
nants for  quiet  enjoyment,  and  so  on ;  and  then  follows 
another  and  distinct  agreement,  that  if  there  shall  be 

any 
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1843.  any  incambrance  on  the  property,  it  sbaU  be  exonerated 

J^^"^^*^*^  by  the  five  persons  named,  viz.  by  the  trustees  and 

v.  the  beneficial  owners,  and  that  the  estate  shall  be  vested 

Adams.  j^j  ^y^^^  pj^j^^,  ^  the  conveyance. 

On  the  construction  of  the  contract,  I  am  inclined  to 
think  that  its  effect  is  to  create  a  personal  obligaticm  in 
the  trustees,  but  I  can  hardly  believe  that  this  effect 
could  have  been  known  to  the  parties  at  the  time.  It 
is  to  me  extraordinary,  that  trustees  who  had  no  interest 
whatever  in  the  matter,  should  knowingly  enter  into  a 
personal  obligation  to  exonerate  the  trust  estate  from 
every  incumbrance  that  might  affect  it.  It  seems  to 
me  equally  extraordinary,  that  a  purchaser  who  in- 
tended to  rely  on  the  personal  liability  of  the  trustees 
should  not  have  taken  care  to  have  that  distinctly  stated, 
and  to  distinguish  the  trustees  from  the  persons  bene- 
ficially  interested,  and  not  confound  them  in  the  same 
agreement,  as  seems  to  have  been  done  here. 

I  conceive  this  to  be  an  ill-drawn  contract :  the  e&ct 
may  however  be  that  contended  for  by  the  I^aintiff. 
Suppose  it  to  be  so,  the  question  then  arises,  whether, 
under  the  circumstances,  it  is  a  fit  contract  to  be  spe- 
cifically performed.  One  of  the  questions  raised  is, 
that  the  obligation  is  not  formally  enough  insisted  upon 
in  the  pleadings ;  but  I  think  that  a  Plaintiff  is  not 
obliged  to  state  each  particular  portion  of  the  contract 
which  he  calls  upon  the  party  to  perform,  and  that  when 
ne  asks  for  a  specific  performance,  a  specific  perform- 
ance of  every  thing  in  the  contract  is  implied. 

That  being  so,  the  question  is,  whether  the  contract 
is  of  such  a  nature,  as,  under  the  circumstances,  the 
Court  will  decree  a  specific  performance  ?  Now  I 
would  rather,  before  I  decide  that  question,  look  at  the 


Adams* 
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cases  which  have  been  cited  on  the  subject;  but  with        184S. 
reference  to  the  last  argument  used,  viz,  the  difficulty    J^"^^*^^ 
of  determining  what  sum  would  be  unreasonable  to  v. 

compel  the  trustees  to  pay^  and  at  what  amount  the 
Court  would  stop ;  I  conceive  the  doctrine  of  the  Court 
to  be  this,  that  the  Court  exercises  a  discretion,  in  cases 
of  specific  performance,  and  directs  a  specific  performance 
unless  it  should  be  what  is  called  highly  unreasonable  to 
do  so.  What  is  more  or  less  reasonable,  is  not  a  thing 
that  you  can  define,  it  must  depend  on  the  circumstances 
of  each  particular  case.  The  Court,  therefore,  must 
always  have  regard  to  the  circumstances  of  each  case, 
and  see  whether  it  is  reasonable  that  it  should,  by 
its  extraordinary  jurisdiction,  interfere  and  order  a 
specific  performance,  knowing  at  the  time  that  if  it  ab- 
stains from  so  doing,  a  measure  of  damages  may  be 
found  and  awarded  in  another  Court.  Though  you 
cannot  define  what  may  be  considered  unreasonable, 
by  way  of  general  rule,  you  may  very  well,  in  a  par- 
ticular case,  come  to  a  balance  of  inconvenience,  and 
determine  the  propriety  of  leaving  the  Plaintiff  to  his 
legal  remedy  by  recovery  of  damages. 

There  would  be  great  inconvenience  either  way  in 
this  case.  By  this  contract.  Colonel  Wedgwood  was  to 
have  possession  of  the  estate  five  years  ago.  He  has 
had  possession,  and  certainly  cannot  now  be  deprived 
of  the  benefit  of  this  contract  without  very  great  in- 
convenience. On  the  other  hand,  if  these  Defendants 
are  called  on  to  pei'form  the  contract  in  the  way  here 
asked,  what  means  have  I  of  measuring  the  inconvenience 
to  which  they  will  be  subject?  I  have  statements  on 
both  sides  as  to  the  accounts  and  charges,  but  I  can 
form  no  opinion  whatever  as  to  what  may  be  the  result 
from  the  Master^s  report,  on  which,  I  find  it  in  great 
controversy  between  the  parties,  whether  the  whole  pur- 
chase 
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Wbdowood 

AOAIU. 
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chaae  money  of  the  estate  will  or  will  not  discharge  the 
incumbrances.  I  roust,  thereforei  look  at  it  in  this 
light,  that  it  may  not  be  sufficient;  and  if  so,  I  have 
DO  measure  of  the  extent  to  which  the  purcfaaae-mooey 
may  be  deficient  It  may  be  SOOL,  SOOLf  or  5001^  and 
for  any  thing  I  know,  it  may  be  5000^. 

I  will  not  decide  the  question  at  this  moment,  as  I 
wish  to  look  at  the  cases :  I  will  mention  it  again. 


Nav.U. 


The  Master  of  the  Rolls. 

In  this  case,  I  have  looked  over  the  papers,  and  I 
think  that  the  contract  is  not  at  all  less  extraordinary 
than  the  trust  deed,  which  is  a  deed  for  the  payment  of 
every  sort  of  claim  before  even  the  costs  and  expenses 
of  the  deed. 


However,  after  consideration,  I  think  I  cannot  order 
a  specific  performance  of  that  agreement;  and  with  regard 
to  its  being  a  mere  money  ^objection,  I  could  not,  when 
this  case  was  argued,  call  distinctly  to  my  mind  a  case  of 
that  sort,  of  which  I  had  some  recollection,  and  which 
came  before  Lord  Hardwicke.  It  is  a  case  not  actoally 
reported,  but  it  is  cited  in  the  argument,  (a)  There,  a 
person  being  entitled  to  a  small  estate  under  the  will  of 
his  father,  on  condition  that  if  he  sold  it  within  twenty- 
five  years,  half  the  purchase  money  should  go  to  his 
brother,  sold  it  within  the  time,  and  the  question  was 
whether  that  agreement  should  be  specifically  performed ; 
Lord  Hardwicke  thought  not,  because,  by  the  specific 
performance  of  it  he  would   lose   half  the   purchase 

money. 

(a)  In  Ramidm  v.  EfyUon,  8  Fes,  sen.  p.  507* 
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money.    I  think  that  came  very  pearly  to  a  case  of  mere        184S. 
pecuniary  objecUon.  ^J^^^d 

r. 

I  cannot  decree  a  specific  performance,  and  it  is  for       ^^^^^^ 
the  Plaintiff  therefore  to  consider  what  he  will  do. 


NoTS.— -The  bill  was  afterwards  disinissed  without  costs,  J^o- 
vember  1844.    See  poiU 


JACKLIN  t;.  WILKINg,  l>ec.  is. 

A  FTER  the  Defendant  had  been  served  with  a  sub-  A  Plaintiff 

'^^"  poena,  but  before  he  had  appeared  and  before  the  appearance 

time  for  appearance  had  expired,  the  Plaintiff  without  ^^^^  *.  notice 

.    ,  ,                   n   y        r^                               i        T^.    r        i                     •  of  UlOUOn  OH 

any  special  leave  of  the  Court,  gave  the  Defendant  notice  the  Defend- 

of  motion  for  an  injunction.  ^^  without 

*'  first  obtaining 

the  special 

The  defendant  did  not  appear  upon  the  motion.  leave  of  the 

*  ^           *  Court;  and 

the  notice  of 

The  Master  of  the  Rolls  having  intimated  that  he  motion  should 

•^      .       ,                       ^  state  that  such 

thought  the  proceeding  irregular.  leave  has  been 


given. 


Mr.  Schombergf  in  support  of  the  motion,  argued  as 
follows :  — 

Formerly  it  was  necessary  to  serve  the  Six  Clerk  with 
all  notices  of  motion ;  until  appearance  the  Defendant 
had  not  appointed  one,  and  it  was  therefore  of  necessity 
that  the  Court  should  be  applied  to  for  the  purpose  of 
allowing  the  notice  to  be  served  personally:  but  the 
office  of  Six  Clerk  has  been  abolished,  and  now  by  the 

new 
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new  Orders  of  October  1842  {a\  the  parties  theoiselTes 
and  their  attornies  may  be  served  with  notice  of  all  ap- 
plications ;  it  is  therefore  no  longer  necessary  to  obtain 
special  leave  to  serve  them. 


The  Master  of  the  Rolls  said  there  had  been  no 
alteration  in  the  practice  in  this  respect  That  special 
leave  ought  to  have  been  obtained,  and  that  the  bet 
should  have  been  stated  in  the  notice  of  motion,  (b) 

Mr.  Schomberg  then  proposed  to  move  ex  parte;  bat 

The  Master  of  the  Rolls  said  that,  after  the  delay 
which  had  taken  place,  such  a  course  could  not  be 
permitted. 

(a)  Ord.  Can.  S14,  S15.  (5)  HOi  v.  RimeU,  8  Sw.  6SS. 


Note,  -*  See  Ranubothm  v.  Freeman,  4  Beavan,  14S. 
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ABATEMENT  OF  PURCHASE- 
MONEY. 

See  Vendor  and  Purchaser,  4. 


ABSOLUTE  INTEREST. 

1.  A  testator  gave  a  fund^  subject 
to  the  life  interest  of  his  wife,  to 
A.^  B,f  and  C,  equally  to  be  di- 
vided between  them ;  <*  but  in 
case  of  the  decease  of  C.  without 
leaving  lawful  issue,"  he  gave  her 
one  third  between  A.  and  B> 
Held,  that  upon  the  decease  of 
the  wife,  C,  who  was  then  living, 
became  absolutely  entitled  to  one 
third  of  the  fund.  Barker  v. 
Cocks.  Page  82 

^  Devise  of  leaseholds  on  trust  for 
A.  for  life,  and  afterwards  to  his 
issue  male  severally  and  respec- 
tively, according  to  their  senior- 

[  ities,  and  in  default  to  his  heirs  ac- 
cording to  their  senforities,  and  in 
Vol.  VI, 


default,  over.  Held,  that  A.  took 
an  absolute  interest.  Jordan  v. 
Ziotve.  Page  S50 

ACCOUNT. 

1.  Where  a  bill  for  an  account  which 
relies  on  certain  items  as  the 
ground  for  transferring  the  matter 
from  the  jurisdiction  of  a  court 
of  law  to  that  of  equity,  also  con- 
tains a  general  vague  charge  of 
there  being  voluminous  and  in- 
tricate accounts  between  the  par- 
ties ;  then,  if  the  Plaintiff  fails  in 
supporting  his  equity  upon  the 
particular  items,  he  cannot  main- 
tain the  bill  agunst  a  demurrer 
upon  the  latter  vague  charges. 
Darthez  v.  Clemens.  165 

2.  A  husband  carried  on  the  busi- 
ness of  a  victualler  with  stock, 
&c.  which  formed  the  separate 
estate  of  the  wife ;  in  carrying  on 
the  business  he  disposed  of  the 

S  s  consumable 
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consumable  stock,  and  substituted 
similar  articles,  and  at  a  subse- 
quent period  he  .sold  the  stock 
and  business.  By  the  decree  an 
account  was  directed  against  the 
husband  of  the  stock  comprised 
in  the  settlement  and  sold.  Held, 
that  the  Master  properly  included 
the  substituted  stock  in  the  ac- 
count.   England  y.  Doums. 

Page  269 

S.  In  charity  informations,  the  ac- 
count is  sometimes  carried  back 
to  the  date  of  the  report  of  the 
charity  commissioners,  sometimes 
it  is  directed  from  the  filing  the 
information,  and  sometimes  from 
the  decree,  according  to  the  cir- 
cumstances of  each  case.  The 
'  Attorney-General  v.  The  Drapers* 
Company.  S82 

4.  Partnership  accounts  having  been 
directed  to  be  taken  by  the  Master, 
in  a  case  in  which  some  of  the 
books  had  been  lost,  the  Court 
directed  the  Master,  if  it  should 
appear  in  taking  the  account  that 
any  necessary  books,  &c.  shpuld 
be  wanting,  to  report  the  same 
specially ;  and  whether,  in  conse- 
quence of  the  want  of  such  books, 
he  was  unable  to  proceed  satis- 
factorily in  taking  the  accounts. 
Millar  v.  Craig.  433 

See  Mortgagor  and  Mortgagee, 
Pleading,  6. 


ACQUIESCENCE. 
See  Trust,  1. 


ACTION  AT  LAW. 

A  motion  being  made  for  an  injunc- 
tion, it  stood  over  with  liberty  to 
the  Plaintiff  to  bring  an  action  to 
establish  his  right.  The  Plaintiff 
neglecting  to  proceed  therein,  the 
motion  was  refused  with  costs. 
Perry  v.  Truefitt.  Page  418 

ADMINISTRATION  BOND. 

Where  no  proceedings  have  been 
taken  to  put  an  administration 
bond  in  suit,  a  sum  due  from  the 
administrator  at  his  death  to  the 
estate  of  the  intestate,  is  not  a 
specialty  debt.    Parker  v.  Young. 

m 

ADMINISTRATION  SUIT. 

1.  Under  a  decree  in  an  administra- 
tion  suit,  certain  parties  only  were 
allowed  to  attend  before  the 
Master.  The  Master  approved 
of  some  suits  being  instituted  by 
the  receiver,  who  was  to  be  in- 
demnified out  of  the  estate.  The 
funds  appearing  by  affidavit  to  be 
"  abundantly  ample,"  the  Court 
ordered  the  institution  of  the 
suits,  and  the  paynaent  of  cosu 
out  of  the  fund  standing  to  the 
general  credit  of  the  cause,  upon 
service  on  those  only  whom  the 
Master  had  authorized  to  attend 
him  on  the  reference.  Lockkart 
V.  Hardy.  267 

2.  Afler  an  estate  has  been  fully 
administered  in  this  Court,  the 

executor 
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executor  will  not  be  permitted 
without  the  leave  of  the  Court,  to 
prosecute  an  action  to  recover 
part  of  the  testator's  property 
from  a  party  to  the  suit.  Old- 
fdd  V.  Cobbch.  Page  515 

ADMINISTRATOR. 
See  Administration  Bond. 

ADVERSE  POSSESSION. 

Trustees,  with  the  consent  of  A.  B.y 
the  tenant  for  life,  had  a  power  to 
sell  the  trust  estate,  and  invest 
the  produce  in  other  real  estate. 
In  1810,  A,  B.,  with  the  concur- 
rence of  the  trustees^  sold  the 
estate  for  SWA^  and  received  the 
purchase  money.  About  the  same 
time  (but  whether  with  the  con- 

•  currence  of  the  trustees  was  not 
proved),  A,  B,    purchased    an- 

.    other  estate  for  17,400^    Of  the 

.  8440/.,  8124/.  was  paid  by  A.  B. 
in  part  payment  for  the  second 
estate ;  the  remainder  was  paid 
partly  out  of^.  J9/s  monies,  and 
partly  by  money  raised  by  a  mort- 
gage of  the  estate.  The  estate 
was  conveyed  to  A.  B.  in  fee.  No 
acknowledgment  or  declaration  of 
trust  was  ever  made  by  A.  B.y  and 
he  retained  possession  of  the 
estate  till  thirty  years  after,  when 

«  he  became  bankrupt.  The  Court, 
against  A*  JB.'s  assignees,  pre- 
sumed, under  these  circumstances^ 
that  the  purchase  had  been  made 

-  under  the  power  for  the  benefit  of 
the  trust,  and  held  that  there  had 

'    beea  no  such  adverse  possession. 


and  no  such  acquiescence  on  the 
part  of  the  trustees,  as  to  preclude 
the  Court  making  a  declaration 
that  they  had  a  lien  on  the  estate 
to  the  extent  of  the  trust  monies 
invested  in  its  purchase.  Price  v. 
Blakemore.       •  Page  507 

AFHDAVITS. 

A  motion  for  an  injunction  and  re- 
ceiver being  brought  on,  stood 
over  at  the  request  of  the  De- 
fendant, who  filed  his  answer  the 
next  day.  Held,  that  the  Plain- 
tiff might  use  affidavits  subse- 
quently filed,  in  contradiction  to 
the  answer,  and  which,  under 
these  circumstances,  must  be 
treated  as  an  affidavit.  Giiton  v. 
Nicol.  422 

AGENT. 

The  Defendant,  through  the  agency 
of  one  YateSf  granted  to  the 
Plaintiff  an  annuity,  redeemable 
on  six  months'  notice.  In  May 
18S0,  notice  was  given  to  repur- 
chase in  Navembery  and  in  August 
1830,  the  Defendant  entrusted 
Yaies  with  the  money  for  the  re- 
purchase. In  October^  Yaies  pre- 
vailed on  the  Plaintiff  to  execute 
the  deed  of  re-assignment,  dated 
in  November^  and  indorsed  on  the 
annuity  deed,  without  receiving  the 
repurchase  money,  but  the  Plaintiff 
did  not  sign  any  receipt  for  the 
money.  Yates  afterwards  pro- 
duced the  deed  to  the  son  of  the 
Defendant,  to  satisfy  him  of  the 
S  s  2  payment, 
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payment,  and  it  was  handed  back 
to  Yates  to  be  kept  by  him,  with 
the  Defendant's  other  documents. 
Yates  acted  in  the  transaction  as 
agent  of  both  parties.  He  re- 
tained the  money,  and  to  de- 
ceive both,  continued  the  pay- 
ment of  the  annuity,  but  after- 
wards died  insolvent.  The  De- 
fendant subsequently  obtained 
possession  of  the  deed.  Held, 
under  the  circumstances,  that  the 
Defendant  was  not  discharged, 
but  was  bound  to  pay  to  the 
Plaintiff  the  repurchase  money 
with  interest  from  November  1 880, 
the  Plaintiff  accounting  for  the 
subsequent  receipts  of  the  annuity. 
Vandaleur  v.  Blagrave.  Page  565 

See  PRODUdTioN  of  Documents,  S. 

ALLEGIANCE. 

1.  Discussion  of  the  question  whether 
a  sovereign  prince  is  liable  to  the 
jurisdiction  of  the  courts  of  a 
foreign  country,  in  which  he  hap- 
pens to  be  resident,  and  as  to  the 
liability  to  suit  of  one  who  unites 
in  himself  the  characters  both  of 
an  independent  foreign  sovereign 
and  a  subject.  The  Duke  of 
Brunsmckv.  The  King  of  Hanover. 

1. 

2.  A  sovereign  prince,  resident  in 
the  dominions  of  another,  is  or- 
dinarily exempt  from  the  juris- 
diction of  the  courts  there.    Jbid» 

S.  A  foreign  sovereign  may  sue  in 
this  country,  both  'at  law  and  in 
equity  ;  and,  if  he  sues  in  equity, 
he  submits  himself  to  the  juris- 


diction,  and  a  cross  bill  may  be 
filed  against  him,  which  he  most 
answer  on  oatli;  but  a  foreign 
sovereign  does  not,  by  filing  a 
bill  in  Chancery  against  A.,  make 
himself  liable  to  be  sued  in  that 
court  for  an  independent  matter 
by  B.  The  Duke  of  Bruntmick 
V.  The  King  of  Hanover.    Page  1 

4.  The  King  of  Hanover  after  his 
accession,  renewed  his  oath  of 
allegiance,  to  the  Queen  of  Eng* 
land  J  and  claimed  the  rights  of  an 
English  peer :  Held,  that  he  was 
exempt  from  the  jurisdiction  of 
the  English  courts  for  acts  done 
by  him  as  a  sovereign  prince,  but 
was  liable  to  be  sued  in  those 
courts  in  respect  of  matters  done 
by  him  as  a  subject.  Held  also, 
that  the  sovereign  character  pre- 
vailed where  the  acts  were  done 

*  abroad,  and  also  where  it  was 
doubtful  in  which  of  the  two  cha- 
racters they  had  been  done.  Ibid. 

See  Foreign  Law,  2. 

ALLOWANCE. 
See  Executor,  I. 

ALTERNATIVE  RELIEF. 
See  Pleading,  6. 

AMENDMENT. 
1.  A  Plaintiff  does  not,  by  obtaining 
an  order  to  amend,  between  the 
time  of  giving  notice  of  a  motion 
for  the  production  of  documents 
and  its  being  heard,  deprive  him- 
self of  his  right  to  their  produc- 
tion.    Chidmck  v.  PrebUe.     264 

2.  Where 
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2.  Wliere  the  bill  xb  amended  before 

answer,    it   is   not   necessary  to 

serve  a  suhpcena  to  answer  the 

amendments.     Stanley  v.  Bond. 

Page  420 
Sec  Answer,  1. 

Injunction,  6. 

Irregularity,  2. 

State  of  Facts. 

ANNUITY. 

See  Double  Agency. 
Fraud,  2. 

ANSWER. 

1.  Where  a  bill  is  amended  before 
answer,  the  Defendant  is  not  en- 
titled to  eight  weeks  from  the 
amendment  to  answer  it.  Stanley 
V.  Bond.  420 

2.  A  motion  for  an  injunction  and 
receiver  being  brought  on,  stood 
over  at  the  request  of  the  De- 
fendant, who  filed  his  answer  the 
next  day.  Held,  that  the  Plaintiff 
might  use  affidavits  subsequently 
filed,  in  contradiction  to  the  an- 
swer, and  which,  under  these 
circumstances,  must  be  treated 
as  an  affidavit.     Gibson  v.  Nicol. 

422 

3.  A  Defendant  put  in  an  insuffi- 
cient answer;  the  Plaintiff  ob- 
tained an  order  to  amendj  and 
that  the  Defendant  might  answer 
the  exceptions  and  amendments 
together.  Held,  that  the  Defend- 
ant's answer  to  the  amended  bill 
was  to  be  deemed  sufficient  at  the 
end  of  two  months,  under  the  4th 
Order  of  April  1828|  and  not  at 


the  end  of  three  weeks  under  the 
6th  amended  Order  of  April  1 828. 
Lloyd  ▼.  Clark.  Page  467 

See  Gaming. 

Impertinence. 

Prolixity. 

APPEARANCE. 
Privileged  Defendant  who  had  ap- 
peared, held  not  to  have  waived 
his  right  to  insist  on  his  privilege 
by  demurrer.  The  Duke  of 
Brunstoick  v.  King  of  Hanover.  1 

APPORTIONMENT  OF  COSTS. 

An  information  related  to  two  ob- 
jects, one  failed,  and  the  decree 
dismissed  so  much  of  the  inform- 
ation as  related  to  it,  without 
costs,  and  ordered  the  Defendant 
to  pay  the  informant  his  costs  of 
the  suit.  Held,  that  the  Taxing 
Master  was  wrong  in  apportion- 
ing the  general  costs  of  suit  be- 
tween the  two  objects.  The  Ah 
iomey^  General  v.  Lord  Carting' 
ion.  Af5^ 

AUTHORITY  TO  SUE. 

1.  A  petition  was  presented  in  the 
names  of  A.  and  B.,  but  without 
the  authority  of  A.  Held,  that 
having  regard  to  the  rights  of  the 
respondents,  the  petition  could 
not  be  ordered  to  be  taken  off  the 
file  on  the  application  of  A.  Tar- 
buck  V.  Tarbuck.  134 

2.  A  bill  being  filed  without  the 
written  authority  of  one  of  several 
^o«plaintifis,   and    the   evidence 

Ss  S  being 
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being  unsatisfactory  as  to  the  re- 
tainer, his  name  was  struck  out  as 
co-plaintiff  with  costs  to  be  paid 
by  the  solicitor.  Pinner  v. 
Knights.  Page  174 

3.  Where  a  solicitor  files  a  bill 
without  a  written  authority,  the 
onus  of  proof  is  cast  on  him.  If 
there  be  any  doubt  on  the  matter, 
the  Court  will  hold  him  liable. 

Ibid. 

4*  A  bill  filed  without  the  authority 
of  the  Plaintiff,  was  dismissed  with 
costs,  and  the  Plaintiff  was  taken 
under  an  attachment  for  non-pay- 

'  ment  of  costs.  The  Court,  on 
motion,  ordered  the  solicitor  to 
indemnify  A^  but  refused  to  re- 
lease A*  as  against  the  claim  of 
the  Defendants.  Held  also,  that 
A.  was  not,  on  such  an  application, 
to  be  deprived  of  his  right  against 
the  solicitor  to  damages  for  his 
imprisonment.     Hood  v.  Phillips, 

176 

5.  The  name  of  a  person  who  had 
been  made  the  next  friend  of  an 
infant  Plaintiff  without  his  au- 
thority, ordered  to  be  struck  out, 
but  liberty  was  given  to  the  co- 
Plaintiffs  to  amend  by  naming  a 
new  next  friend.     Ward  v.  Ward. 

251 

6.  As  to  the  liability  of  the  next 
friend  in  such  a  case  as  regards 
the  Defendant.  Jbid. 

7.  A  suit  was  prosecuted  through  a 
solicitor,  and,  as  the  Plaintiffs 
alleged,  without  their  authority. 
The  Defendant  gave  notice  ofmo- 
tion  to  dismiss  the  bill  for  want  of 
prosecution,  which,  being  served 


on  the  solicitor,  he  requested  the 
Plaintiffs  to  name  a  new  solicitor, 
which  they  refused  to  do.  The 
solicitor  then  moved  that  he  might 
be  dismissed  as  solicitor.  Held, 
that  no  such  order  could  be  made, 
but  personal  service  on  the  Plain- 
ti£&  of  the  notice  of  motion  to  dis- 
miss was  ordered.  The  Plaintifi 
took  no  step  to  relieve  themselves 
from  their  liability.  Held,  that 
the  Defendant  was  entitled  to 
have  the  bill  dismissed,  with  costs 
to  be  paid  by  the  Plainti£&,  leav- 
ing them  to  obtain,  as  against  the 
solicitor,  any  remedy  they  might 
have.    Tarbuck  ▼.  Woodcock. 

Page  581 


BEQUEST. 

1.  A  testator  gave  a  fund,  subject  to 
the  life  interest  of  his  wife,  to  A, 
D.y  and  C,  equally  to  be  divided 
between  them,  but  in  case  of  the 
decease  of  C.  without  leaving  law- 
ful issue,  he  gave  her  one-third 
between  A.  and  B.  Held,  that 
upon  the  decease  of  the  wife,  C. 
who  was  then  living,  became  abso- 
lutely entitled  to  one-third  of  the 
fund.     Barkery.  Cocks.  82 

2.  Bequest  of  residue,  in  trust,  afler 
payment  of  an  annuity  of  50/.  to 
A.  for  life,  to  apply  the  residue  of 
the  interest  towards  the  mainte- 
nance of  the  children  of  B.  until 
twenty-one,  and  in  case  of  the 
death  of  A.  during  their  minority, 
to  apply  the  whole  or  so  much  as 
was  necessary  in  the  same  way, 

and 
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and  after  the  death  of  A.^  when 
such  children  attained  twenty-one, 
to  transfer  the  principal  to  them. 
There  was  a  gift  over  in  case  there 
should  be  no  children  of  J9.  living 
at  the  death  of  A.  The  fund  was 
more  than  sufficient  to  provide  for 
the  annuity.  Held,  that  the  gift 
to  the  children  was  not  confined 
to  those  living  at  the  death  of  the 
testatrix.     Gardner  v.  James. 

Ptoge  170 
8.  Bequest  of  residue  to  A.  for  life, 
*^  and  whatever  she  can  transfer 
to  go  to  her  daughters/'  B.  and 
C.  Held,  that  the  gift  to  B.  and 
C.  was  void  for  uncertainty.  Flint 
V  Hughes.  S42 

See  Absolute  Interest. 
Breach  of  Trust,  11. 
Conversion. 
Heirs. 

Mortmain,  1, 2,  S. 
Substituted  Gift. 
Survivorship,  1. 

BILL. 
•    iSI^e  Taking  Bill  off  File. 

BELL  FOR  ACCOUNT. 
See  Pleading,  4,  5. 

BILL  OF  REVIEW. 

1.  Bill  ordered,  upon  motion,  to  be 
taken  off  the  file,  on  tlie  ground 
that  it  was  a  supplemental  bill 
in  the  nature  of  a  bill  of  review, 
which  ought  not  to  have  been 
filed  without  the  leave  of  the 
Court.  Davis  y.  Bluck.  393 

jL  A  contract  was  entered  into  for 


the  sale  of  the  vendor's  interest  in 
a  lease  and  premises  at  Doncasler, 
known  as  the  betting  rooms,  for 
the  remainder  of  the  lease  granted 
by  A.  A  bill  for  specific  per* 
formance  was  filed  by  the  pur- 
chaser, in  which  and  in  the  decree 
the  agreement  was  treated  as  com- 
prising the  premises  held  of  A.^ 
and  an  account  of  the  rents  was 
directed.  It  turned  out .  that  the 
rooms  and  premises  were  partly 
under  A.  and  partly  under  J9., 
whereupon  the  vendor  filed  a 
second  bill,  praying  a  declaration 
that  the  whole  was  comprised  in 
the  agreement.  Held,  however^ 
that  the  Plaintiff  could  not,  upon  a 
rehearing,  obtain  the  relief  asked 
by  the  second  bill,  nor  could  he,  by 
such  second  bill,  obtain  the  relief 
thereby  prayed,  whilst  the  decree 
stood  in  its  present  form  ;  that  to 
obtain  the  relief  asked,  the«^ori- 
ginal  cause  must  be  reheard  with 
the  second,  and,  consequently, 
that  the  second  bill  was  a  sup* 
plemental  bill  in  the  nature  of  a 
bill  of  review,  which  ought  not  to 
be  filed  without  leave  of  the  Court. 
Davis  v.  Bluck.  Page  993 

BILLS  OF  EXCHANGE. 

A.  B*  very  soon  afler  coming  of  age, 
was  induced  by  C.  2).,  his  superior 
officer,  to  accept  bills  for  3000/. 
at  two  months,  for  his  accommoda- 
tion, which  were  handed  by  CD. 
to  E.  F.  a  money  lender,  in  pay- 
ment of  a  debt  of  2590/.  E.F.,  who 
wa^.pcivy  to  the  transf^tipq,  aljt^r- 

S  s  4f  wards 
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wards  agreed  to  arrange  the  re- 
newal of  these  and  another  bill 
for  500/.  for  twelve  months,  in 
consideration  of  ^.  B*%  promissory 
note  for  2500/.  payable  in  three 
years,  which  sum  E.F.  charged 
for  his  expense  and  trouble,  £•  F. 
waSy  under  the  circumstances,  re- 
strained till  the  hearing,  from 
suing  for  the  2500/.  Lloyd  v. 
Clark.  Page  S09 

BOND. 

See,  Security  for  Costs,  L 
Survivorship,  2. 

BREACH  OF  TRUST. 

1.  If  trustees  are  directed  to  invest 
trust  money  on  government  or 
real  securities,  and  they  do  neither, 
they  are  answerable,  at  the  option 
of  the  cestuis  que  trusty  either  for 
the  money  or  the  stock  which 
might  have  been  purchased  there- 
with.    IVatts  V,  Girdlestone,     1 88 

2.  Husband  and  wife  had  a  power 
to  sell  real  estates,  with  the  con- 
sent of  the  trustees ;  the  monies 
were,  with  all  convenient  speed, 
to  be  laid  out  in  the  purchase  of 
other  lands;  and  until  a  conve- 
nient purchase  could  be  effected, 
it  was  made  lawful  for  the  trus- 
tees, with  the  consent  of  the  hus- 
band and  wife,  to  invest  the  money 
in  government  or  real  securities. 
A  sale  took  place  in  1811,  and  in 
1816  the  produce  was  lent  by  the 
trustees  on  personal  security. 
Held,  that  the  trustees  were  liable 
for  the  stock  which  the  money 


would  have  produced  in  1816. 
Held,  also,  that  the  trustees  ought 
not  to  have  consented  to  a  sale 
without  first  providing  the  means 
of  investing  the  purchase  money. 
IVatts  V.  Girdlestone.  Page  188 
S.  A  trustee  cannot,  by  contract, 
waive  his  right  to  resort  to  the 
life  interest  of  a  tenant  for  life,  for 
the  purpose  of  replacing  a  trust 
fund,  which,  in  breach  of  trust, 
he  has  lent  to  the  tenant  for  life. 
Fuller  V.  Knight.  205 

4.  A  trustee,  in  breacb  of  trust,  lent 
the  trust  fund  to  A*  B.^  the  tenant 
for  life.  The  trustee  afterwards 
concurred  in  a  creditors'  deed,  by 
which  A.  j&.'s  life  interest  was  to 
be  applied  in  payment  of  bis  debts, 
and  the  trustee  received  there- 
under a  debt  due  to  him  from 
A.  B.  Before  the  other  creditors 
had  been  paid,  the  trustee  retained 
the  income  to  make  good  the 
breach  of  trust.  Held,  upon  a 
bill  filed  by  the  trustees  of  the 
creditors'  deed,  that  this  Court 
would  not  prevent  such  an  appli- 
cation. Ibik. 

5.  Where  a  trustee  has  trust  money 
in  his  hands  which  he  is  authorised 
to  lay  out  in  the  public  funds  or 
on  real  security,  he  is  justified, 
pending  the  necessary  delay  ia 
completing  a  contemplated  mort- 
gage security,  in  investing  the 
money  in  exchequer  bills.  Mai- 
ihevos  v.  Brise.  239 

6.  A  trustee  properly  invested  trust 
money  in  exchequer  bills,  but  be 
left  them  undistinguished  in  the 
hands  of  a  broker ;  upon  a  mis- 

applicatioQ 
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application  of  them  by  the  broker, 
held,  that  the  trustee  was  per- 
sonally liable.   Maiihetos  v.  Brise. 

Page  239 

7*  A  trustee  was  empowered  to  in- 
vest in  the  public  funds  or  on  real 

-  security.  He  had  in  his  hands  a 
sum,  which,  in  the  interval  be- 
tween receiving  and  investing  in  a 
contemplated  real  security,  he 
invested  in  exchequer  bills,  which 
he  left  in  the  hands  of  a  broker, 
who  misapplied  them :  Held,  that 

•  the  trustee  was  liable  for  the  value 
of  the  exchequer  bills  at  the  time 
of  the  loss,  and  not  for  the  stock 
which  the  money  would  have  pur- 
chased. Ibid. 

S.  A  testatrix  gave  her  personal 
estate  to  A.  and  JB^  subject  to 
debts  and  legacies,  upon  certain 
trusts,  and  she  appointed  A*  alone 
executor.  A  "fund,  over  which 
the  testatrix  had  a  power  of  ap- 
pointment, was  transferred  into 
the  names  of  A.  and  B,  A.f  the 
executor,  representing  that  a  con- 
siderable part  of  the  fund  was 
wanting  to  pay  debts  and  legacies, 
induced  B»  to  join  in  selling  out 
the  fund,  promising  to  give  a 
mortgage  security  for  what  might 
not  be  wanted  for  debts,  &c.  A. 
received  the  whole,  but  applied  a 
▼ery  inconsiderable  sum  in  pay- 
ment of  debts,  &c.  Held,  that 
J?,  was  liable  to  replace  so  much 
of  Che  stock  as  had  not  been  ap- 
plied in  payment  of  debts,  &c., 
mod  to  account  for  the  dividends. 
Hewelt  V.  Foster*  259 

9*  A»$  B*f  and  C.  executed  to  a 


banking  firm,  consisting  of  £.,  JF*., 
and  G.,  a  power  of  attorney,  em- 
powering them  ''jointly  and  seve- 
rally "  to  receive  the  dividends 
and  to  sell  out  the  stock  itself. 
The  power  was  sent  by  the  bankers 
to  their  broker,  who  deposited  it 
with  the  Bank  of  England.  F. 
alone  clandestinely  sold  out  the 
stock,  but  the  firm  had  credit  for 
the  proceeds.  The  sale  was  con- 
cealed, and  the  amount  of  divi- 
dends for  some  time  accounted 
for.  Held,  that  E.  was  liable  for 
the  sale,  though  it  had  taken  place 
after  the  death  of  C.  and  G. ;  and 
that  he  would  have  been  equally 
liable,  though  the  proceeds  had 
not  been  placed  to  the  credit  of 
the  firm.   Sadler  v.  Lee.  Page  S24> 

10.  Bankers  of  trustees  wrongfully 
sold  out  stock  and  applied  it  to 
their  own  purposes.  Held,  that 
the  measure  of  their  liability  was 
the  amount  paid  in  replacing  the 
stock.  Ibid. 

11.  Bequest  of  chattels  real  to  trus- 
tees to  erect  such  monument  as 
they  should  think  fit^  and  build  an 
organ  gallery.  The  first  object 
was  valid,  the  second  invalid  under 
the  Statute  of  Mortmain.  Held» 
that  the  trustees  were  wrong  in 
applying  the  whole  to  the  first 
object,  and  an  inquiry  was  di« 
rected  to  apportion  the  gift. 
Adnam  v.  Cole.  S5S 

12.  A  trustee  entered  into  a  con- 
tract for  the  sale  of  trust  pro- 
perty^  and  it  was  agreed  that  the 
purchaser  should,  out  of  the  pur- 
chase money,  retain  a  private  debt 

due 
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due  to  him  from  the  trustee.  On 
a  bill  by  the  trustee :  Held  that 
this  Court  would  not  decree  the 
specific  performance  of  such  a 
contract.  Thompson  y.  Blackstone. 

Page  470 
IS.  Part  of  a  testator's  assets  con- 
.  sisted  of  a  promissory  note.  The 
executor,  though  requested  by  the 
parties  interested  so  to  do,  neg- 
lected to  get  it  in ;  and  about  two 
years  afterwards  it  was  lost  by  the 
insolvency  of  the  debtor.  Held^ 
that  the  executor  was  personally 
liable.     Canci/  v.  Bond.  486 

S'^^  Building  Lease. 
Charity,  I,  2. 4, 5. 8. 

BUILDING  LEASE. 

A  building  lease  of  charity  property 
for  more  than  ninety-nine  years, 
cannot  stand  unless  there  be  some 
special  grounds  on  which  it  can 
be  protected.  The  Attorney-Ge- 
neral V.  Foord.  288 


CHARGE. 

See  Priority  of  Charge. 

CHARITY. 

L  A  husbandry  lease  of  charity 
lands  for  200  years  at  a  fixed 
rent,  cannot,  unless  there  be  some 
special  reason,  be  supported  in 
equity. 

Such  a  lease  of  charity  lands 
cannot  be  supported  upon  any 


custom  of  the  country  in  which 
the  lands  are  situate.  The  At- 
tomey-General  v.  Pargeter. 

Page  150 

2.  The  purchaser  of  a  charity  leaie 
takes  with  notice  of  the  facts  ap- 
pearing thereon  shewing  its  equi- 
table invalidity.  Ibid. 

S.  The  Crown,  in  consideration  of 
the  past  services  of  the  town,  the 
situation  and  importance  of  the 
place,  the  injury  and  damage  to 
be    expected    from    the    King's 
enemies,    from    the    current   of 
water,  and  from  the  traffic  on  the 
bridges,  and  the  ruin  likely  to 
take  place)  if  the  means  of  repair- 
ing  were  not  provided,  granted 
certain  tolls  to  the  corporation  of 
Shrewsbury i  to  be  applied  in  re- 
paration of  the  bridges  and  walls, 
without  yielding  any  account  or 
reckoning  thereof.    Held,  that  the 
grant  was  not  made  to  the  corpo- 
ration for  its  own  benefit  only  as 
a  reward  for  prior  services :  that 
it  was  the  duty  of  the  corporation 
to  apply  so  much  of  the  receipts 
as  might  be  required  for  the  pur- 
poses stated : — that  this  was  a  gifl 
for  a  public  and  general  purpose 
for  the  benefit  of  the  town,  in  aid 
of  a  general  charge  or  burden  to 
which  the  burgesses  and  inhabit- 
ants of  the  town  were  liable,  and 
thai  it   was  a  gift  to  charitable 
uses  under  the  statute  of  Elixa- 
belh,  and  was  therefore  subject  to 
the  jurisdiction  of  this  Court.  The 
Attorney-General  v.  The  Corpora- 
tion  of  Shrewsbury.  220 

4s  Lease  of  cliarity   property  for 

ninety- 
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ninety-nine  years  at  a  fixed  rent, 
containing  no  contract  to  repair 
or  lay  out  any  money  thereon,  set 
aside.  The  Attorney- General  v. 
Foord.  Page  288 

5*  A  building  lease  of  charity  pro- 
perty for  more  than  ninety-nine 
years,  cannot  stand,  unless  there 
be  some  special  grounds  on  which 
it  can  be  protected.  Ibid. 

6«  A  bequest  was  made  to  a  cor- 

'  poration,  in  terms  which  devoted 
the  whole  improved  income  to  a 
charity.  In  1559,  the  corporation 
by  their  answer  in  a  suit,  offered 
to  apply  the  whole  income  to  the 
charity.  The  decree  directed  the 
distribution  of  the  whole  existing 
income,  and  provided  that  in  case 
of  an  increase,  the  objects  should 
receive  an  increase  limited  to  16/*, 
but  it  made  no  disposition  of  any 
surplus.  Held,  that  under  this  de- 
cree the  corporation  was  not,  by 
implication^  entitled  to  such  sur. 
plus.  The  Attorney 'General  v. 
The  Drapers*  Company.  882 

^.  Generally,  a  charitable  gift  must 
be  accepted  according  to  the  de- 
clared intention  of  the  giver ;  but 
a  corporation  not  being  bound  to 
accept  an  accession  to  its  founda- 
tion, may  consent  to  receive  it 
with  qualifications,  which  may  be 
collected  either  from  documents, 
or  constant  usage  adopted  at  the 
time  and  persevered  in  down- 
wards. Ibid. 

8.  In  charity  informations,  the  ac- 
count is  sometimes  carried  back 
to  the  date  of  the  report  of  the 
charity  conunissionersi  sometimes 


it  is  directed  from  the  filing  the 
information,  and  sometimes  from 
the  decree,  according  to  the  cir- 
cumstances of  each  case.  The 
Attorney  Generals.  The  Drapers' 
Company.  Page  382 

9.  A  siiuple  •  declaration  that  cha- 
rity legacies  are  to  be  paid  out 
of  pure  personalty,  will  not  give 
to  such  legacies  a  priority  upon 
the  pure  personalty  over  other 
legacies  and  charges ;  nor  exempt 
any  part  of  the  estate  from  the 
ordinary  rules  of  applying  and 
distributing  the  assets.  Sturge  v. 
Dimsdale.  462 

10.  A  testatrix  created  a  mixed  fund 
of  realty  and  personalty  for  pay- 
ment of  her  debts  and  legacies, 
but  she  directed  the  charity  lega- 
cies to  be  paid  out  of  pure  per- 
sonalty. She  afterwards  directed 
her  trustees  to  set  apart  a  sum  of 
stock  sufficient  to  provide  for  a 
number  of  annuities,  and  as  the 
annuitants  died,  the  stock  let  loose 
was  to  be  applied  in  payment  of 
the  charity  legacies.  Sembley  that 
the  direction  alone  was  not  of  it- 
self sufficient  to  exempt  the  cha- 
rity legacies  from  being  payable 
out  of  the  realty,  in  the  proportion 
of  the  realty  to  the  personalty,  but 
held,  that  the  second  part  created 
a  demonstrative  fund  of  pure  per- 
sonalty, out  of  which  the  charity 
legacies  were  to  be  paid.      Ibid, 

11.  A  testator  by  his  will  founded  a 
charity,  towards  which  he  directed 
certain  and  definite  sums  to  be 
applied,  and  he  devised  estates  to 
a  company  for  that  purpose.   The 

will 
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will  contained  no  express  benefi- 
cial gift  to  the  company.  Held, 
however,  under  the  circumstances, 
that  the  company  was  entitled  to 
the  increased  rents  of  the  property 
after  making  the  fixed  payments. 
The  Attorney-General  v.  The 
Groceri  Company.         Page  526 


CLASS. 

Bequest  of  residue,  in  trust,  after 
payment  of  an  annuity  of  SQL  to 
^.  for  life,  to  apply  the  residue  of 
the  interest  towards  the  mainten- 
ance of  the  children  of  B,y  until 
twenty-one,  and  in  case  of  the 
death  of  ^  during  their  minority, 
to  apply  the  whole  or  so  much  as. 
was  necessary  in  the  same  way/ 
and  after  the  death  of  A,  whfn 
such  children  attained  twenty-one, 
to  transfer  the  principal  to  them. 
There  was  a  gift  over  in  case  there 
should  be  no  children  of  B,  living 
at  the  death  of  A.  The  fund  was 
more  than  sufficient  to  provide  for 
the  annuity.  Held,  that  the  gift 
to  the  children  was  not  confined 
to  those  living  at  the  death  of  the 
testatrix.      Gardner    v.     James. 

170 


COMMISSION. 

Depositions  under  a  commission  hav- 
ing been  suppressed  with  costs,  the 
payment  of  those  costs  was  made 
a  condition  for  granting  a  new 
commission.     Chameau  v.  Riley. 

419 


COMMISSIONER, 
See  Evidence,  1,  2. 

COMPROMISE. 

L  A  compromise  under  the  Court, 
held  not  to  exclude  a  point  of 
construction  not  then  under  con- 
sideration.   Bennett  v.  Merrmn. 

PageS60 

2.  A  party  who,  upon  a  compro- 
misCy  had  executed  a  general 
release,  claimed  relief  on  the 
ground  of  a  large  item  in  which 
he  was  interested,  having,  by 
mistake,  been  omitted  in  the 
account.  Held,  that  he  was  en- 
titled to  relief,  but  that  to  obtain 
it,  the  release  must  be  wholly  set 
aside.    Prittv.Clay.  SOS 

S*  A.  B,9  the  representative  of  a  de- 
ceased partner,  having  filed  hit 
bill  against  C.  D.,  the  surviving 
partner,  for  an  account,  A.  B.  in 
consideration  of  5002.,  released 
C.  D.  from  all  claims,  and  the  bill 
was  dismissed.  By  mutual  error 
a  debt  of  2000/.  owing  to  the 
partnership,  but  which  was  not 
then  known  to  exist,  was  omitted 
in  the  consideration  by  both  par- 
ties ;  C  Z>.  afterwards  received 
it.  Held,  that  A*  B.^  notwith* 
standing  the  release,  was  entitled 
to  his  share  of  the  debt,  but  that 
to  obtain  it  the  whole  account 
must  be  reopened.  JUd. 

CONDITIONS  OF  SALE. 

1.  By  the  conditions  of  sale,  no  fur- 
ther evidence  of  identity  was  to  be 

required 
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required  than  what  was  aflfbrded 
by  the  abstract  and  the  docu- 
ments therein  abstracted..  The 
descriptions  in  the  documents  dif- 
fered amongst  themselves,  and 
from  the  description  in  the  par- 
ticulars of  sale.  Heidi  that  the 
purchaser  was  entitled  to  have 
further  proof  of  the  identity. 
Flower  v.  Hartopp*  Page  476 
2.  Observations  on  special  conditions 
of  sale.    Paterson  v.  Long.     590 

CONFIDENTIAL  COMMUNI- 
CATIONS. 

See  Production  ov  DocumentSi  5. 

CONSTRUCTION. 

See  Absolute  InterbsTi  L 
Bequest,  2. 
Breach  ov  Trust,  11. 
Conversion. 
Deed,  2,  3,  4,  5. 
Devise. 

Estate  for  Life. 
Estate  Tail. 
Heirs. 
Leaseholds. 
Next  of  Kin. 
Partnership,  1,  2,  3.  6. 
Substituted  Gift, 
Uncertainty. 

CONTEMPT. 

1.  The  nth  Order  of  AuguU  1841, 
as  amended  by  the  6th  Order  of 
Afiril  1842,  does  not  apply  to  a 
case  of  default  by  a  party  in  pro- 
ducing deeds  in  the  Master's  office 


pursuant  to  the  decree,  in  which 
case  the  Serjeant-at-Arms  goes 
upon  a  disobedience  of  the  four- 
day  order,    ffohson  v.  SherwootL 

Page  63 

2.  The  Lord  Chancellor  on  the  8th 
of  November  ordered  the  Defend- 
ant to  pay  costs  to  the  Plainti^ 
but  the  order  was  not  completed 
till  the  23d  of  December.  The 
Master  of  the  Rolls  on  the  15th 
of  December  ordered  the  Plaintiff 
to  pay  costs  to  the  Defendant, 
and  on  the  19th  the  Plaintiff  of- 
fered to  set  off  the  cosu.  The 
Defendant  in  January  following 
issued  an  attachment  for  the  costs : 
Held,  that  the  Plaintiff,  notwith- 
standing he  was  in  contempt, 
might,  under  these  circumstances, 
move  to  set  off  the  costs.  CatteU 
V.  Simons.  804 

3.  Costs  of  process  of  contempt  for 
not  answering,  not  allowed  in  the 
taxation  of  costs  of  suit  as  between 
party  and  party.  The  Aitomey 
General  v.  Lord  Carringion,  454 

CONTRACT. 

Contract  for  the  purdiase  of  tithes 
not  signed  by  the  party  charge- 
able, held,  under  the  circum- 
stances, to  have  been  taken  out 
of  the  Statute  of  Frauds.  Blach^ 
ford  V.  Kirkpatrick.  282 

See  Principal  and  Surety,  1. 

CONVERSION. 

A  testator  gave  his  daughter  a  sum 
of  money,  and  directed  his  ex« 

ccutors. 
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ecutorsy  ^<  as  soon  as  convenient 
after  bis  decease,  to  purchase  an 
estate/'  and  when  she  attained 
twenty-one^  she  was  to  receive  the 
money  if  the  land  was  not  bought. 
There  was  a  gift  over.  The  estate 
.  was  not  purchased,  and  she  in- 
vested the  money  in  the  funds. 
Held,  on  the  daughter's  death, 
that  the  money  was  impressed  with 
the  character  of  realty,  and  passed 
as  such.    Simpson  v.  Ashxoorth* 

Page  412 

COPYHOLDS. 

1.  Independently  of  the  4*  &  5  Vict. 
c,  S5«  s,  85.  this  Court  has  no  ju- 
risdiction to  dgrect  the  partition 
of  copyholds,  nor  of  customary 
freeholds.  Jope  y.  Morskead.  213 

%  On  a  suit  previous  to  the  4t  & 
5  Vict.  C.35.  ^.85.  for  a  partition 
of  freeholds  and  copyholds,  the 
Court  directed  the  copyholds  to 
be  allotted  in  entirety  to  one  of 
the  parties.     Dillon  v.  Coppin. 

217.  n. 

3.  A.  mortgaged  copyholds  to  B.  by 
a  deposit  of  a  copy  of  his  admis- 
sion. A.  died,  and  his  heir  mort- 
gaged them  to  C.  by  deposit  of  a 
copy  of  bis  own  admission.  C  after- 
wards sold  and  conveyed  the  estate 

«  to  Z>. .  2>.  had  notice  of  jB.'s  se- 
curity. Held,  that  it  was  unne- 
cessary to  determine  whether  C. 
took  with  notice  of  B.'s  incum- 
brance, as  by  the  deposit  he  could 
take  only  such  interest  as  the  heir 
could  give,  namely,  his  interest 
subject  to  the  equitable  charge  of 


the  ancestor ;  and,  secondly,  that 
the  conveyance  to  D.  was  void 
as  against  B*  Tylee  v.  WM. 

Page  552 
4^  In  1829  A.  was  admitted  to  a 
copyhold^  and  in  1832  he  depo- 
sited the  copy  of  his  admission 
with  ^.  as  a  security.  In  1837 
A*%  heir,  after  admission,  attempted 
to  sell  the  property  without  e&ct. 
C.  acted  therein  as  his  attorney, 
and.D.  as  the  clerk  of  C.  On  the 
20th  o£July  1837,  A.'s  heir  mort- 
gaged the  property  to  C,  by  de- 
posit of  his  own  admission.  lo 
this  transaction  2>.  acted  as  the 
agent  and  clerk  of  C,  and  as  the 
agent  of  the  heir.  It  appeared 
that  in  November  1835  D.  had 
notice  of  ^.'s  incumbrance,  and 
that  on  the  19th  o£Jufy  1837  D. 
knew  that  the  produce  of  the  sale 
was  to  be  applied  in  discharge  of 
B*s  demand.  Held,  that  the 
knowledge  which  D.  possessed  in 
November  1835  could  not  be  im- 
puted to  C  in  1837.  Secondly, 
that  D.*8  knowledge  in  Jufy  1837, 
that  the  proceeds  of  the  sale  were 
to  be  applied  in  discharge  of  B.'i 
demand,  did  not  clearly  shew,  that 
even  he,  at  that  time,  recollected 
or  knew  that  which  he  had  known 
in  November  1835;  and,  thirdly, 
semblcy  that  C,  who  knew  that  the 
party  from  whom  he  took  had 
been  admitted  only  as  heir,  and 
that  the  ancestor  had  been  ad- 
mitted under  copy  of  Court  Roll, 
dated  in  1829,  must  be  deemed 
that  the  ancestor,  having  the  copy 
of  Court  Roll,  might  have  created 

an 
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.    an  eijuitalile  mortgage  by  deposit, 

and  consequently  ought  to  have 

.   required  its  production  before  be 

.    advanced  bis  money.      Tsflee  v. 

fVM.  Page  552 

CORPORATION. 

Generally,  a  charitable  gifl  must  be 
accepted  according  to  the  declared 
intention  of  the  giver ;  but  a  cor- 

.  poration  not  being  bound  to  accept 
an  accession  to  its  foundation,  may 

.  consent  to  receive  it  with  qualifi* 
cations,  which  may  be  collected 
either  from  documeuts,  or  con- 
stant usage  adopted  at  the  time 
and  persevered  in  downwards. 
The  Attorney- General  v.  The 
Drapers*  Company^  382 

See  Charity  3.  6. 11. 

COSTS. 

1.  A  purchaser  under  a  decree,  to 
whom  a  good  title  could  not  be 
made,  discharged  from  his  pur- 
chase, with  his  costs,  charges,  and 
expences,  including  the  costs  of 
his  petition  to  be  discharged. 
Calvert  v.  Godfrey*  97 

S.  A  demurrer  for  want  of  equity 
and  want  of  parties,  succeeded 

.  only  on  the  latter  •ground.  No 
costs  were  given.  Allan  v.  HouU 
den.  148 

S.  Parties  in  the  same  interest  with 
the  Plaintiff,  not  joining  as  'Co- 

.  plaintiffs,  are  not  entitled  to  the 
costs  of  a  suit,  which  as  to  their 

•  interests  is  successful.  England 
V.  D&wns.  279 


4.  Trustees  neglecting  their  trust  not 
entitled  to  their  costs.  England 
V.  Dawns.  Page  279 

5.  Costs  receivable  and  payable  by 
two  parties,  ordered  to  be  mutu- 
ally set  off^  without  regard  to  the 
lien  of  the  solicitors,  CaUM  v. 
Simons.  804 

6.  Where  taxation  is  directed  after 
action  brought,  this  Court  does 
not  give  the  client  the  costs  of 
taxation,  though  more  than  one- 
sixth  be  taxed  off.  Toghill  v. 
Grant.  848 

7*  A  bill  for  the  delivery  up  of  secu- 
rities on  which  the  Defendant  had 
commenced  proceedings  at  law, 
was  taken  pro  confesso.  Held, 
that  the  Plaintiff  was  entitled  to 
the  costs  at  law,  though  the  bill 
did  not  specifically  pray  for  them. 
Stanley  v.  Bond.  428 

See  General  Orders,  6. 
Next  Friend,  1. 
Security  for  Costs. 
Set-off. 

Solicitor  and  Clipnt,2.4.  10. 
Taxation. 

COVENANT. 

See  Voluntary  Covenant. 

CREDITOR'S  SUIT. 

A  creditor's  bill  was  filed,  which  also 
prayed  other  relief.  Soon  afler 
a  purely  creditor's  suit  wa^  insti- 
tuted by  another  party,  and  a  de- 
cree obtained  therein  within  seven 
days.  The  Court  stayed  the  first 
suit  so  far  only  as  it  prayed  an 

admi- 
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administration  of  the  assets.  Dry" 
den  V.  Foster.  Page  146 

See  Voluntary  Covenant. 

CROSS  BILL. 

An  estate  was  conveyed  by  A*  to 
B.^  upon  trusty  for  ten  years,  to 
apply  the  rents  in  payment  to  B. 
of  the  interest  and  capital  of 
10007.  lent  by  B.  to  A.^  and  then^ 
to  selli  pay  off  the  residue  of  the 
KXXM.,  and  hold  the  remainder  in 
trust  for  the  wife  and  children  of 
A^  The  rents  exceeded  the  in- 
terest.  B.  permitted  A.  to  retain 
possession,  and  the  interest  was 
not  applied  as  directed.  Upon  a 
bill  by  B.  against  A.  and  his  wife 
and  children  for  a  sale :  —  Held, 
that  B.  could  not,  until  he  took 
possession,  be  made  liable  for 
what,  without  his  wilful  default, 
he  might  have  received,  except 
upon  a  cross  bill  raising  that  ques- 
tion.   Beare  v.  Prior.  183 

CUSTOMARY  FREEHOLDS. 
See  Partition,  L 

CUSTOM  OF  COUNTRY. 
See  Charity,  1. 


DEBTOR  AND  CREDITOR. 

1.  A  creditor  against  two  estates  for 
the  same  debt,  is  entitled  to  re- 
ceive dividends  on  the  full  amount 
from  both  estates,  until  he  has 


been  satisfied  his  debt.   Banter  t. 
Cox.  Page  84f 

2.  A  suit  was  instituted  by  a  soa 
against  his  mother.  A  compro* 
mise  was  effected,  whoreby  the 
mother  agreed  to  settle  a  sum  oa 
the  son  and  his  family^  and  pay 
170^.  amongst  such  of  the  soa'i 
creditors  '<  as  should  be  willing  to 
accept  the  same  in  full  discharge 
of  their  respective  dd>ts,  and 
should  express  their  consent "  be- 
fore a  given  day.  None  of  the 
creditors  assented,  and  no  pay* 
ment  was  made  to  them.  The 
son  became  insolvent.  Held,  that 
the  mother  was  not  liable  to  pay 
the  170/.  to  the  assignees.  Sher- 
woody.  Walker.  401 

See  Survivorship,  2. 

DECREE. 

1.  A  bequest  was  made  to  a  cor- 
poration, in  terms  which  devoted 
the  whole  improved  income  to  a 
charity.  In  1559,  the  corporation 
by  their  answer  in  a  suit,  offered 
to  apply  the  whole  income  to  the 
charity.  The  decree  directed  the 
distribution  of  the  whole  existing 
income,  and  provided  that  in  case 
of  an  increase,  the  objects  should 
receive  an  increase  limited  to  16/., 
but  it  made  no  disposition  of  any 
surplus.  Held,  that  under  thisde* 
cree  the  corporation  was  not,  by 
implication,  entitled  to  such  sur« 
plus.  The  Attorner/'General  v. 
The  Drapers  Company.  382 

2.  Where  a  bill  is  taken  pro  con' 
Jesso^  under  the  11th  Order  of 

AprU 
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April  1842,  the  Plaintiff  is  not 
entitled  to  such  decree  as  he  can 
ahide  by,  but  to  such  decree  only 
as  he  is  entitled  to  on  the  record. 
Stanley  y.  Bond.  Page  421 

8.  A  bill  for  the  delivery  up  of  se« 
curities  on  which  the  Defendant 
had  commenced  proceedings  at 
law,  was  taken /yrocojv^^o.  Held, 
that  the  Plaintiff  was  entitled  to 
the  costs  at  law,  though  the  bill 
did  not  specifically  pray  for  them. 

Ibid. 

4*  Under  a  decree  in  a  legatee's 
suit  to  take  the  usual  accounts, 
A,  JB,  went  in  and  claimed  the 
residue,  which  the  Master  found 
him  entitled  to;  but  the  residue 
was  not  then  ascertained,  and  no 
order  was  made  in  respect  of  it. 
Held,  that  A*  JB.  was  not  pre- 
cluded from  afterwards  asking 
relief  against  the  executor,  in  re- 
spect of  an  alleged  breach  of  trust, 
in  a  suit  of  his  own,  he  not  having, 
in  the  first  suit,  been  in  a  situa- 
tion to  investigate  the  accounts 
of  the  executor,  or  to  claim  the 
relief  which  he  asked  in  the  se- 
cond.    Guidici  v.  Kinton.       517 

See  Account,  4. 

Sale  under  Court. 

DECREE  BY  DEFAULT. 

The  Plaintiff  filed  a  traversing  order. 
The  Defendant  afterwards  made 
default  in  appearing  at  the  hear- 
ing. Held,  first,  that  the  Plaintiff 
was  not  entitled  to  take  as  of 
course,  such  decree  as  he  could 
ubide  by,  but  must  go  through  bis 
Vol.  VI. 


case  and  take  such  decree  as  to 
the  Court  might  appear  just ;  and, 
secondly,  that  service  of  the  tra- 
versing order  must  be  proved  by 
affidavit.   Evam  v.  Williams. 

Page  118 

See  Decree,  2,  3. 

DEED. 

1.  At  the  instance  of  the  mortgagee 
of  the  reversion,  the  Court  de- 
clined making  a  stop  order  on 
deeds  brought  into  the  Master's 
office  under  a  decree.  Cotton  v 
Coiion.  96 

2.  A  mortgage  was  made,  *'  subject 
to  prior  incumbrances.'*  Held, 
under  the  circumstances,  that  a 
prior  equitable  charge  was  not 
included,  it  being  unknown  to  the 
mortgagee,  and  it  not  appearing 
to  have  been  the  intention  of  the 
mortgagors  to  include  it.  Green* 
mood  v.  Churchill.  814 

d.  A  suit  was  instituted  by  a  son 
against  his  mother.  A  compro- 
mise was  effected,  whereby  the 
mother  agreed  to  settle  a  sum  on 
the  son  and  his  family,  and  pay 
not.  amongst  such  of  the  son's 
creditors  ^^as  should  be  willing 
to  accept  the  same  in  full  dis- 
charge of  their  respective  debts, 
and  should  express  their  consent " 
before  a  given  day.  None  of  the 
creditors  assented,  and  no  pay- 
ment was  made  to  them.  The 
son  became  insolvent.  Held,  that 
the  mother  was  not  liable  to  pay 
the  noi.  to  the  assignees.  Sher* 
wodv.  Walker.  401 

Tt  4.  A. 
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4.  A>  being  entitled  to  three  debts^ 
covenanted  with  JB.»  that  In  case 
he  received  them  in  full,  he  would 
pay  him  lOOOiL^  but  in  case  he 
should  receive  part  only,  he  would 
pay  one  third  of  the  sum  reco- 
vered. A.  received  one  of  the 
debts,  which  he  wholly  retained. 
Afterwards,  and  within  three 
months  before  AJs  imprisonment 
and  taking  the  benefit  of  the  In- 
solvent Act,  he  (without  pressure) 
assigned  one  of  the  debts  to  B., 
to  secure  one  third  of  the  debt 
recovered  and  those  still  unpaid. 
It  was  set  aside  as  fVaudulent 
under  the  act.  Held,  also,  that 
S,  had  not,  as  against  the  insol- 
vent's assignees,  any  lien  on  the 
remaining  debts,  for  the  one  third 
of  the  first  debt  improperly  re- 
tamed  by  A.    Harries  v.  Lloyd. 

Page  426 

5.  Partnership  stipulation,  that  a  son 
of  one  partner,  or  in  case  of  his 
minority,  the  executor  should,  on 
the  death  of  such  partner,  suc- 
ceed to  his  share.  The  Court, 
on  the  terms  of  the  partnership 
deed,  considered  it  an  option,  and 
not  an  obligation.  Madgtoick  v. 
Wimble.  495 

See  Goodwill. 

Next  of  Kin,  2. 
Priority  of  Charge. 


DELAY. 
See  Entering  Appearance,  1. 
Specific  Performance,  1. 


DEMONSTRATIVE  LEGACY. 

Sm  MoRTMAIir,  S. 

DEMURRER. 

1.  Where  a  Plaintiff  neglecto  to  set 
down  a  demurrer  within  the  twrive 
days,  the  Defendant  is  entitled  to 
his  costs  of  suit  and  demurrer,  and 
an  order  for  them  will  be  made  ex 
parte.    Mackenzie  v.  QarU^. 

n«el23 

2.  A  demurrer  for  irant  of  equity 
and  want  of  parties,  auceeeded 
only  on  the  latter  ground.  No 
costs  were  given.     AUan  v.  Hmd- 

.  den.  148 

S.  Practice  as  to  filing,  entering, 

setting  down,  and  submitting  to  a 

demurrer.    Heam  v.  Waif.     568 

See  IrrxouIiAritt,  1, 2. 
Practicx. 

DEPOSITIONS. 

1.  In  a  civil  proceeding  at  law,  the 
office  copies  of  the  depositions  in 
Chancery  being  good  evidence, 
the  originals  will  not  be  ordered 
to  be  produced.  The  Aitomeif 
General  v.  Ray.  SS5 

2.  Depositions  under  a  commission 
having  been  suppressed  with  costs, 
the  payment  of  those  costs  was 
made  a  condition  for  granting  a 
new  commission.  Chameau  v. 
ROey.  419 

DEVISE. 

1.  Devise  of  leaseholds  on  trust  for 
A.  for  life,  and  aiUrwarda  to  his 

issue 
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iMue  male  severally  and  respec- 
tively, according  to  their  senior- 
ities, and  in  default  to  his  heirs, 
according  to  their  seniorities,  and 
in  default  over.  Held^  that  A.  took 
an  absolute  interest.  Jordan  v. 
Ixnoe.  Page  S50 

£.  Devise  to  A.  for  his  life,  and  from 
and  after  his  decease,  **  unto  all 
and  every  the  issue  of  the  body 
of  the  said  A.f  share  and  share 
alike,  as  tenants  in  common,  and 
the  heirs  of  such  issue/'  Held, 
that  A.  took  an  estate  for  life 
only.  Greenwood  v.  RothxoelL  492 

iSftf  ;Br£Ach  of  Trust,  11. 
Conversion. 
Estate  Tail. 


DISCHARGE. 
See  Principal  and  Surety,  1. 

DISCOVERY. 

Where  a  Flaintifl;  by  his  bill,  seeks 
a  discovery  of  matters  which 
might  subject  the  Defendant  to  a 
criminal  prosecution,  and  also 
seeks  other  legitimate  discovery, 
it  is  his  duty  to  separate  the  two ; 
for  if  they  be  so  mixed  up  or  con- 
nected, that  either  by  inference 
or  exclusion  they  may  lead  to  a 
disclosure  which  might  subject 
the  Defendant  to  prosecution,  he 
is  not  bound  to  answer  any  portion 
of  it.  The  Earl  qf  Lichfield  v. 
Bond.  88 


DISSOLUTION. 

Confirmed  and  incurable  insanity  is 
a  ground  for  dissolving  a  part^ 
nership,  but  a  mere  diminution  of 
capacity  in  attending  to  it  is  in- 
sufficient for  that  purpose.  Sadler 
v.  Lee.  Page  82i 

DIVIDENDS. 
See  Debtor  and  CrxditoRi  1. 

DOUBLE  AGENCY. 
Grantor  of  an  annuity  entrusted  Y. 
with  a  sum  of  money  for  the  pur- 
pose of  redeeming  it.  Y.  without 
paying  the  money  obtained  from 
the  grantee  a  deed  of  release  of 
the  annuity.  Y.  who  acted  in 
some  respects  as  agent  of  both 
parties,  afterwards  died  insolvent. 
Held^  under  the  particular  cir- 
cumstances, that  the  loss  must  be 
borne  by  the  grantor.  Vanda^ 
leur  V.  Blagrave.  665 

See  Fraud,  2. 

DOWER. 
See  Ejectment  Bill,  1. 

DYING    WITHOUT   LEAVING 

ISSUE. 

See  Absolute  Interest^  1. 


EJECTMENT  BILL. 

1.  In  cases  where  there  are  outstand- 
ing terms,  which  may  be  set  up  in 
defence  to  the  action^  and  prevent 

Tt  2  a  trial 
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a  trial  of  the  real  merits  of  the 
case^  or  where  the  facts  are  such, 
and  of  a  nature  so  complicated^ 
that  complete  and  effectual  relief 
can  only  be  given  in  equity^  this 
Court  will  afford  its  assistance, 
and  will,  if  the  circumstances  re- 
quire it,  first  see  that  the  legal 
requisites  to  the  Plaintiff's  title  are 
established,  and  then  give  the  ne- 

\  cessary  relief;  but  this  must  be 
upon  a  bill  framed  for  the  pur. 
pose,  stating  the  difficulties,  and 
praying  the  assistance  of  the  Court 
to  remove  them.  The  cases  of 
dower  and  partition  are,  however, 
exceptions  to  the  rule.  Strickland 
V.  Strickland.  Page  77 

2.  Where  a  party  sought  in  this 
Court  to  recover  a  real  estate  on 
the  ground  of  his  interest  being 
equitable,  but  did  not  ask  relief 
against  any  impediment  to  a  trial 
at  law,  and  it  turned  out  at 
the  hearing  that  his  title  was  a 
legal  title,  the  Court  refused  to 
retain  the  suit  to  enable  the  Plain- 
tiff  to  establish  his  right  at  law  by 
an  action  or  issue,  and  dismissed 
the  bill.  Ibid. 


ENTERING  APPEARANCE. 

1.  Liberty  for  the  Plaintiff  to  enter  an 
appearance  for  the  Defendant  will 
not,  after  a  delay  of  two  months, 
be  granted  ex  parte.  Edmonds  v. 
Nicoll.  334 

2.  The  practice  in  such  a  case  is 
not  to  make  an  order  nisi^  but  to 
require  notice  of  the  application 
to  be  given,  or  that  there  should 


be  fresh  service  of  the  mhptena. 
Edmonds  v.  NicoU.  Page  834 

EQUITABLE  MORTGAGE. 

1.  A*  mortgaged  copyhblds  to  B.  by 
a  deposit  of  a  copy  of  his  admission. 
A.  died,  and  his  heir  mortgaged 
them  to  C  by  deposit  of  a  copy  of 
his  own  admission*  C.  afterwards 
sold  and  conveyed  the  estate  to 
D.  D.  had  notice  of  £/b  secu- 
rity.  Held,  that  it  was  unneces- 
sary to  determine  whether  C.  took 
with  notice  of  B.'s  incumbrance,  as 
by  the  deposit  he  could  take  only 
such  interest  as  the  heir  could  give, 
namely,  his  interest  subject  to  the 
equitable  charge  of  the  ancestor ; 
and,  secondly,  that  the  coDveyance 
to  D.  was  void  as  against  B. 
TyUe  V.  Wehh.  552 

2.  In  1829  A.  was  admitted  to  a 
copyhold,  and  in  1832  he  de- 
posited the  copy  of  his  admission 
with  J?.  as  a  security.  In  1837 
A*%  heir,  a(Yer  admission,  at- 
tempted to  sell  the  property  with- 
out effect.  C.  acted  therein  as 
his  attorney,  and  Z).  as  the  clerk 
of  C.  On  the  20th  of  July  1837, 
A*s  heir  mortgaged  the  property 
to  C.  by  deposit  of  his  own  ad- 
mission. In  this  transaction,  D. 
acted  as  the  agent  and  clerk  of 
C.  and  as  the  agent  of  the  heir. 
It  appeared  that  in  November  1835 
Z).  had  notice  of  B.'s  incumbrance, 
and  that  on  the  19th  oi  July  1837 
Z).  knew  that  the  produce  of  the 
sale  was  to  be  applied  in  discharge 
of  B.'s  demand.    Held,  that  the 

knowledge 
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knowledge  which  D.  possessed  in 
November  1835  could  not  be  im- 
puted to  C.  in  1837.  Secondly, 
that  JD.'s  knowledge  in  July  1837 
that  the  proceeds  of  the  sale  were 
to  be  applied  in  discharge  of^.'s 
demand,  did  not  clearly  shew, 
that  even  be,  at  that  time,  recol- 
lected or  knew  that  which  he  had 
known  in  November  1835;  and, 
thirdly,  semble^  that  C.  who  knew 
that  the  party  from  whom  he  took 
it  had  been  admitted  only  as  heir, 
and  that  the  ancestor  had  been 
admitted  under  copy  of  Court 
Roll,  dated  in  1829,  must  be 
deemed  that  the  ancestor,  having 
the  copy  of  Court  Roll,  might 
have  created  an  equitable  mort- 
gage by  deposit,  and  consequently 
that  C*  ought  to  have  required  its 
production  before  he  advanced  his 
money.  Tylee  v.  Webb.  Page  552 

EQUITY  TO  SETTLEMENT. 

The  wife's  equity  to  a  settlement 
does  not  attach  upon  filing  a  bill ; 
if,  therefore,  the  wife  dies  without 
making  any  claim  to  a  settlement 
out  of  her  legacy,  her  children, 
after  her  death,  have  no  right  to 
one.    De  La  Garde  v.  Lempriere* 

ESTATE  FOR  LIFE. 

Devise  to  A*  for  his  life,  and  from 

and  after  his  decease,  **  unto  all 

and  every  the  issue  of  the  body  of 

the  said  A»f  share  and  share  alike 

as  tenants  in  cominon,  and  the 

heirs. of  such  issue/'     Held,  that 


A.  took  an  estate  for  life  only. 
Greenvooodv.  Rothxadl.   Page 492 


ESTATE  TAIL. 

1.  The  words  "  lawful  heirs,"  held, 
upon  the  context  of  a  will,  to  mean 
"  heirs  of  the  body."  Simpson  v. 
Ashtoorth,  412 

2.  A  testator,  having  several  chil* 
dren,  directed  the  purchase  of  an 
estate  for  one  of  his  daughters, 
*<  for  her  use  and  her  lawful 
heirs,"  to  be  returned  '<  if  she 
died  without  lawful  heirs,"  to  tho 
other  children  that  had  heirs. 
Held,  upon  the  context,  that  <Maw« 
ful  heirs"  must  be  construed 
*'  heirs  of  the  body ; "  that  the 
daughter  took  an  estate  tail,  and 
that  the  gift  over  was  also  an 
estate  tail.  Ibid* 


ESTOPPEL. 
See  Breach  of  Tbust,  3,  4. 

EVIDENCE. 

1.  Depositions  suppressed  after  pub- 
lication, on  the  ground  that  one  of 
the  commissioners  was  the  nephew 
and  agent  of  tlie  Plaintiff.  Lord 
Mostyn  v.  Spencer.  135 

2.  The  fact  of  publication  having 
passed,  or  the  death  of  the  witness, 
will  not  prevent  the  suppression 
of  the  depositions,  when  the  com- 
missioner is  disqualified  by  in- 
terest, provided  the  application  be 
made   within  a  reasonable  time 

Ti  S  •     after 


630 


INDEX  TO  THE  PRINCIPAL  MATTERS- 


after  the  discovery  of  the  objection. 
Lord Mosiyny. Spencer.  Page  135 
8«  A  witness  was  examined  for  the 
Plaintiff  and  cross-examined  by 
the  Defendant  on  other  matters. 
Held,  that  his  further  evidence 
on  behalf  of  the  Defendant  could 
not  be  received,  upon  an  inquiry 
before  the  Master,  except  by  order 
of  the  Court.    England  v.  Dotvns. 

281 

4.  Application  to  the  Court  to  ex- 
amine on  behalf  of  the  Plaintiff, 
a  Defendant,  to  whose  answer  a 
replication  had  been  filed,  refused. 
Baker  v.  ThurnaU.  333 

5.  In  a  civil  proceeding  at  law,  the 
office  copies  of  the  depositions  in 
Chancery  being  good  evidence, 
the  originals  will  not  be  ordered  to 
be  produced.  The  Attorney  Ge* 
neral  v.  Ray.  335 

See  Decree  bt  Default. 

Payment   of    Consideration 
Monet- 

EXAMINING  DEFENDANT  AS 
WITNESS. 

See  Evidences  4. 

EXCEPTIONS. 

1,  Notice  of  exceptions  was  not 
given  until  a  day  too  late,  and  was 
intituled  wrongly.  The  Court-re- 
lieved the  party  from  the  effects 
of  the  irregularity  on  payment  of 
costs.     Bradstock  v.  Whatley.  61 

2.  One  general  exception  was  taken 
to  the  Master's  report  of  a  good 
title,  which  did  not  point  out  the 
objections  to  the  title.  The  Court 


disapproved  of  this  inconvenient 
mode  of  proceeding.  Flamer  v. 
Hartopp.  P^  476 

See  Impertinence,  1. 


EXCHEQUER  BILLS. 

1.  A  trustee  properly  invested  trust 
money  in  exchequer  bOls,  but 
he  left  them  unmarked  and  un- 
distinguished  in  the  hands  of  a 
broker ;  upon  a  misapplication  of 
them  by  the  broker,  held,  that 
the  trustee  was  personally  liable. 
Maiihem  v,  Brise.  239 

2.  A  trustee  was  empowered  to 
invest  in  the  public  funds  or  on 
real  security.  He  had  in  his  hands 
a  sum,  which,  in  the  interval  be- 
tween receiving  and  investing  in 
a  contemplated  real  security,  he 
invested  in  exchequer  bills,  which 
he  left  in  the  hands  of  a  broker, 
who  misapplied  them  :  Held,  that 
the  trustee  was  liable  for  the 
value  of  the  exchequer  bills  at 
the  time  of  the  loss,  and  not  for 
the  stock  which  the  money  would 
have  purchased.  .  Ibid. 


EXECUTOR. 

1.  A  surviving  partner  being  the 
executor  of  his  deceased  partner, 
is  not  entitled  to  an  allowance  for 
carrying  on  the  business  after  his 
partner's  decease,  for  the  benefit 
of  the  estate ;  nor  is  an  executor 
and  legatee  of  such  surviving 
partner.   Siocken  v.  Datoson.    371 

2.  Part  of  a  testator's  assets  cop- 

sisted 
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•  tilted  of  a  promissory  note.  The 
txoeutor,  though  requested  by 
the  partiei  interested  so  to  do, 
neglected  to  get  it  in ;  and  about 
two  years  afterwards  it  was  lost 
by  the  insolvency  of  the  debtor. 
Held|  that  the  executor  was  per- 
sonally liable.     Caney  v.  Bond. 

Page  486 

5.  An  executor,  upon  transferring 
stock  to  a  legatee,  paid  one-six- 
teenth per  cent,  to  a  stock  broker 
for  identifying  him  at  the  banL 
He  was  allowed  the  payment  in 
passing  his  accounts.  Jones  v. 
PwoeU.  488 

4.  After  an  estate  has  been  fully 
administered  in  this  Court,  the 
executor  will  not  be  permitted, 
without  the  leave  of  the  Courts 
to  prosecute  an  action  to  recover 
part  of  the  testator's  property 
from  a  party  to  the  suit.  Oldfield 
y.  Cobbeii.  515 

See  Decree,  4. 

Trustee   and   Cestui   que 
Trust,  8. 

EXONERATION. 

1.  A  simple  declaration  that  charity 
legacies  are  to  be  paid  out  of  pure 
personalty,  will  not  give  to  such 
legacies  a  priority  upon  the  pure 
personalty  over  other  legacies  and 
charges ;  nor  exempt  any  part  of 
the  estate  from  the  ordinary  rules 
of  applying  and  distributing  the 
assets.    Siur^e  v,  Dimsdale.    462 

2.  A  testatrix  created  a  mixed 
fund  of  realty  and  personalty  for 
payment  of  her  debts  and  lega- 


cies, but  she  dii;pcted  the  charity 
legacies  to  be  paid  out  of  pure 
personalty.  She  afterwards  di- 
rected her  trustees  to  set  apart  a 
sum  of  stock  sufficient  to  provide 
for  a  number  of  annuities,  and  as 
the  annuitants  died,  the  stock  let 
loose  was  to  be  applied  in  pay- 
ment of  the  charity  legacies. 
Semble,  that  the  direction  alone 
was  not  of  itself  sufficient  to  ex- 
empt the  charity  legacies  from 
being  payable  out  of  the  realty, 
in  the  proportion  of  the  realty  to 
the  personalty,  but  held,  that  the 
second  part  created  a  demon- 
strative fund  of  pure  personalty, 
out  of  which  the  charity  legacies 
were  to  be  paid.  Sturge  v.  Dims^ 
dak.  Page  462 

EXTENDING  INJUNCTION. 

1.  The  common  injunction  to  stay 
trial  will  not  be  extended,  if  it 
appears  from  the  pleadings,  con- 
trary to  the  usual  affidavit,  that 
the  discovery  will  not  assist  the 
Defendant  at  law  in  his  defence 
to  the  action.     Athby  v.  Jackson. 

SS6 

2.  The  Plaintiff  having  obtained  the 
common  injunction  upon  the  al- 
lowance of  exceptions  for  insuffi- 
ciency, procured  an  order  to 
amend  without  prejudice  to  the 
injunction,  undertaking  to  amend 
within  a  week,  and  that  the  De- 
fendant might  answer  the  excep- 
tions and  amendments  together. 
The  amendments  having  been 
made  accordingly,  the  Court  ex- 

Tt  ^  tended 
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tended  the  coi^nion  injunction  to 
stay  trial.  Archer  v.  Hudson. 

Page  474 


FACTOR. 

A.  consigned  goods  of  the  value  of 
ISCXtf.  to  B.^  who  transferred  the 
bill  of  lading  to  C.  to  secure 
1000/.  B.  having  become  bank- 
rupty  C.y  as  ^.'s  factor,  claimed, 
as  against  A.s  title  to  stop  in 
iransUuf  a  right  to  retain  the 
whole  in  satisfaction  of  a  general 
balance  due  to  him  from  B.  Held, 
first,  that  he  was  not  entitled  be- 
yond the  1000/.;  and,  secondly, 
that  i^/s  remedy  against  C.  for 
the  surplus  was  in  equity.  Spald- 
ing  T.  Ruding.  376 

FAMILY  ARRANGEMENT. 
See  Deed,  3. 

FOREIGN  LAW. 

1.  A  bill,  filed  by  Charles,  ex-Duke 
of  Brunswick,  against  the  King  of 
Hanover  (a  subject  of  this  realm), 
stated  that  by  a  decree  of  the 
Germanic  Diet,  followed  by  a  de- 
claration of  his  Agnatif  he  had 
been  deposed,  and  his  brother  ap- 
pointed successor,  and  that  by  an 
instrument  signed  by  the  reigning 
Duke  and  by  William  the  Fourth, 
and  his  brothers,  the  Duke  of 
Cambridge  had  been  appointed 
guardian  of  the  Plaintiff  s  fortune. 


I  and  the  guardianship  **  was  to  be 
legally  established  in  Brunswid^ 
where  it  was  to  have  its  locality." 
That  on  the  death  of  William  the 
Fourth,  the  King  of  Hanover  was 
appointed  guardian,  and  possessed 
himself  of  the  private  property  of 
the  Plaintiff.  The  biU  aUeged 
that  the  instrument  was  void,  and 
prayed  a  declaration  to  that  effect, 
and  for  an  account.  Held,  that 
the  alleged  acts  under  the  instru- 
ment, were  not  such  as  rendered 
the  Defendant  liable  to  be  sued 
or  subject  to  the  jurisdiction  of 
this  Court.  The  Duke  of  Bruns- 
wick V.  The  King  of  Hanover. 

Pagcl 

2.  Semble,  also,  that  the  instmmeot 
complained  of  was,  under  the  cir- 
cumstances stated  in  the  bill,  con- 
nected with  political  and  state 
transactions,  and  was  a  state  docu- 
ment. The  Duke  of  Brunswid  v. 
The  King  of  Hanover*  2 

3.  In  a  suit  against  a  sovereign 
prince,  who  is  also  a  subject,  the 
bill  ought,  upon  the  face  of  it,  to 
shew  a  case  rendering  the  sove- 
reign prince  liable  to  be  sued  at 
a  subject.  Ibid. 

4.  A  simple  allegation  that  a  fo- 
reign instrument  depending  on  fo- 
reign law  is  null  and  void,  is  too 
vague.  Ibid. 

See  International  Law. 


FOREIGN  PRINCE. 

See  Foreign  Law,  3. 
International  Law. 

FOREIGN 
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FOREIGN  SOVEREIGN. 

See  Foreign  Law. 

Interkational  Law. 

FORMA  PAUPERIS. 

J.  A  Plaintiff  claiming  partly  under 
the  heirs  of  a  French  subjecti  and 
through  an  instrument  of  doubt- 
ful construction*  obtained  an  order 
of  course  at  the  Rolls  to  sue  in 
Jorm&  pauperiSf  upon  the  simple 
allegation  of  his  poverty.  Held, 
that  the  order  was  irregular,  on 
the  ground  of  the  suppression  of 
the  facts,  which  ought  to  have 
been  presented  for  the  considera* 
tion  of  the  Court  upon  the  ap- 
plication.   St.  Victor  V.  Devereux, 

Page  584 

2.  An  administrator  having  been  ad- 
mitted at  the  RolU  to  sue  mjbrmd 
pauperisfthe  order  was  discharged 
by  Lord  Hardvoieke.  Paradice  v. 
SkepparcL  586*  n. 

See  Order  of  Coursei  3. 

FOUR  DAY  ORDER. 

The  four  day  order  to  enforce  the 

,  production  of  documents  in  the 

Master's  office  by  a  party  to  the 

cause,  does  not  require  personal 

service.     Hobson  v.  Sherwood. 

63 

FRAUD. 
I.  A*  B^i  very  soon  afler  coming  of 
age,  was  induced  by  C.J}.f  his 
superior  officer,  to  accept  bills  for 
3000/1  at  two  months,  for  his  ac- 
commodation, which  were  handed 


by  C.  2>.  to  £.  F.9  a  money  lender, 
in  payment  of  a  debt  of  2590/. 
E*  F.p  who  was  privy  to  the  trans* 
action,  aflerwards  agreed  to  ar- 
range the  renewal  of  these  and 
another  bill  for  5001.  for  twelve 
months  in  consideration  o(A.JBJb 
promissory  note  for  2500/.  pay- 
able in  three  years,  which  sum 
£•  F.  charged  for  his  expence 
and  trouble.  E.  F.  was,  under  the 
circumstances,  restrained  till  the 
hearing,  from  suing  for  the  2500/. 
Lh^d  v.  ClarL  Page  309 

2.  The  Defendant^  through  the 
agency  of  one  Yates,  granted  to 
the  Plaintiff  an  annuity,  redeemable 
on  six  months'  notice.  In  May 
1830,  notice  was  given  to  repur« 
chase  in  November,  and  in  August 
1830,  the  Defendant  entrusted 
Yates  with  the  money  for  the  re* 
purchase.  In  October  Yates  pre* 
vailed  on  the  Plaintiff  to  execute 
the  deed  of  re-assignment  dated  in 
November,  indorsed  on  the  annuity 
deed,  and  without  receiving  the 
repurchase  money,  but  the  Plain- 
tiff did  not  sign  any  receipt  for 
the  money.  Yates  afterwards  pro* 
duced  the  deed  to  the  son  of  the 
Defendant,  to  satisfy  him  of  the 
payment,  and  it  was  handed  back 
to  Yates  to  be  kept  by  him,  with 
the  Defendant's  other  documents. 
Yates  acted  in  the  transaction  as 
agent  of  both  parties.  He  retained 
the  money,  and,  to  deceive  both^ 
continued  the  payment  of  the  an* 
nuity,  but  aflerwards  died  insol* 
vent.  The  Defendant  subsequently 
obtained  possession  of  the  deed. 

Held> 
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Heidi  under  the  circumstancesy 
that  the  Defendant  was  not  dis- 
chargedy  but  was  bound  to  pay  to 
the  Plaintiff  the  repurchase  money 
with  interest  from  November  1880, 
the  Plaintiff  accounting  for  the 
subsequent  receipts  of  the  annuity. 
Vandaleur  v.  Blagrave.  Page  565 
See  DsBDy  4. 

Produotiok  ov  Documents, 
1,2. 

Release. 

Setting  aside  Deeds,  8. 


GAMING. 

Where  a  Plaintiff,  by  his  bill,  seeks 
a  discovery  of  matters  which  might 
subject  the  Defendant  to  a  criminal 
prosecution,  and  also  seeks  other 
legitimate  discovery,  it  is  his  duty 
to  separate  the  two ;  for  if  they 
be  so  mixed  up  or  connected,  that 
either  by  inference  or  exclusion 
they  may  lead  to  a  disclosure 
which  might  subject  the  Defend- 
ant to  prosecution,  he  is  not  bound 
to  answer  any  portion  of  it.  The 
Earl  of  Lichfield  v.  Bond.         88 

GENERAL  ORDERS. 

(1.)  6th  Order  o^  April  1828. 

The  6th  Order  of  April  1828  does 
not  apply  to  a  case,  where  a  De- 
fendant is  ordered  to  answer 
amendments  and  exceptions  toge- 
ther.    Lloyd  v.  ClarL  467 

(2.)  9th  Order  of  May  1837. 

In  a  Vice-Chancellor's  cause,  the 


Plaintifis  described  themselves  as 
resident  abroad*  The  Defendants 
obtained  ex  parte  at  the  Rolls,  an 
order  for  security  for  costs.  An 
appliication  to  the  Master  of  the 
Rolls  to  discharge  it,  on  the 
ground  that  the  Defendants  had 
in  their  hands  funds  belonging  to 
the  Plaintiffs  sufficient  to  in- 
demnify them,  was  refused,  be- 
cause there  was  no  irregularity  in 
the  order,  and  the  cause  being  at^ 
tached  to  the  Vice-Chancellor's 
Court,  the  Master  of  the  RoDs 
could  not  enter  into  the  merits. 
Hooper  v.  Paver.  Page  173 

(3.)  8th  Order  of  Augtut  1841. 

Liberty  for  the  Plaintiff  to  enter  an 
appearance  for  the  Defendant  will 
not,  after  a  delay  of  two  months, 
be  granted  ex  parte. 

The  practice  in  such  a  case  is 
not  to  make  an  order  nisi^  but  to 
require  notice  of  the  application  to 
be  given,  or  that  there  should  be 
fresh  service  of  the  subpoena,  Ed' 
monds  v.  NicoU.  334 

(4.)  11th  Order  o{  August  1841. 

The  11th  Order  of  August  1841,  ai 
amended  by  the  6th  Order  of 
April  1842,  does  not  apply  to  a 
case  of  default  by  a  party  in  pro- 
ducing deeds  in  the  Master's  office 
pursuant  to  the  decree,  in  which 
case  the  Serjeant-at-Arms  goes 
upon  a  disobedience  of  the  four 
day  order.  Hobsonv.  Shertoood,  63 

(5.)  30th  Order  o^  August  184K 
Certain  persons  were  properly  made 
parties  to  a  suit,  previous  to  the 
orders  o(  August  184Uwbich  made 

them 
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them  no  longer  necessary  parties. 
Held,  that  they  might  properly  be 
dismissed  at  the  subsequent  hear- 
ing.    Tarbuck  v.  GreenalL 

Page  S58 

(6.)  34th  Order  of  Augiui  1841. 

Where  a  Plaintiff  neglects  to  set 
down  a  demurrer  within  the  twelve 
days,  the  Defendant  is  entitled  to 
his  costs  of  suit  and  demurrer,  and 
an  order  for  them  will  be  made  ex 
parte,  Mackenzie  v,  Claridge,  123 

(7.)  6ih  Order  o^  April  1842. 

The  11th  Order  of  August  1841,  as 
amended  by  the  6th  Order  of 
April  1842,  does  not  apply  to  a 
case  of  default  by  a  party  in  pro- 
ducing deeds  in  the  Master's  office 
pursuant  to  the  decree,  in  which 
case  the  Serjeant-at-arms  goes 
upon  a  disobedience  of  the  four 
day  order.  Hobsonr.  Sherwood*  63 

(8.)  24th  Order  of  October  1842. 

Notice  of  exceptions  was  not  given 
until  a  day  too  late,  and  was 
intituled  wrongly.  The  Court  re- 
lieved the  party  from  the  effects 
of  the  irregularity  on  payment  of 
costs.    Braditock  v.  WhatUy.  61 

4th  Order  of  April  \S2S.  —  See 
Answer,  8. 

6th  Order  of  April  1828.  ^  See 
Answer,  3. 

10th  Order  o^  December  1833 — See 
Order  to  Revive. 

6th  Order  of  May  1839.—  See  Ge- 

.    NSRAL  Orders,  2. 

2l8t  Order  o^  August  1841.  — &e 

Traversing  Order,  2. 
22d  Order  of  August  1841.  -*  See 

Traversing  .0rd£r»  2. 


24th  Order  of  AuguH  1%^\.  —  See 

Decree  by  DEFAUtT. 
32d  Order  of  August  \%^\.—  See 

Parties,  1. 
34th  Order  of  August  \^\.  —  See 

Order  of  Course,  1. 
39th  Order  of  August  1841.  —  See 

Objection  for  want  of  Par- 
ties, 2. 
44th  Order  of  August  \%^\.—  See 

Decree  by  Default* 
10th  Ox^ev  ot  December  \W^. — See 

Revivor, 

GOODWILL. 

1.  The  goodwill  of  a  victualler's 
business,  held,'  under  the  circum- 
stances, to  be  incident  to  the 
stock  and  licence,  and  not  to  the 
premises  on  which  the  business 
was  carried  on.  England  v.  Downs. 

Page  269 

2.  A  widow  carried  on  the  business 
of  a  licensed  victualler  on  premises 
held  by  her  from  year  to  year. 
Prior  to  her  second  marriage^  she 
assigned  her  household  goods,  fur^ 
niture,  stock  in  trade,  brewing  uten- 
sils, and  all  other  her  effects,  upon 
trusts  excluding  her  husband.  i$he 
married.  Held,  that  the  goodwill 
of  the  trade,  which  was  afterwards 
sold,  passed  by  the  deed  as  inci- 
dent to  the  stock  and  licence,  and 
not  to'  the  husband  with  the  pre- 
mises. Ibid. 


GUARDIAN. 

Where  a  guardian  ad  litem  of  a  per- 
son of  unsound  mind,  though  not 

so 
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lo  found  by  inquisition,  dies,  a 
special  application  is  necessary  to 
obtain  the  appointment  of  a  new 
guardian,  and  an  appointment  by 
an  order  of  course  is  irregular. 
Ncedham  v.  SmUh.         Page  ISO 


HEIRS. 

Gift  of  personalty  to  A*  for  life,  and 
afterwards  to  his  children,  and  in 
default  to  the  heirs  of  J9.  Held, 
that  the  next  of  kin  were  entitled 
under  the  ultimate  limitation. 
Evam  V.  Soli.  266 

HUSBAND  AND  WIFE. 

The  wife's  equity  to  a  settlement 
does  not  attach  upon  filing  a  bill ; 
if,  therefore,  the  wife  dies  without 
making  any  claim  to  a  settlement 
out  of  her  legacy,  her  children, 
afler  her  death,  have  no  right  to 
one*     De  la  Garde  v.  Letnpriere* 

See  Next  of  Kin,  1, 2. 

HUSBANDRY  LEASE. 

A  husbandry  lease  of  charity  lands 
for  200  years  at  a  fixed  rent,  can- 
not, unless  there  be  some  special 
reason,  be  supported  in  equity. 

Such  a  lease  of  charity  lands 
cannot  be  supported  upon  any  cus- 
tom of  the  country  in  which  the 
lands  are  situate.  The  Attorney^ 
General  v.  Pargeier.  150 


IDENTITY. 

By  the  conditions  of  sale,  no  further 
evidence  of  identity  was  to  be  re- 
quired than  what  was  afforded  by 
the  abstract  and  the  documents 
therein  abstracted.  The  descrip- 
tions in  the  documents  differed 
amongst  themselves,  and  from  the 
description  in  the  (particulars  of 
sale.  Held,  that  the  purchaser 
was  entitled  to  have  further  proof 
of  the  identity.  Flower  v.  Har* 
iapp*  Fage  476 


IMPERTINENCE. 

1.  Exceptions  for  impertinence  can- 
not be  sustained,  if  the  materi- 
ality of  the  passages  is  so  con- 
nected with  the  merits  of  the  cause 
as  to  render  it  proper  matter  for 
discussion  and  for  the  determina- 
tion of  the  Court  at  the  hearing. 
The  Attomey^General  v.  Ridtards, 

444 

2.  An  information  was  filed  by  the 
Attorney-General  at  the  relation 
of  A.  B*y  to  set  aside  a  fraudulent 
deed  executed  by  an  outlaw  in  a 
civil  action,  between  the  judg- 
ment and  inquisition.  Held,  thst 
statements  shewing  the  interest  of 
the  relators  and  the  motives  for 
the  execution  of  the  deeds  as 
against  the  creditors,  were  not 
impertinent.  Ibid, 

3*  A  Plaintiff  may  call  for  informa- 
tion of  a  very  minute  character, 
which  the  Defendant  is  bound  in 
duty  to  afford,  yet  he  may  do  it  in 

such 
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such  a  way  as  to  amount  to  what 
18  called  impertiDence,  or  pro- 
lixity amounting  to  impertinence. 
Marshall  v.  MellersJu  Page  558 
4h  Where  a  party  is  required  to  set 
forth  information,  and  he  refers  to 
a  book  containing  all  that  inform* 
ation,  it  will  be  impertinent  for 
him  afterwards  to  repeat  the  in- 
formation contained  in  that  book. 

Ibid. 

IMPROVEMENTS. 
See   MoRTGAooR   and    Mortoa- 

GEEy  4. 

INCLOSURE. 

The  right  to  the  tithes  of  an  allot- 
ment generally  follows  the  right  to 
the  old  tenement,  in  respect  of 
which  the  oUotment  is  made. 
Blackford  v.  Kirkpairick.         232 

INCREASED  RENTS. 
See  Trust,  2. 

INFANT. 

!•  The  Court  has  no  authority  to  sell 
the  real  estate  of  an  infant,  or  to 
convert  it,  upon  the  notion  that  it 
would  be  beneficial.  Calvert  v. 
Godfrey.  97 

i.  A  trader  who  had  freehold,  copy* 
hold,  and  personal  estate,  died  in 
September  1832,  leaving  an  infant 
heir.  His  estate  was  insufficient 
to  pay  his  debts  and  charges.  His 
partners,  however,  by  deed,  took 
upon  themselves  to  pay  all  the 
debts,  and  secured  the  principal 
part  of  his  property  for  his  family. 
A  suit  was  instituted  for  carrying 


the  deed  into  executioDy  and  the 
Master  found  that  it  would  be  for 
the  benefit  of  the  infant  heir»  that 
the  real  estate  should  be  sold  and 
applied  in  the  manner  mentioned 
in  the  deed.  A  decree  was  mode 
for  sale,  and  the  infant  was  de- 
clared a  trustee  within  the  I  }F.4f* 
c.  60.  Held,  that  a  sale  under  the 
decree  could  not  be  enforced; 
that  the  Court  had  no  jurisdiction 
to  order  the  sale;  and  that  the 
infant  was  not  a  trustee  within  the 
act.    Calvert  v.  Godfrey.  Page  97 

8.  Two  suits  were  instituted  on  be- 
half of  infants,  but  it  was  found 
that  it  was  most  for  their  benefit 
to  prosecute  the  second.  The  first 
suit  was  properly  instituted;  but 
there  being  some  impropriety  of 
conduct  on  the  part  of  the  solici- 
tor, who  instituted  it  on  bis  own 
authority,  and  nominated  his  bro- 
ther as  next  friend,  the  first  bill 
was,  upon  an  interlocutory  appli- 
cation, dismissed  without  costs. 
Starten  v.  Bartholomew^  14S 

4.  Special  order  for  allowance  of 
maintenance  to  an  infant  resident 
with  her  father  out  of  the  juris- 
diction.   Be  Weever  v.  Rochport. 

891 

INJUNCnON. 

1.  If  a  Plaintiff  coming  for  an  in* 
junction  to  restrain  the  use  of  his 
trade  marks  appears  to  have  been 
guilty  of  misrepresentations  to  the 
public,  the  Court  will  not- interfere 
in  the  first  instance.  Perry  v. 
Truefitt.  66 

2.  InjufictioQ  to  restrain  a  party 

from 
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from  making  and  sending  to  Tur- 
key watches  having  the  Plaintiff's 
name  or  the  word  **  warranted  " 
engraved  thereon  in  Turkish  cha- 
racters in  imitation  of  the  Plain- 
tiff's watches.    Gout  v.  Alephglu. 

Page  69  n. 

$•  The  common  injunction  to  stay 
trial  will  not  be  extended,  if  it 
appears  from  the  pleadings,  con- 
trary to  the  usual  affidavit,  that 
the  discovery  will  not  assist  the 
Defendant  at  law  in  his  defence 
to  the  action.    Ashby  v.  Jackson. 

836 

4w  Substituted  service  of  an  injunc- 
tion ordered.  Kirkman  v.  Hon- 
nor.  400 

5.  A  motion  being  made  for  an  in- 
junction, it  stood  over  with  liberty 
to  the  Plaintiff  to  bring  an  action 
to  establish  his  right.  The  Plain- 
tiff neglecting  to  proceed  therein, 
the  motion  was  refused  with  costs. 
Perry  v.  Truejitt.  418 

6.  The  Plaintiff  having  obtained  the 
common  injunction  upon  the  al- 
lowance of  exceptions  for  insuffi- 
ciency, procured  an  order  to 
amend  without  prejudice  to  the 
injunction^  undertaking  to  amend 
within  a  week,  and  that  the  De- 
fendant might  answer  the  excep- 
tions and  amendments  together. 
The  amendments  having  been 
made  accordingly,  the  Court  ex- 
tended the  common  injunction  to 
stay  trial.     Archer  v.  Hudson,  474 

See  Administration  Suit,  2. 
Answer,  2. 
Fraud,  1. 
Trade  Marks. 


INQUIRY. 

On  a  bill  for  a  partition,  when  there 
8  a  small  failure  in  proof  of  tide, 
or  when  the  shares  of  the  parties 
are  alone  doubtful,  the  Court  will 
grant  an  inquiry  ;  but  where  thoe 
is  a  material  omission  in  the  proof 
of  the  Plaintiff's  title^  the  bill  will  be 
dismissed  with  costs.  This  coarse 
was  pursued,  though  the  Plaintiff 
had  recovered  in  ejectment  a  por- 
tion of  the  estate  from  the  De- 
fendant, it  not  appearing  whst 
were  the  circumstances  of  that 
proceeding,  or  whether  the  Piain- 
tiff^s  title,  as  alleged,  was  therein 
proved.    Jope  v.  Morshead. 

P^^IS 

INSOLVENT. 

See  Insolvent  Act. 

INSOLVENT  ACT. 

A*  being  entitled  to  three  debts,  co- 
venanted with  ^.,  that  in  case  he 
received  them  in  full,  he  would 
pay  him  1000/.,  but  in  case  he 
should  receive  part  only,  he  would 
pay  one  third  of  the  sum  reco- 
vered. A.  received  one  of  the 
debts,  which  he  wholly  retained. 
Afterwards,  and  within  three 
months  before  A*s  imprisonment 
and  taking  the  benefit  of  the  In- 
solvent Act,  he  (without  pressure) 
assigned  one  of  the  debts  to  B't 
to  secure  one  third  of  the  debt 
recovered  and  those  still  unpaid. 
It  was  set  aside  as  fraudulent 
under  the  act.    Held,  also,  that 

£.had 
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B.  had  noty  as  againit  the  imol- 
vent'a  assignees^  any  lien  on  ihe 
remaining  debts,  for  the  one  third 
of  the  first  debt  improperly  re- 
tained by  A.      Harries  v.  Lioyd. 

Pkige426 

INTEREST. 

]•  A  stipulation  that  interest  should 
be  allowed  on  the  capital  of  part- 
ners presumed  under  the  circum- 
stances. Millar  v.  Craig.        433 

2.  In  a  partnership  between  A.  and 
J?.  interest  was  allowed  on  the 
capitals.  C,  who  was  a  clerk 
and  relative,  was  cognizant  of  the 
terms  on  which  this  partnership 
was  carried  on.  J?,  retired,  and 
A.  and  C.  continued  the  business : 
the  whole  capital  embarked  there- 
in belonged  to  A.  There  was  an 
absence  of  all  proof  of  any  agree- 
ment between  A.  and  C.  in  respect 
of  interest  on  capital.  D.  and  E. 
were  afterwards  admitted  into  the 
business,  and  an  interest  account 
of  capital  was  then  resumed. 
Held,  under  these  circumstances, 
and  from  the  knowledge  that  C. 
had  of  the  terms  on  which  the  first 
partnership  had  been  carried  on, 
that  it  must  be  assumed  that  inte- 
rest on  capital  was  to  bo  allowed 
in  the  second  partnership.     Ibid. 

S.  By  the  decree  the  lands  of  the 
Defendant  were  declared  charge- 
able with  40/.  a  year,  and  the 
Master  was  directed  to  take  an 
account  of  the  arrears,  and  the 
Defendant  was  ordered  to  pay 
what  should  be  found  due.  Held, 
that  the  Defi^ndant  was  noti  under 


the  1  &  2  Vict.  c.  Ua  <«.17,  18., 
liable  to  pay  interest  on  the 
amount  found  due,  from  the  date 
of  the  decree  to  the  date  of  the 
Master's  report.  The  Attorney^ 
General  v.  Lord  Carrington. 

F&ge  454 

INTERNATIONAL  LAW. 

1.  Discussion  of  the  question  whe- 
ther a  sovereign  prince  is  liable  to 
the  Jurisdiction  of  the  courts  of  a 
foreign  country,  in  which  he  hap- 
pens to  be  resident,  and  as  to  the 
liability  to  suit  of  one  who  unites 
in  himself  the  characters  both  of 
an  independent  foreign  sovereign 
and  a  subject.  The  Duke  of 
Brunmick  v.  The  King  tf  Han- 
over. .  1 

2.  A  sovereign  prince,  resident  in 
the  dominions  of  another,  is  ordi- 
narily exempt  from  the  jurisdic- 
tion of  the  courts  there.        lUd. 

S.  A  foreign  sovereign  may  sue  in 
this  country,  both  at  law  and  in 
equity ;  and,  if  he  sues  in  equity» 
he  submits  himself  to  the  jurisdic- 
tion, and  a  cross  bill  may  be  filed 
against  him,  which  he  must  answer 
on  oath ;  but  a  foreign  sovereign 
does  not,  by  filing  a  bill  in  Chan- 
cery against  A.f  make  himself 
liable  to  be  sued  in  thai  court  for 
an  independent  matter  by  B. 

Ibid. 

4h  The  King  of  Hanover,  after  his 
accession,  renewed  his  oath  of  al- 
legiance to  the  Qtieen  of  England, 
and  claimed  the  rights  of  an  £»- 
glieh  peer.  Held,  that  he  was  ex- 
empt from  tbo  jurisdiction  of  t^e 

English 
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English  courts  for  acts  done  by 
him';  as  a  sovereign  prince,  but 
was  liable  to  be  sued  in  those 
courts  in  respect  of  matters  done 
by  him  as'a  subject.  Held,  also, 
that  the  sovereign  character  pre- 
vailed  where  the  acts  were  done 
abroad,  and  also  where  it  was 
doubtful  in  which    of  the    two 

m 

characters  they  had  been  done. 
The  Duke  of  BnwstDick  v.  The 
Ki^g  of  Hanover.  Page  I 

See  Foreign  Law. 

IRREGULARITY. 

1.  The  Plaintiff  submitted  to  a  de- 
murrer by  omitting  to  set  it  down 
within  twelve  days»  and  the  V.  C. 
ordered  him  to  pay  the  costs  of 
suit.  The  Plaintiff  afterwards  ob- 
tained at  the  Rolls  an  order  of 
course  to  amend,  suppressing  in 
his  petition  the  order  of  the  Vice- 
chancellor.  It  was  discharged  for 
irregularity  on  the  ground  of  the 
suppression.  Carhvright  v.  Smith. 

121 

2.  The  Plaintiff  upon  filinga  demurrer 
wrote  to  say  he  submitted  thereto, 
and  would  obtain  an  order  to 
amend.  More  than  two  months 
afterwards,  he  obtained  an  order, 
as  of  course,  to  amend :  it  was  dis- 
charged for  irregularity.  Heam 
v.  Way.  368 

3.  A  Defendant  obtained  a  reference 
under  the  Contempt  Act,  to  in- 
quire whether  by  poverty  he  was 
unable  to  answer.  The  Master 
reported  in  the  negative.  By  an 
order  of  the  Vice-chancellor  the 


bill  was  taken  pro  canfesso,  widi* 
out  prejudice  to  the  Defendant 
applying  within  ten  days  to  put 
in  his  answer.  The  Defendant, 
Suppressing  the  previous  curcom- 
stancesy  then  obtained  an  order 
of  course  for  leave  to  defend  ia 
Jbrma  pauperis.  The  order  was 
discharged.     Nowdl  ▼•  WhUoker. 

IVige407 

See  Exceptions. 

Order  of  Course,  4!^  5. 

ISSUE  MALE. 
See  Devise,  1* 


I 


JOINT  DEBT. 

A.  and  B.  were  obligors  in  a  jeini 
bond  :  A.^  who  was  alleged  to  be 
the  principal  debtor,  died.  Held, 
that  his  assets  were  not  in  equity 
liable  upon  the  bond,  but  that  the 
liability  survived  to  B.  Eidtard* 
son  V.  Horion*  185 

JOINT  LIABILITY. 
See  Survivorship,  2. 

JURISDICTION. 

1.  Discussion  of  the  question  whether 
a  sovereign  prince  is  liable  to  the 
jurisdiction  of  the  courts  of  a 
foreign  country,  in  which  he  hap- 
pens to  be  resident,  and  as  to  the 
liability  to  suit  of  one  who  unites 

in 
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in  himself  the  characters  both  of 
an  independent  foreign  sovereign 
and  a  subject.  The  Duke  of  Brum' 
toici  V.  The  King  of  Hanover. 

Pagel 

2.  A  sovereign  prince^  resident  in 
the  dominions  of  another,  is  ordi- 
narily exempt  from  the  jurisdiction 
of  the  Courts  there.  Ibid. 

8.  A  foreign  sovereign  may  sue  in 
this  country,  both  at  law  and  in 
equity ;  and,  if  he  sues  in  equity, 
he  submits  himself  to  the  juris- 
diction, and  a  cross  bill  may  be 
filed  against  him,  which  he  must 
answer  on  oath ;  but  a  foreign  sove- 
reign does  not,  by  filing  a  bill  in 
Chancery  against  A,,  make  him- 
self liable  to  be  sued  in  that  court 
for  an  independent  matter  by  B. 

Ibid. 

4.  The  King  of  Hanover,  after  his 
accession,  renewed  his  oath  of 
allegiance  to  the  Queen  of  Eng' 

.  landf  and  claimed  the  rights  of  an 
English  peer.  Held,  that  he  was 
exempt  from  the  jurisdiction  of 
the  English  courts  for  acts  done 
by  him  as  a  sovereign  prince,  but 
was  liable  to  be  sued  in  those 
Courts  in  respect  of  matters  done 
by  him  as  a  subject.  Held,  also, 
that  the  sovereign  character  pre- 
vailed where  the  acts  were  done 
abroad,  and  also  where  it  was 
doubtful  in  which  of  the  two  cha- 
racters they  had  been  done.  Ibid. 

5.  A  bill  filed  by  Charles^  ex-Duke 
of  Brunswick,  against  the  King  of 
Hanover  (a  subject  of  this  realm), 
stated  that,  by  a  decree  of  the 
Germanic  Diet,  followed  by  a  de- 

VoL.  VX 


clarationof  his  Agnati,  he  had  been 
deposed,  and  his  brother  appointed 
successor,  and  that  by  an  instru- 
ment signed  by  the  reigning  Duke 
and  by  William  the  Fourth  and 
his  brothers,  the  Duke  of  Cam* 
bridge  had  been  appointed  guar- 
dian of  the  Plaintiff's  fortune, 
and  the  guardianship  **  was  to  be 
legally  established  in  Bruiuwickf 
where  it  was  to  have  its  locality ;  ** 
that  on  the  death  of  William  the 
Fourth,  the  King  of  Hanover  was 
appointed  guardian,  and  possessed 
himself  of  the  private  property  of 
the  Plaintiff.  The  bill  alleged 
that  the  instrument  was  void,  and 
prayed  a  declaration  to  that  effect, 
and  for  an  account.  Held,  that 
the  alleged  acts  under  the  instru- 
ment were  not  such  as  rendered 
the  Defendant  liable  to  be  sued 
or  subject  to  the  jurisdiction  of 
this  Court.     The  Duke  of  BrunS' 

wick  V.  The  King  of  Hanover. 

Pagel 

6.  Semble,  also,  that  the  instrument 
complained  of  was,  under  the  cir- 
cumstances stated  in  the  bill,  con- 
nected with  political  and  state 
transactions,  and  was  a  state  docu- 
ment. Ibid* 

7.  The  Master  of  the  Rolls  has 
jurisdiction  to  direct  costs  which 
have  been  ordered  by  the  Lord 
Chancellor  to  be  paid  by  the 
Defendant  to  the  Plaintiff,  to  be 
set  off  against  costs  ordered  by 
the  Master  of  the  Rolls,  to  be 
paid  by  the  Plaintiff  to  the  De- 
fendant. The  order  may  be  ob- 
tained on  motion,  and  the  notice 

Uu  of 
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,    of  motion  may  be  given  before  the 
taxation.     Cattell  ▼•  Simons. 

PageSM 

See  Chahitt,  S* 

Ejrctment  Bill* 

Infant,  1,  2. 

Order  of  Coursbi  6. 

Practice. 

Security  for  CostSi  2. 

Stoppage  in  TransitUi  2. 

yBNi>0R  AND  Purchaser,  3. 


LAWFUL  HEIRS. 

L  The  words  <Mawful  heirs,*'  held, 
upon  the  context  of  a  will,  to 
mean  **  heirs  of  the  body."  Simp- 
.    eon  y.  Ashtoorth.  412 

2.  A  testator,  having  several  chil- 
dren, directed  the  purchase  of  an 
estate  for  one  of  his  daughters, 
*^  for  her  use  and  her  lawful  heirs,'* 
to  be  returned  <^  if  she  died  with- 
out lawful  heirs,"  to  the  other 
children  that  had  heirs.  Held, 
upon  the  context,  that  <<  lawful 
heirs  *'  must  be  construed  *^  heirs 
of  the  body:"  that  the  daughter 
took  an  estate  tail,  and  that  the 
gift  over  was  also  an  estate  tail. 

Ibid. 

LEASE. 

Lease  of  charity  property  for  ninety- 
nine  years  at  a  fixed  rent,  con- 
taining  no  contract  to  repair  or 
lay  out  any  money  thereon,  set 
aside.  The  Attomey^General  v. 
Foord.  288 

See  Charity,  1,  2. 5. 


LEJlSEHOLDS. 

Two  houses,  held  under  one  lease, 
were  sold  separately  to  A.  and  B. 
The  lease  was  produced  and  ia- 
spected  at  the  sale  by  the  pur- 
chasers'solicitors.  The  conditioDS 
of  sale  provided  for  the  apportion- 
ment  of  the  rent  between  the  two 
purchasers,  but  did  not  notice 
covenants  to  insure,  Ac,  and  a 
proviso  for  re-entry  on  non-per- 
formance, contained  in  the  lease. 
Held,  that  though  A.  might  be 
evicted  by  the  default  of  A,  still 
he  was,  under  the  circumstances, 
bound  to  complete.  Paterson  v. 
Long.  P&ge  590 

LEGATEE'S  SUIT. 

Under  a  decree  in  a  legatee's  tuit  ta 
take  the  usual  accountSf  A.  B. 
went  in  and  claimed  the  residue 
which  the  Master  found  him  en- 
titled to  ;  but  the  residue  was  not 
then  ascertained,  and  no  order 
was  made  in  respect  of  it.  Held, 
that  A.  B.  was  not  precluded  from 
afterwards  asking  relief  against 
the  executor,  in  respect  of  an  al- 
leged breach  of  trust,  in  a  suit  of 
his  own,  he  not  having,  in  the  first 
suit,  been  in  a  situation  to  investi- 
gate the  accounts  of  the  executor, 
or  to  claim  the  relief  which  he 
asked  in  the  second.  Guidici  v. 
Kinton.  517 

LETTER  MISSIVE. 
See  Practice. 

UEN 
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LIEN. 
See  Skt  off,  1. 

StOFFAOK  in  TllANBlTUy  !• 

LUNACY. 

L  Where  a  guardian  ad  liiem  ot  a 
pereon  of  unsound  mindi  though  not 
so  found  by  inquisitioni  dies,  a 
special  application  is  necessary  to 
obtain  the  appointment  of  a  new 
guardian,  and  an  appointment  by 
an  order  of  course  is  irregular. 
Needham  v.  Smith.  Page  ISO 

S.  The  Court  under  the  circum- 
stances of  the  case,  refused  to  set 
aside  deeds  executed  by  one  under 
restraint  in  a  lunatic  asylum,  under 
medical  certificates.  Setbyy^Jack-^ 
sou.  192 

S.  When  a  party,  without  autho- 
rity, but  bon&Jidef  assumes  the 
management  of  the  property  of  one 
mentally  incompetent,  this  Court 
will  not,  on  his  recovery,  restore 
to  him  his  property  without  making 
an  equitable  allowance  for  the  ex* 
penses  and  liabilities.  Ibid. 

4.  Difficulty  in  holding  a  partner 
who  ostensibly  takes  an  active 
part  in  the  conduct  of  the  busi. 
ness  free  from  responsibility,  on 
the  ground  of  insanity,  in  respect 
of  the  acts  of  the  firm.  Sadler  v. 
Lee.  324 

5«  Confirmed  and  incurable  insanity 
is  a  ground  for  dissolving  a  part- 
nership, but  a  mere  diminution  of 
capacity  in  attending  to  it  is  insuf- 
ficient for  that  purpose.       Ibid. 


MAINTENANCE. 

Special  order  for  allowance  of  main- 
tenance to  an  infant  resident  with 
her  father  out  of  the  jurisdiction. 
De  fVeever  v.  Rochport.  Page  S9I 

MASTER'S  OFHCE. 

1.  Where  a  party  takes  his  state  of 
facts  into  the  Master's  ofBce,  and 
obtains  leave  to  examine  witnesses 
and  completes  the  examination, 
his  opponent's  state  of  facts  mayt 
at  any  time  before  publication,  be 
amended  by  leave  of  the  Master. 
Earl  Nelson  v.  Lord  Bridport. 

295 

2.  The  Plaintiff  and  Defendant 
took  their  states  of  facts  into  the 
Master's  office.  The  Plaintiff  com- 
pleted the  examination  of  his  wit- 
nesses, and  was  about  to  obtain 
an  order  to  pass  publication,  when 
the  Defendant,  with  the  Master's 
permission,  carried  into  the  Mas- 
ter's office  an  amended  state  of 
facts.  Held,  not  irregular,  and  a 
motion  in  the  alternative  to  sup- 
press it  and  the  subsequent  pro- 
ceedings, or  that  the  Defendant 
might  pay  the  costs  occasioned, 
was  refused  with  costs.  Ibid. 

See  EviDKKCE,  S. 

General  Orders,  4. 

MISDESCRIPTION.  * 
See  Vendor  and  PurchasbRi  4.  ^ 

MISREPRESENTATION. 

See  Injunction,  1. 

Uu  2  MIS- 
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MISTAKE. 
Sec  Relbasb,  3,  4. 

MONUMENT. 
See  Mortmain,  I. 

MORTGAGE. 

.  See  Dbbd,  2. 

Equitable  Mortgage. 
Mortgagor     and     Mort- 

qageb,  1,  2,  3. 
Priority  of  Charge. 

* 

MORTGAGEE. 
See  Stop  Order. 

MORTGAGOR  AND  MORT- 
GAGEE. 

1.  An  estate  was  conveyed  by  A.  to 
B.y  upon  trust,  for  ten  years,  to 
apply  the  rents  in  payment  to  B.  of 
the  interestand  capital  of  1000/.  lent 
by  B.  to  A.f  and  then  to  sell,  pay 
off  the  residue  of  the  1000/.,  and 
hold  the  remainder  in  trust  for  the 
wife  and  children  of  A  The  rents 
exceeded  the  interest.  B.  per- 
mitted A*  to  retain  possession,  and 
the  interest  was  not  applied  as 
directed.  Upon  a  bill  by  ^.against 
A»  and  his  wife  and  children  for  a 
sale :  Held,  that  B.  could  not, 
until  he  took  possession,  be  made 
liable  for  what,  without  his  wilful 
default,  he  might  have  received, 
except  upon  a  cross  bill  raising 
that  question.    Beare  v.  Prior. 

Page  183 


2.  A  mortgagee  in  possession  held 
liable  for  a  damage  occasioned  by 
his  pulling  down  two  cottages  on 
the  property,     Sandon  v.  Hooper. 

Page2i6 

3.  A  mortgagee  in  possession  will 
be  allowed  for  repairs  necessary 
for  the  support  of  the  property, 
and  for  doing  that  which  is  essen- 
tial for  the  protection  of  the  title 
of  the  mortgagor.  If  he  has  got 
the  consent  of  the  mortgagor  or 
has  given  him  notice  in  which  he 
acquiesces,  he  may  be  allowed  for 
money  laid  out  in  increasing  the 
value  of  the  property,  but  he  is 
not  justified  in  increasing  the  value 
of  the  estate  by  improvements  m 
as  to  cripple  the  mortgagor's  power 
ofredeasption.  Ibid. 

4.  Mortgagee  in  possessioni  claim* 
ing  upon  a  bill  for  redemption,  to 
be  allowed  for  substantial  repairs 
and  lasting  improvement,  but  ad- 
ducing no  proof  of  any  such  ex- 
penditure, held  not  entitled  to  any 
inquiry  on  the  subject.  Ibid, 

MORTMAIN. 

1.  Bequest  of  chattels  real  to  trus- 
tees to  erect  such  monument  as 
they  should  think  fit,  and  build  an 
organ  gallery.  The  first  object 
was  valid,  the  second  invalid  under 
the  Statute  of  Mortmain.  Held, 
that  the  trustees  were  wrong  in 
applying  the  whole  to  the  firet 
object,  and  an  inquiry  was  di- 
rected to  apportion  the  gift.  Ad* 
nam  v.  Cole.  353 

2.  A  simple  declaration  that  chanty 

legacies 
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legacies  are  to  be  paid  out  of 
pure  personalty  will  not  give  to 
such  legacies  a  priority  upon  the 
pure  personalty  over  other  lega- 
cies and  charges ;  nor  exempt  any 
part  of  the  estate,  from  the  ordi- 
nary rules  of  applying  and  distri- 
buting the  assets.  Sturge  v.  Dims- 
dak.  Page  462 

3.  A  testatrix  created  a  mixed 
fund  of  realty  and  personalty  for 
payment  of  her  debts  and  legacies, 
but  she  directed  the  charity  lega- 
cies to  be  paid  out  of  pure  per- 
sonalty. She  afterwards  directed 
her  trustees  to  set  apart  a  sum  of 
stock  sufficient  to  provide  for  a 
number  of  annuities,  and  as  the 
annuitants  died,  the  stock  let  loose 
was  to  be  applied  in  oayment  of 
the  charity  legacies.  SembUf  that 
the  direction  alone  was  not  of  it- 
self sufficient  to  exempt  the  cha- 
rity legacies  from  being  payable 
out  of  the  realty,  in  the  propor- 
tion of  the  realty  to  the  personalty, 
but  held  that  the  second  part  cre- 
ated a  demonstrative  fund  of  pure 
personalty,  out  of  which  the  cha- 

I   rity  legacies  were  to  be  paid. 

Ibid. 

MOTION. 

A  motion  being  made  for  an  in. 
junction,  it  stood  over  with  liberty 
to  the  Plaintiff  to  bring  an  action 
to  establish  his  right.  The  Plain- 
tiff neglecting  to  proceed  therein, 
the  motion  was  refused  with  costs. 
Perry  v.  Truefitt.  418 

iS!re  AnswbRi  2. 


S^eNoTicB  OF  Motion. 
Payment  into  Court. 
Set-off,  2. 


NEXT  FRIEND. 

1.  Two  suits  were  instituted  on  be- 
half of  infants,  but  it  was  found 
that  it  was  most  for  their  benefit 
to  prosecute  the  second.  The 
first  suit  was  properly  instituted ; 
but  there  being  some  impropriety 
of  conduct  on  the  part  of  the  soli- 
citor, who  instituted  it  on  his  own 
authority,  and  nominated  his  bro- 
ther as  next  friend,  the  first  bill 
was,  upon  an  interlocutory  appli- 
cation, dismissed  without  costs. 
Starteny.Bartholometo.  Page  143 

2.  The  name  of  a  person  who  had 
been  made  the  next  friend  of  an 
infant  Plaintiff  without  his  autho- 
rity, ordered  to  be  struck  out,  but 
liberty  was  given  to  the  co-Plain- 
tifis  to  amend  by  naming  a  new 
next  friend.    Ward  v.  Ward.  251 

3.  As  to  the  liability  of  the  next 
friend  in  such  a  case  as  regards 
the  Defendant.  Ibid. 

NEXT  OF  KIN. 

1.  A  widow,  as^suchy  cannot  take 
under  a  ^imitation  to  the  next  of 
kin  of  her  husband,  according  to 
the  statute  of  distributions.  Choi' 
monddey  v.  Lord  AMurton.     86 

2.  In  a  marriage  settlement,  the 
ultimate  limitation  of  a  fund  was 

C^tt  3  to 


wile  aiea,  ana  tne  nusoana  mar- 
ried agaia  and  died:  Held,  that 
his  widow  took  nothing  under 
this  limitation.  ChotmondeUi/  v. 
Lord  Athburlon,  Page  86 

3.  Gift  of  personalty  to  A.  for  life, 
and  allerwards  to  his  children, 
and  in  default  to  the  heirs  of  £. 
Held,  that  the  next  of  Icin  were 
entitled  under  ,the  ultimate  limit- 
ation.    Evant  r.  Salt.  266 

NOTICE. 

1.  The  purchaser  of  a  cbuity  lease 
takes  with  notice  of  the  facts  ap- 
pearing thereon,  shewing  its  equit- 
able invalidity.  'I'he  Attorney-Ge- 
nerai  v.  Fargeler.  150 

8.  Upon  a  question  whether  one 
partner  had  notice  of  the  irregular 
course  of  dealing  of  bis  co-part- 
ner, to  the  prejudice  of  their  cus- 
tomer, the  Court  was  of  opinion) 
that  he  ought  to  be  deemed  to 
have  known  the  facts,  it  appear- 
ing  from  the  evidence,  that'if  he 
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lo  this  transaction,  D.  acted  as  the 
agent  and  clerk  of  C,  and  as  the 
agent  of  the  heir.  It  appeared 
that  in  November  1835,  J9.  had 
notice  of  J^.'s  incumbrance,  and 
that  on  the  19th  of  July  1837  D. 
knew  that  the  produce  of  the  sale 
was  to  be  applied  ip  discharge  of 
J?/s  demand.  Held,  that  the 
knowledge  which  2>.  possessed  in 
November  1835  could  not  be  im- 
puted to  C.in  1837*  Secondly, that 
D:§  knowledge  in  Jufy  1837,  that 
the  proceeds  of  the  sale  were  to 
be  applied  in  discharge  of  jB.'s 
demand,  did  not  clearly  shew  that 
even  he,  at  that  timcy  recollected 
or  knew,  that  which  he  had  known 
in  Novepiber  1835 ;  and^  thirdly, 
sembky  that  C.  who  knew  that  the 
party  from  whom  he  took  it  had 
been  admitted  only  as  heir,  and 
that  the  ancestor  had  been  ad- 
mitted under  copy  of  Court  Roll, 
dated  in  1829,  must  be  deemed 
that  the  ancestor,  having  the  copy 
of  Court  Roll,  might  have  created 
an  equitable  mortgage  by  deposit, 
and  consequently  that  C.  ought 
to  have  required  its  production 
before  he  advanced  his  money. 
Tylee  V.  IVeib.  Page  552 

;S^  ExcKPTioNs,  L 


NOTICE  OF  MOTION. 

A  Plaintiff  cannot  before  appearance 
serve  a  notice  of  motion  on  the 
Defendant,  without  first  obtaining 
the  special  leave  of  the  Court,  and 
the  notice  of  motion  should  state 


that  such  leave  has  been  given. 
JacUin  v.  WUHm.         Page  607 


OBJECTION  FOR  WANT  OF 
PARTIES. 

1.  Where  a  cause  is  set  down  upon 
an  objection  for  want  of  parties, 
the  Plaintiff  begins.  Bradstock  v. 
Whatley.  451 

2.  Where  a  cause  is  set  down  upon 
an  objection  for  want  of  parties 
under  the  39th  General  Order  of 
August  1841,  the  Court  merely 
gives  its  opinion  on  the  record  as 
it  then  stands.  The  objection  can 
only  be  finally  disposed  of  at  the 
hearing,  when  the  record  and  evi- 
dence are  complete. 

Form  of  order  in  such  case. 
Costs  reserved.  Ibid. 


OFFICE  COPIES. 
See  Depositions,  1. 

OPTION. 
See  Partnkrsiup,  6. 

ORDER  OF  COURSE. 

h  The  Plaintiff  submitted  to  a  de- 
murrer by  omitting  to  set  it  down 
within  twelve  days,  and  the  V.  C. 
ordered  him  to  pay  the  costs  ^f 
suit.  The  Plaintiff  afterwards  ob- 
tained at  the  Rolls  an  order  of 
U  u  4f  course 
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course  to  amend,  suppressing  in 
' :  his  petition  the  order  of  the  Vice- 
Chancellor,  It  was  discharged  for 
hrregularity  on  the  ground  of  the 
suppression*    Cartvoright  v.  Smith. 

Page  121 
2.  The  Plaintiff,  upon  filing  a  de- 
murrer wrote  to  say  he  submitted 
thereto,  and  would  obtain  an  or- 
der to  amend.  More  than  two 
months  afterwards,  he  obtained 
an  order,  as  of  course,  to  amend, 
it  was  discharged  for  irregularity. 
Heamr.  Way.  368 

S.  A  Defendant  obtained  a  reference 
under  the  contempt  act,  to  in- 
quire whether  by  poverty  he  was 
unable  to  answer.  The  Master 
reported  in  the  negative.  By  an 
order  of  the  Vice-Chancellor  the 
bill  was  taken  jiro  confesso^  with- 
out prejudice  to  the  Defendant 
applying  within  ten  days  to  put  in 
his  answer.  The  Defendant,  sup- 
pressing the  previous  circum- 
stances, then  obtained  an  order 
of  course  for  leave  to  defend  in 
Jbrmd  pauperis.^  The  order  was 
discharged.    NtmeU  v.  Whitaher. 

407 
4.  An  application  for  an  order  of 
course  should  state  all  the  mate- 
rial facts.  If  there  be  any  sup- 
pression, the  order  will  be  dis- 
charged, and  the  Court  will  not, 
on  the  application  to  discharge  it, 
support  it  on  the  special  merits 
then,  for  the  first  time,  appearing. 
St,  Victor  V.  Devereux,  584 

S*  A  Plaintiff  claiming  partly  under 
the  heirs  of  a  French  subject,  and, 
through  an  instrumen  of  doubtful 


construction,  obtained  an  order  of 
course  at  the  Rolls  to  sue  in  Jbrmd 
pauperisf  upon  the  simple  allega- 
tion of  his  poverty.  Held,  that 
the  order  was  irregular,  on  the 
ground  of  the  suppression  of  the 
facts,  which  ought  to  have  been 
presented  for  the  consideration  of 
the  Court  upon  the  application. 
St.  Victor  v.  Devereux.  Pige  584 
6.  On  an  application  to  the  Master 
of  the  Rolls  in  a  Vice-Chancel- 
lor's cause,  to  discharge  an  order 
of  course  obtained  at  the  Rolb, 
the  Court  will  not  enter  into  the 
merits  further  than  is  necessary 
to  determine  whether  the  order 
was  regularly  obtained.  Ibid. 

See  Lunacy,  I. 

ORDER  TO  REVIVE. 

A  cause  came  on  in  1839,  and  was 
ordered  to  stand  over  for  want  of 
parties.  A  bill  of  revivor  and 
supplement  was  afterwards  filed, 
stating  that  A.  the  sole  Plaintiff, 
had  died  in  1838,  insisting  that  the 
order  of  1839  was  a  nullity,  and 
praying  a  revivor.  A  common  ex 
parte  order  to  revive  was  obtained 
on  petition,  placing  the  cause  **  in 
the  same  plight  and  condition  as 
at  the  death  of  A."  The  Defend- 
ant moved  to  discharge  the  order 
on  the  ground  that  the  order  of 
1839  must  be  discharged  before 
the  cause  could  be  put  in  the 
same  plight  as  at  the  alleged  death 
of  A.  Held,  however,  that  it  was 
regular.       Egremont  v.    CotoM. 

408 
ORGAN. 
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ORGAN. 
See  MoRTMAiKi  1. 

OUTLAWRY. 

Ad  information  was  filed  by  the  At* 
torney-General  at  the  relation  of 
A.  B.f  to  set  aside  a  fraudulent 
deed  executed  by  an  outlaw  in  a 
civil  action,  between  the  judg- 
ment and  inquisition*  Held*  that 
statements  shewing  the  interest  of 
the  relators  and  the  motives  for  the 
execution  of  the  deeds,  as  against 
the  creditors,  were  not*  imperti- 
nent. The  Attomey-General  v. 
Rickardt.  Page  444 

OUTSTANDING  TERM. 
See  Ejectment  BilLi  1. 


PARENT  AND  CHILD. 
See  Equity  to  Settlement. 

PARTIES. 

1.  One  of  two  sureties  who  had  join- 
ed the  principal  debtor  in  a  bond, 
filed  a  bill  to  set  aside  the  trans- 
action on  tlie  ground  of  fraud,  and 
prayed  an  account  of  the  pay- 
ments  of  the  bond.  Held,  that 
the  principal  debtor  and  the*  co- 
surety were  necessary  parties,  not- 
withstanding the  S2d  Order  of 
August  1841.     Attan  v.  HouUen. 

148 

2.  Upon  a  bill  for  a  general  account 
between  A»  and  J?.,  a  question 


arose  as  to  three  items^  whether 
they  ought  to  be  charged  against 

A.  or  against  C.  with  whom  A.  and 

B.  had  had  some  mutual  dealings. 
Held,  that  C  was  not  a  necessary 
party  to  the  suit.  Darthez  v.  C/e* 
mens.  Page  165 

S.  A*  covenanted  with  B.  to  transfer 
stock  into  the  names  of  C.  and  D., 
or  some  other  person  to  be  named 
by  A.,  upon  trust  for  B.f  his  wife 
and  issue.  Afterwards  B.  became 
absolutely  entitled  to  the  fund.  In 
a  suit  by  B*  against  the  repre- 
sentatives of  il.  to  obtain  satisfac- 
tion out  of  his  estates  in  respect  of 
the  covenanti  Held,  that  C  and 
2>.  were  not  necessary  parties. 
Watson  V.  Parker.   .  283 

4-  .Certain  persons  were  properly 
made  parties  to  a  suit  previous  to 
the  orders  o£  August  1841,  which 
made  them  no  longer  necessary 
parties.  Held,  that  they  might 
properly  be  dismissed  at  the  sub« 
sequent  hearing.  Tarbuck  y. 
GreenalL  S58 

See  Objection  for  want  oi' 
Parties. 

PARTITION. 

,1.  Independently  of  the  4  &  5  Vict^ 
c.  S5,  s.  85.,  this  Court  has  no 
jurisdiction  to  direct  the  partition 
of  copyholds,  nor  of  customary 
freeholds.     Jape  v.  Morshead. 

213 

2.  On  a  bill  for  a  partition,  when 
there  is  a  small  failure  in  proof  of 
title*  or  when  the  shares  of  the 
parties  are  alone  doubtful,   the 

Court 


$so 


INDEX  TO  THB  PRINCIPAL  MATTERS. 


Court  will  grant  an  inquiry ;  but 
where  there  in  a  material  omission 
in  the  proof  of  the  Plaintiff's  title» 

.  the  bill  will  be  dismissed  with 
costs.  This  course  was  pursued, 
though  the  Plaintiff  had  recovered 
in  ejectment  a  portion  4>f  the 
estate  from  the  Defendant,  it  not 
appearing  what  were  the  circum- 
stances of  that  proceeding,  or  whe- 
ther the  Plaintiff's  tiUCf  as  alleged, 
wai  therein  proved.  Jopeyf.  Mors- 
head.  Fage  813 

8.  On  a  suit  previous  to  the  4  & 
6  Vid.  Cm  35.  t.  85.  for  a  partition 
of  freeholds  and  copyholds,  the 
Court  directed  the  copyholds  to 
be  allotted  in  entirety  to  one  of 
the  parties.     Dillon  v.   Coppin* 

217.  n. 

See  Ejectment  Bill,  1. 

PARTNER. 

1.  Upon  a  question  whether  one 
partner  had  notice  of  the  irregular 
course  of  dealing  of  his  co-part- 
ner to  the  prejudice  of  their 
customer,  the  Court  was  of  opi- 
nion, that  he  ought  to  be  deemed 
to  have  known  the  facts,  it  appear- 
ing from  the  evidence,  that  if  he 

.  had  used  ordinary  diligence  and 
attention  in  the  management  of 
the  business,  he  might  and  must 
have  discovered  all  the  material 
facts :  that  the  means  of  know- 
ledge were  within  his  power :  that 
he  would,  with  very  little  trouble, 

'  have  found  confusion  and  irregu- 
larity in  the  accounts,  a  proper 
investigation  of   the   sources  of 


which  would  have  led  to  discovery 
of  all  that  had  been  done.  Held 
also,  that  under  such  circumstances 
the  Court,  for  the  protection  of 
those  who  deal  with  partnerships, 
must  impute  the  knowledge  which 
the  partners,  acting  for  their  ni- 
terests  and  in  discharge  of  their 
plain  duty,  might  and  ought  to 
have  obtained.      Sadler  ▼.  Lee. 

Page  S84 

2.  Difficulty  in  holding  a  partner, 
who  ostensibly  takes  an  active  part 
in  the  conduct  of  the  business, 
free  from  responsibih'ty,  on  the 
ground  of  insanity,  in  respect  oi 
the  acts  of  the  firm.  Ibid» 

3.  Confirmed  and  incurable  insanity 
is  a  ground  for  dissolving  a  part- 
nership, but  a  mere  diminution  of 
capacity  in  attending  to  it  is  in- 
sufficient for  that  purpose.     Ibid, 

4.  A  surviving  partner  being  the 
executor  of  his  deceased  partner, 
is  not  entitled  to  an  allowance 
fot  carrying  on  the  business  after 
his  partner's  decease,  for  the  bene, 
fit  of  the  estate ;  nor  is  an  execu- 
tor and  legatee  of  such  surviving 
twrtner.    Stocken  v.  Damam.  371 

See  Partnbrship. 

PARTNERSHIP. 

!•  A  stipulation  that  interest  should 
be  allowed  on  the  capital  of  part- 
ners presumed  under  the  circum- 
stances.    Millar  V.  Craig»      433 

2.  In  a  partnership  between  A. 
and  B,  interest  was  allowed  on 
the  capitals.  '  C,  who  was  a  clerk 
9pd  rela|iye,  w(§  cognis^ant  of  the 

terms 
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terms  on  which  this  partnership 
Fas  carried  on.  B.  retired,  and 
A*  and  C.  continued  the  business : 
the  whole  capital  embarked  there- 
in belonged  to  A.  There  was  an 
absence  of  all  proof  of  any  agree- 
ment between  A.  and  C.  in  re- 
spect of  interest  on  capital.  D. 
and  £.  were  afterwards  admitted 
into  the  business,  and  an  interest 
account  of  capital  was  then  re- 
sumed. Held,  under  these  cir- 
cumstances, and  from  the  know- 
ledge that  C.  had  of  the  terms  on 
which  the  first  partnership  had 
been  carried  on,  that  it  must  be 
assumed  that  interest  on  capital 
was  to  be  allowed  in  the  second 
partnership.    Millar  v.  Craig. 

Page  433 

S.  Partnership  accounts  having  been 
directed  to  be  taken  by  the  Mas- 
ter, in  a  case  in  which  some  of 
the  books  had  been  lost,  the 
Court  directed  the  Master,  if  it 
should  appear  that  in  taking  the 
account  any  necessary  books,  &c. 
should  be  wanting,  to  report  the 
same  specially;  and  whether,  in 
consequence  of  the  want  of  such 
books,  he  was  unable  to  proceed 
satisfactorily  in  taking  the  ac- 
counts. Ibid. 

4.  Difficulties  in  appointing  a  re- 
ceiver of  a  partnership. upon  mo- 
tion, Madgwick  v.  Wimble.     495 

5*  Surviving  partners  insisted  on 
continuing  thq  partnership  with 
the  assets  of  a  deceased  partner. 
The  Court  thought  the  represent- 
atives of  the  latter  entitled  to  a 
receiver.  Jbid. 


6.  Partnership  stipulation,  that  a  son 
of  one  partner,  or  in  case  of  his 
minority,  the  executor  should,  on 
the  death  of  such  partner,  suc- 
ceed to  his  share.  The  Court,  on 
the  terms  of  the  partnership  deed, 
considered  it  an  option,  and  not 
an  obligation.  Madgwick  v*  YFim- 
bk.  Fftge  495 

PAUPER. 
See  Order  of  course,  3.  5,  6. 

PAYMENT  INTO  Court. 

A  trustee  admitted  he  had  sold  out 
trust  stock,  but  he  stated  that  he 
had  invested  the  produce  in  other 
securities.  A  motion  was  made 
before  decree,  that  he  might  re- 
purchase the  stock  and  transfer  it 
into  Court.  Held,  that  the  Court 
could  make  no  such  order.  Futter 
V.  Jackson.  424 

See  Receiver,  I,  2. 

PAYMENT  or  Consideration 
Money. 

In  a  deftnce  founded  upon  an  alle- 
gation that  the  Plaintiff  has  re- 
leased or  assigned  his  rights  for  a 
pecuniary  consideration  paid  to 
him,  it  is  incumbent  on  the  De- 
fendant to  prove  that  the  con- 
sideration was  in  fact  paid.  Fiara- 
daleur  v.  Blagrave.  565 

PAYMENT  OUT  of  Court. 

Under  a  decree  in  an  administration 
suit,  certain  parties  only  wer6 
allow^4   to    fUtend    before    the 

Master. 
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Master.  The  Master  approved  of 
Bome  suits  being  instituted  by  the 
receiver,  who  was  to  be  indem- 
nified out  of  the  estate.  The 
funds  appearing  by  affidavit  to  be 
<*  abundantly  ample,"  the  Court 
ordered  the  institution  of  the 
suits,  and  the  payment  of  costs 
out  of  tlie  fund  standing  to  the 
general  credit  of  the  cause,  upon 
service  on  those  only  whom  the 
Master  had  authorized  to  attend 
him  on  the  reference.  Lockhart 
V.  Hardy.  Pago  267 

PENALTIES. 

Where  a  Plaintiff,  by  his  bill,  seeks  a 
discovery  of  matters  which  might 
subject  the  Defendant  to  a  cri- 
minal prosecution  and  also  seeks 
other  legitimate  discovery,  it  is  his 
duty  to  separate  the  two ;  for  if 
they  be  so  mixed  up  or  con- 
nected, that  either  by  inference 
or  exclusion  they  may  lead  to  a 
disclosure  whicii  might  subject  the 
Defendant  to  prosecution,  he  is 
not  bound  to  answer  any  portion 
of  it.  The  Earl  of  Lichfield  v. 
Bond.  88 

PETITION. 

The  Court  has  no  authority,  'upon 
a  petition  by  a  client  against  his 
solicitor,  to  give  relief  founded  on 
a  special  agreement.  Alexander 
V.  Anderton.  405 

PIRACY. 

The  ground  on  which  the  Court 
protects  trade  marks  is,  that  it 


will  not  permit  a  party  to  sell  his 
'  own  goods  as  the  goods  of  an* 
other;  a  party  will  not,  there- 
fore, be  allowed  to  use  names, 
marks,  letters,  or  other  indidahj 
.  which  he  may  pass  off  his  own 
goods  to  purchasers  as  the  manu* 
facture  of  another  person.  Perry 
V.  TruefUt.  Page  66 

See  Injunction,  1. 
Trade  Marks,  2. 

PLEADING. 

1.  A  foreign  sovereign  prince,  who 
was  also  an  English  peer,  wss 
made  a  Defendant  to  a  suit,  and 
served  with  a  letter  missive.  The 
Lord  Chancellor  refused  to  recall 
it.  Tlie  Defendant  then  appeared, 
and  filed  a  demurrer  fur  want  of 
jurisdiction.  Held,  firsts  that  the 
Lord  Chancellor  had  not  decided 
that  the  Defendant  was  liable  to 
the  jurisdiction  of  the  Court;  and, 
secondly,  that  the  Defendant  had 
not,  by  appearing,  waived  any  de- 
fence to  the  bill.  The  Duke  of 
Brunswck  v.  The  King  of  Han- 
over.  I 

2.  In  a  suit  against  a  sovereign 
prince,  who  is  also  a  subject,  the 
bill  ought,  upon  the  face  of  it,  to 
shew  a  case  rendering  the  sove* 
reign  prince  liable  to  be  sued  as  a 
subject.  Ibid. 

3.  A  simple  allegation  that  a 
foreign  instrument  depending  on 
foreign  law  is  null  and  void,  is 
too  vague.  Ibid. 

4.  Where  a  bill  for  an  account 
which  relies  on  certain  items  as 
the  ground  for  transferring  the 

matter 
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matter  rrom  the  juriidiction  of  a 
court  of  law  to  Ibat  of  equity, 
alio  contains  a  general  vague 
charge  of  there  being  volurainoui 
and  intricate  accounts  betireen 
tbe  parties  ;  then,  if  the  FlaintiBT 
fails  in  supporting  his  equity  upon 
the  particuiar  items,  he  cinnot 
maintain  the  bill  against  a  de- 
murrer upon  the  latter  vague 
charges.    Darthex  v.  CUment. 

Page  165 
5.  Upon  a  bill  for  a  general  account 
between  A.  and  B.,  a  question 
arose  as  to  three  items,  whether 
they  ought  (o  be  charged  against 
A,  or  against  C,  with  whom  A. 
and  B.  bad  had  some  mutual  deal- 
ing*. Held,  that  C'.waa  not  a  ne- 
cessary party  to  the  suit.  Ibid. 
€.  On  a  bill  seeking  to  set  aside 
deeds  in  loto,  and  praying  no  al- 
ternative relieff  the  Court  will 
not,  adversely,  grant  an  account 
on  the  fooling  of  their  validity. 
&%  V.  Jackson.  1 92 

7.  Mortgagee  in  possession,  claim- 
ing upon  a  bJIt  for  redemption,  to 
be  allowed  for  substantial  repairs 
and  lasting  improvement,  but  ad- 
ducing no  proof  of  any  sucb  ex> 
penditure,  held  not  ensiled  to  any 
inquiry  on  the  subject.  Saiuton 
v.  Hooper.  246 

Ste  Bill  or  Review. 

Cross  Bill. 

Decrke,  4. 

Ejbctmekt  Bill,  2. 

Gaming. 

luFBRTtMIHCE,  2. 

Inquiry. 
Parties,  1. 3. 


POLITICAL  AND  STATE 

TRANSACTIONS. 

See  FoRxiQM  Law>  1,  S. 

POWER  TO  ALTER. 
Husband  and  wife  had  ■  power  to 
sell  real  estates,  with  the  consent 
of  the  trustees ;  the  monies  were, 
with  all  convenient  speed,  to  be 
laid  out  in  the  purchase  of  other 
lands;  and  until  a  convenient  pur< 
chase  could  be  efiected,  it  was 
made  lawful  for  the  trustees,  with 
the  consent  of  the  husband  and 
wife,  to  invest  the  money  in  go- 
vernment or  real  securities.  A 
sale  took  place  in  1811,  and  in 
1816  the  produce  was  lent  by 
the  trustees  on  personal  security. 
Held,  that  the  trustees  were  liable 
for  the  stock  which  the  money 
would  have  produced  in  1816. 
Held,  also,  that  tbe  trustees 
ought  not  to  have  consented  to  a 
sale  without  first  providing  tbe 
means  of  investing  the  purcbaae- 
monev.  Watts  v.  Cirdkdone, 
Page  188 

PRACTICE. 
A  foreign  sovereign  priace,  who  was 
also  an  Englitk  peer,  was  made  a 
Defendant  to  a  suit  and  served 
with  a  letter  missive.  The  I.ord 
Chancellor  refused  to  recall  it. 
The  Defendant  then  appeared, 
and  died  a  demurrer  for  want  of 
jurisdiction.  Held,  first,  that  the 
Lord,  Chancellor  bad  not  decided 
that 
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that  the  Defendant  was  liable  to 
the  jurisdiction  of  the  Court ;  and, 
secondly,  that  the  Defendant  had 
not,  by  appearing,  waived  any 
defence  to  the  bill.  The  Duke  of 
Brunswick  ▼•  The  King  of  Han- 
over.  Page  1 

See  Action  at  Law. 
affidavits. 
Amendment. 

Answer. 

Apportionment  ov  Costs. 
Authority  to  sue. 
Bill  or  Review. 
Charity,  8. 
Commission. 
Contempt. 
Costs. 

Creditor's  Suit. 
Decree,  2,  S,  4. 
Decree  by  default. 
Deed,  1. 
Demurrer. 
Depositions. 
Entering  Appearance. 
Evidence. 
Exceptions. 
Executor,  1,  2. 
Extending  Injunction, 
Forma  Pauperis. 
Four  Day  Order. 
General  Orders. 
Guardian. 
Impertinence. 
Injunction,  1,  4. 
Inquiry. 
Irregularity. 
Lunacy,  1. 
Maintenance. 
Master's  Office. 
Next  Friend,  1. 
Notice  op  Motion. 


I 


See  Objictiom  yor  want  or 
Parties. 
Order  of  CoursiS. 
Order  to  rbtivs* 
Partissi  4. 
Payment  into  Court. 
Payment  out  om  Court. 
Privileged   Commuviga- 

TIONS. 

Pro  convbmo. 
Production     of     Docu- 
ments. 
Prolixity. 
Receiver,  1* 
Revivor. 

Sale  under  Court. 
Security  for  Costs. 
Set  off,  %  3. 
Six  Clerk. 

Solicitor  and  Client,  4w 
Special  Leave. 
State  of  Facts. 
Stop  Order. 

SUBPCENA  TO  answer. 

Suppression    of    Deposi- 
tions. 
Taking  Bill  off  File. 
Taxation. 
Taxing  Master. 
Time  to  answer. 
Traversing  Order,  2. 
Witness. 

PRINCIPAL  AND  SURETY. 

A,  became  surety  for  J9.  to  C. 
for  a  sum  "for  value  received  by 
a  draft  at  three  months*  date."  C. 
(without  the  concurrence  of  A») 
at  once  paid  the  amount  to  Bt 
instead  of  giving  the  draft  at  three 
months.  Held,  that  the  agree- 
ment hadJbeen  variediand  that  the 

surety 
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surety  was  therefore  diicharged. 
Bonier  T.  Cojr.  Page  110 

S.  One  of  two  sureties  who  had 
joined  the  principal  debtor  in  a 
bondi  filed  a  bill  to  set  aside  the 
transaction  on  the  ground  of  fraud, 
and  prayed  an  account  of  the  pay- 
ments of  the  bond.  Held,  that 
the  principal  debtor  and  the  co- 
surety were  neccMary  parties,  not- 
withstanding the  32d  Order  of 
August  1841.    Allan  t.  Houlden. 

148 

PRIORITY  OF  CHARGE. 

A.  J9»  was  entitled  to  a  legacy,  which 
was  charged  on  real  estates  de« 
vised  to  C.  D.  A.  B,  by  a  deed 
tp  which  C.  D,  was  a  party,  and 
which  recited  that  it  had  been 
agreed  that  the  legacy  should  re- 
main on  the  security  of  the  estatCi 
assigned  it  to  E.  F,  A.  B.,  with- 
out the  concurrence  of  £.  i^., 
afterwards  released  the  charge 
upon  the  estate,  and  A.B.  and 
CD.  together  afterwards  mort- 
gaged the  estates,  first  to  Lord  C, 
and  afterwards  to  the  Plaintiff,  a 
judgment  creditor,  who  released 
his  judgment.  Held,  that  the 
Plaintiff  had  priority  over  E,  F> 
Greentoood  v.  Churchill,  314 

See  Equitable  Mortgage. 

PRIVILEGED  COMMUNICA- 
TIONS. 

1.  A,  and  B.  claimed  an  estate  ad- 
versely, as  heirs  ex  parte  patema^ 
and  C.  claimed  the  estate  as  heir 

.    ex  parte  materna*    In  a  suit  by  A. 


against  B.  to  set  aside  a  compro- 
mise entered  into  between  them, 
B.  admitted  he  had  in  his  posses- 
sion cases  submitted  for  the  opi- 
nion of  counsel  after  C.'s  adverse 
claim,  and  in  contemplation  of 
legal  proceedings.  Held,  that 
they  were  not  privileged.  Holmes 
V.  Baddeley.  Page  521 

2.  In  the  same  case^  the  Defend* 
2,  ant  B,  stated  that  A.  and  C.  had 
entered  into  some  compromise  to 
share  the  proceeds  of  the  estate, 
and  that  he  believed,  that  the  suit 
was  carried  on  by  A,  for  the  be- 
nefit and  in  concert  with  C.  Held, 
that  this  did  not  relieve  B.  from 
the  obligation  to  produce  the 
cases.    (Since  reversed.)       Ibid. 

PRO  CONFESSO. 

Where  a  bill  is  taken  pro  conftssOf 
under  the  11th  Order  of  April 
1842,  the  Plaintiff  is  not  entitled 
to  such  decree  as  he  can  abide 
by,  but  to  such  decree  only  as  he 
is  entitled  to  on  the  record. 
Stanley  v.  Bond.  421 

See  CosTSi  ?• 

PRODUCTION  OF  DOCU- 
MENTS. 

1.  Where  deeds  are  impeached  for 
fraud,  the  mere  allegation  of  fraud 
by  the  bill  will  not  entitle  the 
Plaintiff  to  an  order  for  their  pro- 
duction; on  the  other  hand,  in 
order  to  obtain  a  production,  it  is 
not  necessary  that  the  fraud  should 
be  admitted  by  the  answer^  the 

Court 
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Court  must  look  at  the  circum- 
•tanoes  of  each  case.  JBassford 
V.  Blakisley.  131 

2.  Order  made  for  the  production 
of  a^  deed  impeached  for  fraud, 
though  the  fraud  was  denied  by 
the  answer,  the  case  on  the  whole 
being  such  as  to  render  an  inspec- 
tion proper.  Ibid, 

S.  An  admission  of  the  possession 
by  an  agent  on  behalf  of  the  De- 
fendiint  and  other  persons  who 
are  not  parties  to  the  cause,  of 
documents  relating  to  the  matters 
in  question,  does  not  entitle  the 
Plaintiff  to  an  order  for  their  pro* 
duction.    Lopez  v.  Deacon,    254 

4.  A  Plaintiff  does  not,  by  obtaining 
an  order  to  amend,  between  the 
time  of  giving  notice  of  d  motion 
for  the  production  of  documents 
and  its  being  heard,  deprive  him- 
self of  his  right  to  their  produc- 
tion.    Chidwick  v.  Prebble,      264 

5.  A  correspondence  took  place  be- 
tween a  client  and  his  solicitor 
during  the  progress  of  a  suit.  A 
compromise  was  effected,  but 
afterwards  a  second  suit  was  in- 
stituted to  set  it  aside,  and  to 
prosecute  the  original  suit.  Held, 
that  the  correspondence  was  pri- 
vileged in  the  second  suit.  Hughes 
v.  Garnons.  352 

6.  A,  and  B.  claimed  an  estate  ad- 
versely, as  heirs  ex  parte  paterna^ 
and  C.  claimed  the  estate  as  heir 
ex  parte  materna.  In  a  suit  by  A, 
against  B,  to  set  aside  a  compro- 
mise entered  into  between  them, 
B.  admitted  he  had  in  his  posses- 
sion cases  submitted  for  the  opi- 


nion of  counsel  after  C'i  advefse 
claim,  and  in  contemplation  of 
legal  proceedings.  Held,  that 
they  were  not  pririieged.  Holmei 
V.  Badddeif.  I^ige  521 

7«  In  the  same  case,  the  Defend- 
ant B.  stated,  that  A.  and  C.  had 
entered  into  some  compromise  to 
share  the  proceeds  of  the  estate, 
and  that  he  believed,  that  the  suit 
was  carried  on  by  A*  for  the  be- 
nefit and  in  concert  with  C.  Held, 
that  this  did  not  relieve  B,  from 
the  obligation  of  production  of 
the  cases.  [Since  reversed.)  Ibid, 

See  General  Orders,  4. 

PROLIXITY. 

A  Plaintiff  may  call  for  infonnalion 
of  a  very  minute  character,  which 
the  Defendant  is  bound  in  duty 
to  afford,  yet  he  may  do  it  in  such  a 
way  as  to  amount  to  what  is  called 
impertinence,  or  prolixity  amoimt- 
ing  to  impertinence.  Marshall^, 
Mellersh,  558 

See  Impertinence. 

PROMISSORY  NOTE. 
See  Breach  of  Trust,  13. 


REAL    AND    PERSONAL   ES- 
TATE. 

A  testator  gave  his  daughter  a  sum 
of  money,  and  directed  his  exe- 
cutors, *<  as  soon  as  convenient 
after  his  deceasei  to  purchase  an 

estate," 
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estate,*'  and  when  she  attained 
twenty-one  she  was  to  receive  the 
money  if  the  land  was  not  bought. 
There  was  a  gift  over.  The  estate 
was  not  purchased,  and  she  in- 
vested the  money  in  the  funds. 
Held,  on  the  daughter's  death,  that 
the  money  was  impressed  with 
the  character  of  realty,  and  passed 
as  such.     Simpson  v.  Ashtoorth, 

Page  412 

See  Exoneration^ 

RECEIVER. 

1.  In  1812  the  executors  of  a  receiver 
applied  to  pass  his  accounts  and 
pay  in  the  balance,  this  was 
ordered,  but  payment  was  not 
made.  In  1841  they  were  ordered 
to  pay  in  the  balance  without  in- 
terest, and  it  was  held  that  they 
could  not  object  the  want  of  assets. 
Gurden  v.  Badcock.  157 

2.  A.  was  appointed  receiver,  but 
the  solicitor  in  the  cause  alone 
acted  and  paid  over  the  rents  to 
the  tenant  for  life.  An  incum- 
brancer compelled  the  receiver  to 
pay  the  same  amount  into  Court 
and  after  payment  of  his  claim^ 
there  remained  a  surplus,  which 
was  paid  to  the  tenant  for  life. 
Held,  that  A.  could  not,  on  peti- 
tion, obtain  repayment  by  the  te- 
nant for  life  or  out  of  the  estates. 

Ibid. 
S.  Difficulties  in  appointing  a   re- 
ceiver of  a  partnership  upon  mo- 
tion.    Madgxoick  v.  Wimble.    495 
4.    Surviving  partners    insisted   on 
continuing  the  partnership  with 
Vol.  VI. 


the  assets  of  a  deceased  partner. 
The  Court  thought  the  represent- 
atives of  the  latter  entitled  to  a 
receiver.    Madgtoick  v.  Wimble* 

Page  495 

REDEMPTION. 
See  MoBTOAGOR   and    Mortoa^a 

GEE,  2,  3,  4« 

RE-ENTRY,  RIGHT  OF. 

King  Charles  the  Second,  by  letters 
patent,  granted  some  property  in 
fee,  subject  to  a  fee  farm  rent, 
and  to  a  proviso  of  re-entry,  in 
case  a  decree  should  be  made  at 
the  suit  of  the  King  for  repairing 
the  property,  and  the  same  should 
afterwards  remain  for  a  year  out 
of  repair.  The  Crown  afterwards 
granted  away  the  rent.  Held, 
that  the  proviso  for  re-entry  could 
not  be  exercised,  and  that  it  there- 
fore  formed  no  objection  to  the 
title  to  the  property.  Florver  v« 
Hartopp.  476 

REFERENCE. 

The  Court,  if  perfectly  satisfied,  will 
make  an  order  to  transfer  under 
the  Trustee  Act  without  a  refer- 
ence. Cockell  v.  Pugh.  293 

RELEASE. 
1.  An  account  was  settled,  and  re- 
leases executed,  between  the  resi- 
duary legatees  of  a  partner  and  the 
representatives  of  the  surviving 
partner.  Numerous  and  import- 
ant errors  in  the  account  having 
been  proved,  the  release  was  set 
X  X  aside, 
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asidei  but  having  regard  to  tlie 
lapse  of  time,  and  the  loss  of  books 
and  documentSi  the  Court  declined 
opening  the  accounts  altogether, 
but  gave  liberty  only  to  surcharge 
and  falsify.   Millar  v.  Craig, 

Page43S 
%  Where  a  release  has  been  exe* 
cutedi  and  the  parties  have  for  a 
long  space  of  time  acquiesced  in  it, 
the  mere  proof  of  errors  will  not, 
in  the  absence  of  fraud,  induce 
the  Court  either  to  set  it  aside  or 
to  give  leave  to  surcharge  and 
falsify ;  but  the  nature  and  amount 
of  the  errors  alleged  and  proved 
may  have  a  very  considerable  ef- 
fect in  the  consideration  of  the 
question,  whether  the  release  was 
fairly  obtained.  Ibid. 

3.  A  party  who,  upon  a  compromise, 
had  executed  a  general  release, 
claimed  relief  on  the  ground  of  a 
largcf  item  in  which  he  was  inter- 
ested, having,  by  mistake,  been 
omitted  in  the  account.  Held, 
that  he  was  entitled  to  relief,  but 
that  to  obtain  it,  the  release  must 
be  wholly  set  aside,    Pritt  v.  Clay. 

503 

4.  A,  B.f  the  representative  of  a 
deceased  partner,  having  filed  his 
bill  against  CD.,  the  surviving 
partner,  for  an  account,  A.  B.,  in 
consideration  of  500/.,  released 
C.  D,  from  all  claims,  and  the  bill 
was  dismissed.  By  mutual  error 
a  debt  of  2000/.  owing  to  the 
partnership,  but  which  was  not 
then  known  to  exist,  was  omitted 
in  the  consideration  by  both  par- 
ties ;  C.  Z>.  afterwards  received  it. 


Held,  that  A.  B*,  notwithstanding 
the  release,  was  entitled  to  his 
share  of  the  debt,  but  that  to  ob- 
tain it  the  whole  account  must  be 
re-opened.    Priit  v.  C/oy. 

Page  503 

5.  Grantor  of  an  annuity  entrusted 
Y.  with  a  sum  of  money  for  the 
purpose  of  redeeming  it*  Y., 
without  paying  the  money,  ob- 
tained  from  the  grantee  a  deed  of 
release  of  the  annuity.  Y.  who 
acted  in  some  respects  as  agent  of 
both  parties,'  afterwards  died  in- 
solvent. Held,  under  the  parti- 
cular circumstances,  that  the  loss 
must  be  borne  by  the  grantor. 
Vandaleur  v.  Blagrax)e,  565 

6.  The  Defendant  granted  to  the 
Plaintiff  an  annuity,  redeemable 
on  six  months*  notice  or  on  pay- 
ment of  a  fine.  In  May  1830, 
notice  was  given  to  re*purchase  in 
November^  and  in  August  1 830,  the 
Defendant  entrusted  Yates  with 
the  money  for  the  repurchase. 
In  October  Yates  prevailed  on  the 
Plaintiff  to  execute  the  deed  of 
re-assignment,  indorsed  on  the 
annuity  deed,  which  was  dated  in 
November^  without  receiving  the 
re-purchase  money ;  but  the  Plain- 
tiff did  not  sign  any  receipt  for  the 
money.  Yates  afterwards  pro- 
duced the  deed  to  the  son  of  the 
Defendant,  to  satisfy  him  of  the 
payment,  and  it  was  handed  back 
to  Yates  to  be  kept  by  him,  with 
the  Defendant's  other  documents. 
Yates  acted  in  the  transaction  as 
agent  ofbotli  parties.  He  retained 
the  money,  and  to  deceive  both 

parties, 
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parties,  he  continued  the  payment 
of  the  annuity,  but  aflerwards  died 
insolvent.  The  Defendant  sub- 
sequently obtained  possession  of 
the  deed.  Heldt  under  the  cir* 
cumstances,  that  the  Defendant 
was  not  discharged,  but  was  bound 
to  pay  to  the  Plaintiff  the  re-pur- 
chase money  with  interest  from 
November  18S0,  the  Plaintiff  ac- 
counting for  the  subsequent  re- 
ceipts of  the  annuity.  Vandaleur 
V.  Blagrave.  Page  565 

See  Payment  or  Consideration 

Monet. 
Principal  and  Surety,  1. 

REPAIRS. 

See  Mortgagor  and  Mortgagee, 

8,4. 

RETAINER. 

See  Authority  to  sue. 
Next  Friend. 
Solicitor  and  Client,  S. 

REVIVOR. 

A  cause  came  on  in  1839,  and  was 
ordered  to  stand  over  for  want  of 
parties.  A  bill  of  revivor  and 
supplement  was  afterwards  filed, 
stating  that  A  the  sole, Plaintiff, 
had  died  in  1838,  insisting  that 
the  order  of  1839  was  a  nullity, 
and  praying  a  revivor.  A  com* 
mon  ex  parte  order  to  revive  was 
obtained  on  petition,  placing  the 
cause  **  in  the  same  plight  and 
condition  as  at  the  death  of  A,'* 


The  Defendant  moved  to  dis- 
charge the  order  on  the  ground 
that  the  order  of  1839  must  be 
discharged  before  the  cause  could 
be  put  in  the  same  plight  as  at 
the  alleged  death  of  A.  Held, 
however,  that  it  was  regular. 
Egremont  v.  Cotoell.       Page  408 

RIGHT  TO  BEGIN. 
See  Objection  vor  want  ov  Par- 

TIES,  1. 


SALE  OF  REAL  ESTATE. 
iSm  Infant,  1. 

SALE  UNDER  COURT. 

Where  property  is  sold  under  a  de- 
cree, and  there  is  jurisdiction  to 
sell,  mere  irregularities  and  errors 
in  the  proceedings  will  not  in- 
validate the  sale,  or  prevent  a 
good  title  from  being  made  under 
the  decree.     Caheri  v.  Godfrey* 

97 

See  Costs,  2. 

SECURITY  FOR  COSTS. 

I.Liberty  given  to  sue  on  a  bond 
given  to  the  late  Six  Clerks,  as  a 
security  for  costs  upon  a  proper 
indemnity.    Robinson  v.  BrtUton* 

147 

2.  In  a  Vice-Chancellor's  cause,  the 

Plaintiffii  described  themselves  as 

resident  abroad.    The  Defendants 

obtained  ex  paHe  at  the  Rolls^  an 

X«  2  order 


660 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


order  for  security  for  costs.  An 
application  to  the  Master  of  the 
Rolls  to  discharge  it*  on  the 
ground  that  the  Defendants  had 
in  their  hands  funds  belonging  to 
the  Flaintifis  sufficient  to  in- 
demnify them,  W2LS  refused,  be- 
cause there  was  no  irregularity  in 
the  order,  and  the  cause  being 
attached  to  the  Vice-Chancellor's 
Court,  the  Master  of  the  Rolls 
could  not  enter  into  the  merits. 
Hooper  v.  Paver.  Page  173 

SERJEANT-AT-ARMS. 
See  Gbneral  Orders,  4. 


SERVICE. 
See  Four  Day  Order. 

SERVICE  OF  NOTICE  OF 
MOTION. 

See  Solicitor  and  Client,  10. 


SERVICE  OF  PETITION. 
See  Payment  out  of  Court. 

SET  OFF. 

1.  Costs  receivable  and  payable  by 
two  parties,  ordered  to  be  mu- 
tually set  off,  without  regard  to 
the  lien  of  the  solicitors.  Cattell 
V.  Simons.  804 

2.  The  Master  of  the  Rolls  has  juris- 
diction to  direct  costs  which  have 
been  ordered  by  the  Lord  Chan- 
cellor  to  be  paid  by  the  Defend- 
ant to  the  Plaintiff,  to  be  set  off 
against  costs  ordered  by  the  Mas- 


ter of  the  Rolls,  to  be  piud  by  the 
Plaintiff  to  the  Defendant.  The 
order  may  be  obtained  on  motion, 
and  the  notice  of  motion  may  be 
given  before  the  taxation.  Cattdl 
T.  Simons.  Page  304 

3.  The  Lord  Chancellor  on  the  8th 
of  November  ordered  the  Defend- 
ant to  pay  costs  to  the  Plaintiff, 
but  the  order  was  not  completed 
till  the  23d  of  December.  The 
Master  of  the  Rolls  on  the  15di 
or  December  ordered  the  Plaintiff 
to  pay  costs  to  the  Defendant, 
and  on  the  19th  the  Plaintiff  of- 
fered to  set  off  the  costs.  The 
Defendant  in  January  following 
issued  an  attachment  for  the  costs : 
Heidi  that  the  Plaintiff,  notwith- 
standing he  was  in  contempt, 
might,  under  these  circumstances, 
move  to  set  off  the  costs.        Ibid. 

SETTING  ASIDE  DEEDS. 

1.  The  Court,  under  the  circum- 
stances of  the  case,  refused  to  set 
aside  deeds  executed  by  one  un- 
der restraint  in  a  lunatic  asylum, 
under  medical  certificates.  Selby 
V.  Jackson,  192 

2.  When  a  party,  without  autho- 
rity, but  bond  Jidcy  assumes  the 
management  of  the  property  of 
one  mentally  incompetent,  this 
Court  will  not,  on  his  recovery, 
restore  to  him  his  property  with- 
out making  an  equitable  allow- 
ance for  the  expenses  and  liabili- 
ties.    Selby  v.  Jackson.  192 

3.  Where  a  release  has  been  exe- 
cuted, and  the  parties  have  for  a 
long  space  of  time  acquiesced  in  it, 

the 
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the  mere  proof  of  errors  will  not, 
in  the  absence  of  fraud,  induce 
the  Court  either  to  set  it  aside 
or  to  give  leave  to  surcharge  and 
falsify ;  but  the  nature  and  amount 
of  tlie  errors  alleged  and  proved 
may  have  a  very  considerable  ef- 
fect in  the  consideration  of  the 
question,  whether  the  release  was 
fairly  obtained.    Millar  v.  Craig. 

Page  4SS 

See  Release,  I.  3,  4. 

SETTLED  ACCOUNT. 

An  account  was  settled,  and  releases 
executed  between  the  residuary 
legatees  of  a  partner  and  the  re- 
presentatives of  the  surviving 
partner.  Numerous  and  import* 
ant  errors  in  the  account  having 
been  proved,  the  release  was  set 
aside,  but  having  regard  to  the 
lapse  of  time,  and  the  loss  of  books 
and  documents,  the  Court  de- 
clined opening  the  accounts  alto- 
gether, but  gave  liberty  only  to 
surcharge  and  falsify.  Millar  v. 
Craig.  433 

See  Release,  1,  2,  3,  4. 


SEVERANCE. 
See  Costs,  3. 

SIX  CLERK. 

Liberty  given  to  sue  on  a  bond  given 
to  the  late  Six  Clerks,  as  a  security 
for  costs  upon  a  proper  indemnity, 
Robimon  v.  Brutton.  147 


SOLICITOR  AND  CLIENT. 

L  A  petition  was  presented  in  the 
names  of  A.  and  J9.,  but  without 
the  authority  of  A.  Held,  that 
having  regard  to  the  rights  of  the 
respondents,  the  petition  could 
not  be  ordered  to  be  taken  off 
the  file  on  the  application  of  ^. 
Tarbuck  v.  Tar  buck.       Page  134 

2.  A  bill  being  filed  without  the 
written  authority  of  one  of  several 
co-Plaintiffs,  and  the  evidence 
being  unsatisfactory  as  to  the  re- 
tainer, his  name  was  struck  out 
as  CO- Plaintiff  with  costs  to  be 
paid  by  the  solicitor.  Pinner  ▼• 
Knights.  174 

3.  Where  a  solicitor  files  a  bill 
without  a  written  authority,  the 
onus  of  proof  is  cast  on  him.  If 
there  be  any  doubt  on  the  matter, 
the  Court  will  hold  him  liable. 

Ibid. 

4.  A  bill  filed  without  the  authority 
of  the  Plaintiff,  was  dismissed  with 
costs,  and  the  Plaintiff  was  taken 
under  an  attachment  for  non-pay- 
ment of  costs.  The  Court,  on 
motion,  ordered  the  solicitor  to 
indemnify  A.,  but  refused  to  re- 
lease A.  as  against  the  claim  of 
the  Defendants.  Held  also,  that 
A.  was  not,  on  such  an  applica- 
tion, to  be  deprived  of  his  right 
against  the  solicitor  to  damages 
for  his  imprisonment.  Hood  ▼• 
PhUlips.  176 

5.  The  name  of  a  person  who  had 
been  made  the  next  friend  of  an 
infant  Plaintiff  without  his  autho- 

Xs  S  rity. 
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rityy  ordered  to  be  struck  out, 
but  liberty  was  given  to  the  co- 
Plaintiffs  to  amend  by  naming  a 
new  next  friend.     fVard  v.  Ward. 

Page  251 

6.  As  to  the  liability  of  the  next 
friend  in  such  a  case  as  regards 
the  Defendant.  Ibid. 

7.  Solicitor  struck  off  the  rolls  for 
fraudulently  abusing  the  confi- 
dence of  his  client.    In  re  Martin. 

3S7 

8.  It  is  the  duty  of  the  Court  to 
protect  solicitors  in  the  fair  dis- 
charge of  their  difficult  and  deli- 
cate duties^  but  when  a  solicitor 
is  found  to  have  availed  himself 
of  his  honourable  and  confidential 
position,  for  the  purpose  of  taking 
advantage  of  and  defrauding  his 
clients,  it  is  not  less  the  duty  of 
the  Court  to  withdraw  from  him 
those  privileges,  and  that  certifi- 
cate of  character,  which  are  af- 
forded by  his  being  permitted  to 
remain  on  the  roll  of  solicitors. 

Ibid. 

9.  The  Court  has  no  authority,  upon 
a  petition  by  a  client  against  his 
solicitor,  to  give  relief  founded  on 
a  special  agreement.  Alexander 
v.  Anderdon.  4-05 

10.  A  suit  was  prosecuted  through  a 
solicitor,  and,  as  the  Plaintiffs  al- 
leged, without  their  authority. 
The  Defendant  gave  notice  of 
motion  to  dismiss  the  bill  for  want 
of  prosecution,  which  being  served 
on  the  solicitor,  he  requested  the 
Plaintiffs  to  name  a  new  solicitor, 
which  they  refused  to  do.  The 
solicitor  then  moved  that  he  might 


be  dismissed  as  solicitor.  Held, 
that  no  such  order  could  be  made, 
but  personal  service  on  the  Plain- 
tiffs of  the  notice  of  motion  to 
dismiss  was  ordered.  The  Plain- 
tiffs took  no  step  to  relieve  them- 
selves from  their  liability.  Held, 
that  the  Defendant  was  entitled 
to  have  the  bill  dismissed,  with 
costs  to  be  paid  by  the  Plaintifis, 
leaving  them  to  obtain,  as  against 
the  solicitor,  any  remedy  they 
might  have.  Tarbuck  v.  Wood- 
cock. Page  581 

See  Production  of  Documents,  5. 
Set  ofv. 
Taxation,  1. 

SPECIAL  LEAVE. 

A  Plaintiff  cannot,  before  appear- 
ance, serve  a  notice  of  motion  on 
the  Defendant,  without  first  ob- 
taining the  special  leave  of  the 
Court,  and  the  notice  of  motion 
should  state  that  such  leave  has 
been  given.      Jacklin  v.  Wilkins. 

607 

SPECIALTY  DEBT. 
Sec  Administration  Bond. 

SPECIFIC  PERFORMANCE. 

1.  Even  after  great  delay  and  acqui- 
escence, the  Court  will  not  com- 
pel a  purchaser  to  complete,  if  the 
title  appears  to  be  manifestly  bad. 
Blackford  v.  Kirkpatrick.         232 

2.  A  trustee  entered  into  a  contract 
for  the  sale  of  trust  property,  and 
it  was  agreed  that  the  purchaser 
should,  out  of  the  purchase  money, 

retain 
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retain  a  private  debt  due  to  him 
from  the  trustee.  On  a  bill  by 
the  trustee :  Held,  that  this  Court 
would  not  decree  the  specific  per- 
formance of  such  a  contract. 
Thompson  v.  Blacksione.  Page  470 

3.  In  cases  of  specific  performance, 
courts  of  equity  exercise  a  discre- 
tion. In  cases  of  great  hardship , 
they  will  not  interfere,  but  will 
leave  the  Plaintiff  to  his  remedy 
by  recovery  of  damages  at  law. 
Wedgtoood  v.  Adams.  600 

4.  Trustees  joined  their  cestui  que 
trust  in  a  contract  for  sale,  and 
personally  agreed  to  exonerate 
the  estate  from  any  incumbrances 
thereon.  There  were  considerable 
incumbrances,  and  it  did  not  ap- 
pear, whether  the  purchase  money 
would  be  sufficient  to  discharge 
them,  or  what  would  be  the  ex- 
tent of  the  deficiency.  The  Court 
refused  to  decree  a  specific  per- 
formance against  the  trustees^  so 
as  to  compel  them  to  exonerate 
the  estate,  but  left  the  purchaser  to 
his  remedy  by  action  for  damages. 

Ibid. 
See  Infant,  2. 

STATE  OF  FACTS. 

1.  Where  a  party  takes  his  state  of 
facts  into  the  Master's  office,  and 
obtains  leave  to  examine  witnesses 
and  completes  the  examination, 
his  opponent's  state  of  facts  may, 
at  any  time  before  publication,  be 
amended  by  leave  of  the  Master. 
Earl  Nelson  v.  Lord  Bridport. 

295 


1 2.  The  Plaintiff  and  Defendant  took 
their  states  of  facts  into  the  Mas- 
ter's office.     The  Plaintiff  com- 
pleted the  examination  of  his  wit- 
nesses, and  was  about  to  obtain  an 
order  to  pass  publication,  when 
the  Defendant,  with  the  Master's 
permission,  carried  into  the  Mas- 
ter's office  an  amended  state  of 
facts.     Held,  not  irregular^  and  a 
motion  in  the  alternative  to  sup- 
press it  and  the  subsequent  pro- 
ceedings, or  that  the  Defendant 
might  pay  the  costs  occasioned, 
was  refused  with  costs.  Earl  Nel' 
son  V.  Lord  Bridport.     Page  295 

STATUTE. 

1.  The  Crown,  in  consideration  of  the 
past  services  of  the  town,  the 
situation  and  importance  of  the 
place,  the  injury  and  damage  to 
be  expected  from  the  King's  ene- 
mies, from  the  current  of  water, 
and  from  the  traffic  on  the  bridges, 
and  the  ruin  likely  to  take  place, 
if  the  means  of  repairing  were  not 
provided,  granted  certain  tolls  to 
the  corporation  of  Shrexosbury,  to 
be  applied  in  reparation  of  the 
bridges  and  walls,  without  yielding 
any  account  or  reckoning  thereof* 
Held,  that  the  grant  was  not  made 
to  the  corporation  for  its  own 
benefit  only  as  a  reward  for  prior 
services :  that  it  was  the  duty  of 
the  corporation  to  apply  so  much 
of  the  receipts  as  might  be  re- 
quired for  the  purposes  stated : 
that  this  was  a  gift  for  a  public 
X  X  4f  and 
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and  general  purpose  for  the  bene- 
fit of  the  town,  i&  aid  of  a  general 
charge  or  burden  to  which  the 
burgesses  and  inhabitants  of  the 
town  were  liable,  and  that  it  was  a 
gift  to  charitable  uses  under  the 
statute  o£ Elizabeth,  and  was  there- 
fore subject  to  the  jurisdiction  of 
this  Court*  The  Attorney»General 
V.  The  Corporation  of  Shrewsbury. 

Page  220 
2.  A  widow,  as  such,  cannot  take  un- 
^  der  a  limitation  to  the  next  of  kin 
of  her  husband,  according  to  the 
Statute  of  Distributions*  Choi' 
mondeley  v.  Lord  Ashburton.  86 
3*  In  a  marriage  settlement,  the  ulti- 
mate limitation  of  a  fund  was  to 
such  persons  *'  as  would,  at  the  de- 
cease of  the  husband,  be  entitled 
to  his  personal  estate,  as  his  next 
of  kin,  according  to  the  statute  for 
the  distribution  of  personal  estate 
of  persons  dying  intestate,  if  the 
husband  had  died  intestate  with- 
out having  been  n^arried  to  A," 
his  wife.  The  wife  died,  and  the 
husband  married  again  and  died : 
Held,  that  his  widow  took  nothing 
under  this  limitation.  Ibid, 

4.  Contract  for  the  purchase  of  tithes 
not  signed  by  the  party  charge- 
able, held,  under  the  circum- 
stances, to  have  been  taken  out  of 
the  Statute  of  Frauds*  Blachford 
V.  Kirkpatrick.  232 

5.  (1  W,^.  c.  60.)  A  trader  who  had 
a  freehold,  copyhold,  and  personal 
estate,  died  in  September  1832, 
leaving  an  infant  heir.  His  estate 
was  insufficient  to  pay  his  debts 


and  charges.  His  partners,  how- 
ever, by  deed,  took  upon  them- 
selves to  pay  all  the  debts,  and 
secured  the  principal  part  of  his 
property  for  his  family.  A  suit 
was  instituted  for  carrying  the 
deed  into  execution,  and  the  Mas- 
ter found  that  it  would  be  for  the 
benefit  of  the  infant  heir,  that  the 
real  estate  should  be  sold  and  ap- 
plied in  the  manner  mentioned  in 
the  deed.  A  decree  was  made 
for  sale,  and  the  infant  was  de- 
clared a  trustee  within  the  1  IV,  4'. 
c.  60.  Held,  that  the  Court  had 
no  jurisdiction  to  order  the  sale ; 
and  that  the  infant  was  not  a  trus- 
tee within  the  act.  Calvert  v. 
Godfrey.  Page  97 

6.  (1  fT.  4.  c.  60.)  The  executor  of 
a  surviving  trustee  declined  stating 
whether  he  would  or  not  prove 
the  will,  and  neglected  for  thirty- 
one  days  afler  notice  to  transfer 
trust  stock  standing  in  the  name 
of  his  testator.  Held,  that  he  was 
a  trustee  within  the  I  W.  4.  c,  60., 
and  a  transfer  was  ordered  to  new 
trustees.     CocJceU  v.  Pugh,      293 

7.  (1  &2  Vict.  c.llO.)  By  the  de- 
cree the  lands  of  the  Defendant 
were  declared  chargeable  with 
40/.  a  year,  and  the  Master  was 
directed  to  take  an  account  of  the 
arrears,  and  the  Defendant  was 
ordered  to  pay  what  should  be 
found  due.  Held,  that  the  De- 
fendant was  not,  under  the  1  & 
2  Vict,  c,  110.  ss,  n,  18.,  liable 
to  pay  interest  on  the  amount 
found  due,  from  the  date  of  the 

decree 
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decree  to  the  date  of  the  Master's 
report.  The  AUomey-Oeneral  \. 
Lord  Carrington.  Page  454 

S.  (4&5  VicL  C.35.)  Independently 
.  of  the  4  &  5  Via.  c.  35.  s.  85.,  this 
Court  has  no  jurisdiction  to  direct 
the  partition  of  copyholds,  nor  of 
customary  freeholds.  Jope  v. 
Morshead.  21S 

See  Administration  Bond. 
Deed,  4. 


STATUTE  OF  CHARITABLE 

USES. 

See  Statute,  1. 


STATUTE   OF   DISTRIBU- 
TIONS. 

See  Statute,  2,  3. 


STATUTE  OF  FRAUDS. 


See  Statute,  4. 


STAYING  PROCEEDINGS. 
See  Creditor's  Suit. 


STOCK  BROKER. 
See  Transfer  of  Stock. 


STOCK  IN  TRADE. 

A  husband  carried  on  the  business 
of  a  victualler  with  stock,  &c., 
which  formed  the  separate  estate 


of  the  wife;  in  carrying  on  the 
business  he  disposed  of  the  con- 
sumable stock,  and  substituted 
similar  articles,  and  at  a  subse- 
quent period  he  sold  the  stock 
and  business.  By  the  decree  an 
account  was  directed  against  the 
husband  of  the  stock  comprised 
in  the  settlement  and  sold.  Held, 
that  the  Master  properly  included 
the  substituted  stock  in  the  ac- 
count.   England  v.  Downs. 

Page  269 

STOP  ORDER. 

At  the  instance  of  the  mortgagee  of 
the  reversion,  the  Court  declined 
making  a  stop  order  on  deeds 
brought  into  the  Master's  office 
under  a  decree.    Cotton  t.  Cotton^ 

96 

STOPPAGE  IN  TRANSITU. 

1.  In  equity,  a  transfer  of  goods  for 
valuable  consideration  by  a  con- 
signee for  a  limited  purpose,  does 
not  destroy  the  consignor's  right 
of  stoppage  in  transitu^  ultra  the 
particular  lien  of  the  transferee. 
Spalding  v.  Ruding.  S76 

2.  ^.consigned  goods. of  the  value 
of  1800/.  to  B.,  who  transferred 
the  bill  of  lading  to  C.  to  secure 
lOOOL  B»  having  become  bank- 
rupt, C,  as  B.*s  factor,  claimed, 
as  against  A/%  title  to  stop  in 
transitu  f  a  right  to  retain  the  whole 
in  satisfaction  of  a  general  balance 
due  to  him  from  B.  Held,  first, 
that  he  was  not  entitled  beyond  the 

1000/.; 
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1000/. ;  and,  secondly,  that  AJ^ 
remedy  against  C.  for  the  surplus 
was  in  equity.  Spalding  v.  Rud' 
ing.  Page  376 

STRIKING  OFF  ROLLS. 

!•  Solicitor  struck  off  the  rolls  for 
fraudulently  abusing  the  confi- 
dence of  his  client.   In  re  Martin. 

SS7 
2.  It  is  the  duty  of  the  Court  to 
protect  solicitors  in  the  fair  dis- 
charge of  their  difficult  and  deli- 
cate duties,  but  when  a  solicitor  is 
found  to  have  availed  himself  of 
his  honourable  and  confidential 
position,  for  the  purpose  of  taking 
advantage '  of  and  defrauding  his 
clients,  it  b  not  less  the  duty  of 
*  the  Court  to  withdraw  from  him 
those  privileges,  and  that  certifi- 
cate of  character,  which  are  af- 
forded by  his  being  permitted  to 
remain  on  the  roU  of  solicitors. 

Ibid. 

SUBPCENA  TO  ANSWER. 

Where  the  bill  is  amended  before 
answer,  it  is  not  necessary  to  serve 
a  subpoena  to  answer  the  amend- 
ments.    Stanley  v«  Bond,         420 

SUBSTITUTED  GIFT. 

1.  Bequest  to  A,  for  life,  and  afler 
her  decease  to  the  testator's  "  four 
children,  the  survivor  or  survivors 
of  them  equally,  or  to  their  heirs 
lawfully  begotten."  One  of  the 
four  children  died  in  the  life  of 


A.  Held,  that  his  children  took 
one  fourth  by  way  of  substitution. 
Price  V.  Lockley.  Page  180 

2.  Gift  of  residue  to  pay  income  to 
widow  for  life,  subject  to  the  pay- 
ment thereout  of  an  annuity  of 
\(A.to  A.  for  his  life.  After  the 
decease  of  his  widow,  a  dispositioD 
was  made  of  the  property,  and 
amongst  other  gifts  there  was  one 
of  the  dividends  of  1000/.  stock  to 
A,  for  life.  Held,  that  the  annuity 
to  A.  ceased  upon  the  death  of 
the  widow,  and  that  A.  then  took 
the  dividends  on  the  1000/.  in  sub- 
stitution.   Adnam  v.  Cole.        355 

S.  Bequest  to  widow  for  life,  and 
afterwards  to  transfer  to  testator's 
children  then  living,  with  a  gift  to 
the  issue  of /Buch  children,  if  dead, 
the  issue  to  take  only  the  share 
their  father  would  have  been  eD- 
titled  to.  Held,  that  the  issue 
took  by  substitution,  and  that  to 
entitle  them  they  must  survive  the 
tenant  for  life.     Bennett  v.  Merri- 

360 


man. 


SUBSTITUTED  PROPERTY. 
A  husband  carried  on  the  business 
of  a  victualler  with  stock,  &c.  which 
formed  the  separate  estate  of  the 
wife  ;  in  carrying  on  the  business 
he  disposed  of  the  consumable 
stock,  and  substituted  similar  arti- 
cles, and  at  a  subsequent  period  he 
sold  the  stock  and  business.  By 
the  decree,  an  account  was  directed 
against  the  husband  of  the  stock 
comprised  in  the  settlement  and 
sold.  Held,  that  the  Master  pro- 
perly   included    the    substituted 

stock 
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stock  in  the  account.    England  v. 
Downs.  Page  269 

SUBSTITUTED  SERVICE. 

Substituted  service  of  an  injunction 

ordered.     Kirkman  v.  Honnor. 

400 
See  Solicitor  and  Client,  10. 

SUFHCIENCY  OF  ANSWER. 

See  Answer,  3. 
Gaming. 

Impertinence. 

Prolixity. 

SUPPLEMENTAL  BILL. 
See  Bill  or  Review. 


SURVIVORSfflP. 

1.  Bequest  to  A.  for  life,  and  after  her 
decease  to  the  testator's  "four 
children,  the  survivor  or  survivors 
of  them  equally,  or  to  their  heirs 
lawfully  begotten."  One  of  the 
four  children  died  in  the  life  of  ^« 
Held,  that  his  children  took  one 
fourth  by  way  of  substitution. 
Price  V.  Lockley,  P&ge  180 

2.  A.  and  B,  were  obligors  in  a  joint 
bond :  i4.,  who  was  alleged  to  be 
the  principal  debtor,  died.  Held, 
that  his  assets  were  not  in  equity 
liable  upon  the  bond,  but  that  the 
liability  survived  to  B,  Richard' 
son  v.  Norton.  185 


SUPPRESSION. 
See  Order  of  Course^  4. 

SUPPRESSION  OF  DEPO- 
SITIONS. 

1.  Depositions  suppressed  after  pub- 
lication, on  the  ground  that  one  of 
the  commissioners  was  the  nephew 
and  agent  of  the  Plaintiff!  Lord 
Mostyn  v.  Spencer.  135 

2.  The  fact  of  publication  having 
passed,  or  the  death  of  the  witness, 
will  not  prevent  the  suppression 
of  the  depositions,  when  the  com- 
missioner is  disqualified  by  interest, 
provided  the  application  be  made 
within  a  reasonable  time  after  the 
discovery  of  the  objection.     Ibid. 

SURCHARGE  AND  FALSIFY. 
See  Release,  1. 


TAKING  BILL  OFF  FILE. 

A  bill  containing  offensive  statements 
ordered,  by  consent,  to  be  taken 
off  the  file.    Jeminv.  Taylor.  120 

TAXATION. 

1.  Where  taxation  is  directed  after 
action  brought,  this  Court  does 
not  give  the  client  the  costs  of 
taxation,  though  more  than  one- 
sixth  be  taxed  off.  Toghill  v. 
Grant  In  re  Boord.  348 

2.  An  information  related  to  two 
objects,  one  failed,  and  the  decree 
dismissed  so  much  of  the  infor- 
mation as  related  to  it,  without 
costs,  and  ordered  the  Defendant 
to  pay  the  informant  his  costs  of 
the  suit.    Held,  that  the  Taxing 

Master 
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Master  was  wrong  in  apportioning 
the  general  costs  of  suit  between 
the  two  objects.  The  Attornet^' 
General  v.  Lord  Carrington. 

Page  454* 

S»  The  Court  will  not  interfere  with 
the  discretion  of  the  taxing  mas- 
ters as  to  the  quantum  of  fees  to 
counsel.  Ibid. 

4.  Costs  of  process  of  contempt  for 
not  answering,  not  allowed  in  the 
taxation  of  costs  of  suit  as  be- 
tween party  and  party.  Ibid, 

See  Solicitor  akd  Client,  9. 
Taxing  Master. 

TAXING  MASTER. 

The  Court  will  not  interfere  with  the 
discretion  of  the  taxing  masters  as 
to  the  quantum  of  fees  to  counsel. 
The  Attorney -Generals.  Lord  Car- 
rington.  454 

TENANT  FOR  LIFE. 

See  Estate  for  Life. 
Trust,  L 

TIME  TO  ANSWER. 

Where  a  bill  is  amended  before  an- 
swer, the  Defendant  is  not  entitled 
to  eight  weeks  from  the  amend- 
ment to  answer  it.  Stanley  v. 
Bond.  420 

TITHES. 
The  right  to  the  tithes  of  an  allot- 
ment generally  follows  the  right 
to  the  old  tenement,  in  respect 
of  which  the  allotment  is  made. 
Blachford  v.  Kirkpatrick.         232 


I 


TITLE. 

See  Exceptions,  2. 
Leaseholds. 
Vendor  and  Purchaser. 

TOLLS. 
See  Charity,  3. 

TRADE  MARKS. 

L  The  ground  on  which  the  Court 
protects  trade  marks  is,  that  it  will 
not  permit  a  party  to  sell  his  own 
goods  as  the  goods  of  another ;  a 
party  will  not,  therefore,  be  al- 
lowed to  use  names,  marks,  letters, 
or  other  indicia  by  which  he  may 
pass  off  his  own  goods  to  pur- 
chasers as  the  manufacture  of 
another  person.  Perry  ▼.  TruefUt. 

Page  66 

2.  Injunction  to  restrain  a  party 
from  making  and  sending  to  Tut' 
key  watches  having  the  Plaintiff's 
name  or  the  word  *'  warranted  " 
engraved  thereon  in  Turkish  cha- 
racters in  imitation  of  the  Plain- 
tiff's watches.    Gout  v.  Aleploglu. 

69  n. 

TRANSFER  OF  STOCK. 

An  executor,  upon  transferring  stock 
to  a  legatee,  paid  one-sixteenth 
per  cent,  to  a  stock  broker  for 
identifying  him  at  the  Bank.  He 
was  allowed  the  payment  in  pass- 
ing his  accounts.    Jones  v.  PotodL 

488 

TRAVERSING 
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TRAVERSING  ORDER. 

1.  The  Plaintiff  filed  a  iraTening 
order.  The  Defendant  afterwards 
made  default  in  appearing  at  the 
hearing.  Held,  fint,thatthe  Plain- 
tiff was  not  entitled  to  take,  as  of 
course,  such  decree  as  he  could 
abide  byi  but  must  go  through 
his  case  and  take  such  decree  as 
to  the  Court  might  appear  just ; 
and,  secondly,  that  service  of  the 
traversing  order  must  be  proved 
by  affidavit.  Evant  v.  K'iUiamt. 
Page  118 

S.  Traversing  note,  obtained  ex ^We 
by  the  Plaintiff,  with  notice  that 
the  Defendant's  answer  had  been 
sworn,  discharged,  but  the  De- 
fendant ordered  to  pay  the  costs, 
Jtigby  v.  Rigbj/.  265 

TRUST. 
I.  Tnistees,  with  the  consent  of 
A.  B.,  the  tenant  for  life,  had  a 
power  to  sell  the  trust  estate,  and 
invest  the  produce  in  other  real 
esute.  In  1310,  A.  S.,  with  the 
concurrence  of  the  trustees,  sold 
the  estate  for  BiiOl.  and  received 
the  purchase  money.  About  the 
same  time  (but  whether  with  the 
concurrence  of  the  trustees  was 
not  proved),  A.  B.  purchased 
another  estate  for  17,40tf.  Of 
the  8440/.,  8I24;-  was  paid  by 
A.  B.  in  part  payment  for  the 
second  esUte ;  the  remainder  was 
paid  partly  out  of  j4.  P.'s  monies, 
and  partly  by  money  raised  by  a 
mortgage  of  the  estate.    The  es- 


tate was  conveyed  to  A.B.  in  fee. 
No  acknowledgment  or  declara- 
tion of  trust  was  ever  made  by 
A.  B.,  and  he  retained  possession 
of  the  estate  till  thirty  years  after, 
when  he  became  bankrupt.  The 
Court,  against  A.  B.'%  assignees, 
presumed,  under  these  circum- 
stances, that  the  purchase  had 
been  made  under  the  power  for 
the  benefit  of  the  trust,  and  held 
that  there  had  been  no  such  ad- 
verse possession,  and  no  such  ac* 
quiescence  on  the  part  of  the 
trustees,  as  to  preclude  the  Court 
making  a  declaration  that  they 
had  B  lien  on  the  estate  to  the 
extent  of  the  trust  monies  invested 
in  its  purchase.  Price  v.  Blate- 
tnore.  Page  507 

I.  A  testator  by  his  will  founded  a 
charity,  towards  which  he  directed 
certain  and  definite  sums  to  be 
applied,  and  he  devised  estates 
to  a  company  for  that  purpose. 
The  will  contained  no  express 
beneficial  gifl  (o  the  company. 
Held,  however,  under  the  circum- 
stances, that  the  company  was 
entitled  to  the  increased  rents  of 
the  property  after  making  the 
fixed  payments.  The  Attorney 
Generaly.  The  Gncert'  Company, 
536 
See  Bhiach  of  Trust. 

Charity. 

Cross  Bill. 

Pabtiks,  3. 

Payment  into  Coort. 

Trustbk  Act. 

Vensob  ako  Purchaskb,  10. 

TRUSTEE 
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TRUSTEE  ACT. 

!•  The  executor  of  a  surviving  trustee 
declined  stating  whether  he  would 

•  or  not  prove  the  will,  and  neg- 
lected for  thirty-one  days  after 
notice  to  transfer  trust  stock  stand- 
ing in  the  name  of  his  testator. 
Held  that  he  was  a  trustee  within 
the  1  fT.  4.  c.  60.y  and  a  transfer 
was  ordered  to  new  trustees. 
Cockdl  V.  Pttgh.  Page  293 

2.  The  Court,  if  perfectly  satisfied, 
will  make  an  order  to  transfer 
under  the  Trustee  Act  without  a 
reference.  Ibid. 

TRUSTEE  AND  CESTUI  QUE 

TRUST. 

1.  If  trustees  are  directed  to  invest 
trust  money  on  government  or 
real  securities,  and  they  do  neither, 
they  are  answerable,  at  the  option 
of  the  cestuis  que  trust ,  either  for 
the  money  or  the  stock  which 
might  have  been  purchased  there- 
with.    Waits  v.  Girdlestone.    188 

2.  Husband  and  wife  had  a  power 
to  sell  real  estates,  with  the  con- 
sent of  the  trustees;  the  monies 
were,  with  all  convenient  speed, 
to  be  laid  out  in  the  purchase  of 
other  lands;  and,  until  a  conve- 
nient purchase  could  be  eflfected, 
it  was  made  lawful  for  the  trus- 
tees, with  the  consent  of  the  hus- 
band and  wife,  to  invest  the  money 
in  government  or  real  securities. 
A  sale  took  place  in  1811,  and 
in  1816  the  produce  was  lent  by 
the  trustees  on  personal  security. 


Held,  that  the  trustees  were  liable 
for  the  stock  which  the  money 
would  have  produced  in  1816. 
Held,  also,  that  the  trustees  ought 
not  to  have  conaented  to  &  sale 
without  first  providing  the  means 
of  investing  the  purchase  money. 
Watts  V.  Girdlestone.  Page  188 
S«  A  trustee  cannot,  by  contract, 
waive  his  right  to  resort  to  the 
life  interest  of  a  tenant  for  life, 
for  the  purpose  of  replacing  a 
trust  fund,  which,  in  breach  of 
trust,  he  has  lent  to  the  tenant  for 
life.    FvUer  v.  Knight.  505 

4.  A  trustee,  in  breach  of  trust, 
lent  the  trust  fund  to  A.  JB.,  the 
tenant  for  life.  The  trustee  after- 
wards concurred  in  a  creditors' 
deed,  by  which  A.  B.'s  life  interest 
was  to  be  applied  in  payment  of 
his  debts,  and  the  trustee  received 
thereunder  a  debt  due  to  him  from 
A,  B,  Before  the  other  creditors 
had  been  paid,  the  trustee  re- 
tained the  income  to  make  good 
the  breach  of  trust.  Held,  upon 
a  bill  filed  by  the  trustees  of  the 
creditors'  deed,  that  this  Court 
would  not  prevent  such  an  appli- 
cation. Ibid. 

5.  Where  a  trustee  has  trust  money 
in  his  hands  which  he  is  authorised 
to  lay  out  in  the. public  funds  or 
on  real  security,  he  is  justified, 
pending  the  necessary  delay  in 
completing  a  contemplated  mort- 
gage security,  in  investing  the 
money  in  exchequer  bills.  Afat- 
thexvs  V.  Brice.  239 

6.  A  trustee  properly  invested  trust 
money  in  exchequer  bills,  but  he 

left 
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left  them  unmarked  and  undistin- 
guished in  the  hands  of  a  broker ; 
upon  a  misapplication  of  them  by 

.  the  broker :  Held,  that  the  trustee 
was  personally  liable.  Matthexos 
y.  BrUe.  Page  239 

7*  A  trustee  was  empowered  to 
invest  in  the  public  funds  or  on 
real  security.  He  had  in  his 
hands  a  sum,  which,  in  the  in- 
terval between  receiving  and  in- 
vesting in  a  contemplated  real 
security,  he  invested  in  exchequer 
bills,  which  he  left  in  the  hands 
of  a  broker,  who  misapplied  them: 
Held,  that  the  trustee  was  liable 
for  the  value  of  the  exchequer 
bills  at  the  time  of  the  loss,  and 
not  for  the  stock  which  the  money 
would  have  purchased.  Ibid. 

8.  A  testatrix  gave  her  personal  es- 
tate to  A.  and  B.,  subject  to  debts 
and  legacies,  upon  certain  trusts, 
and  she  appointed  A.  alone  ex- 
ecutor. A  fund,  over  which  the 
testatrix  had  a  power  of  appoint- 
ment, was  transferred  into  the 
names  of  A.  and  B»  AL^  the  ex- 
ecutor, representing  that  a  con- 
siderable part  of  the  fund  was 
wanting  to  pay  debts  and  legacies, 
induced  B.  to  join  in  selling  out 
the  fund,  promising  to  give  a 
mortgage  security  for  what  might 
not  be  wanted  for  debts,  &c.  A. 
received  the  whole,  but  applied  a 
very  inconsiderable  sum  in  pay- 
ment of  debts,  &c.    Held,  that  B. 

.  was  liable  to  replace  so  much  of 
the  stock  as  had  not  been  applied 
in  payment  of  debts,  &c.,  and  to 


account  for  the  dividends.  Hevteti 
V.  Foster.  Page  259 

See  Costs,  4. 


UNCERTAINTY. 

Bequest  of  residue  to  A.  for  life, 
**  and  whatever  she  can  transfer 
to  go  to  her  daughters,"  B.  and 
C.  Held,  that  the  gift  to  B.  and 
C.  was  void  for  uncertainty.  FUni 
V.  Hughes.  342 

See  Pleading,  4. 

UNCONSCIONABLE  BARGAIN 
See  Fraud,  1. 


VENDOR  AND  PURCHASER. 

1.  Where  property  is  sold  under  a 
decree,  and  there  is  jurisdiction 
to  sell,  mere  irregularities  and 
errors  in  the  proceedings  will  not 
invalidate  the  sale,  or  prevent  a 
good  title  from  being  made  under 
the  decree.     Calvert  v.  Godfrey. 

97 

2.  A  purchaser  under  a  decree,  to 
whom  a  good  title  could  not  be 
made,  discharged  from  his  pur- 
chase, with  his  costs,  charges,  and 
expenses*  including  the  costs  of 
liis  petition  to  be  discharged.  Jind. 

3.  A  trader  who  had  freehold,  copy- 

hold, 
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hold,  and  personal  estate,  died  in 
September  1832,  leaving  an  infant 
heir.  His  estate  was  insufficient 
to  pay  his  debts  and  charges. 
His  partners,  however,  by  deed, 
took  upon  themselves  to  pay  all 
the  debts,  and  secured  the  prin- 
cipal part  of  his  property  for  his 
family.  A  suit  was  instituted  for 
crying  the  deed  into  execution, 
and  the  Master  found  that  it  would 
be  for  the  benefit  of  the  infant 
heir,  that  the  real  estate  should 
be  sold  and  applied  in  the  manner 
mentioned  in  the  deed.  A  decree 
was  made  for  sale,  and  the  infant 
was  declared  a  trustee  within  the 
1  fT.  4.  c.  60.  Held,  that  a  sale 
'  under  the  decree  could  not  be 
enforced ;  that  the  Court  had  no 
jurisdiction  to  order  the  sale ;  that 
the  infant  was  not  a  trustee  within 
the  act ;  that  the  purchaser  was 
not  bound  to  wait  till  the  error 
was  corrected,  and  the  Court 
therefore  discharged  him  with  his 
costs,  charges,  and  expenses.  Cal- 
vert v.  Godfrey.  Page  97 

4.  A  tenant  in  possession  purchased 
the  property,  which  was  repre- 
sented to  be  forty-six  feet  in 
depth  ;  it  turned  out  to  be  thirty- 
three  only :  Held,  that  he  was 
entitled  to  an  abatement.  King  v. 
Wilson.  124 

5.  Though  time  be  not  of  the  es- 
sence of  a  contract,  it  may  be 
made  so  by  notice,  where  there 
has  been  great  and  improper  de- 
lay on  one  side  in  completing.  It 
may  however  be  waived  by  pro- 


-  tending  in  the  purchase  after  the 
expiration  of  the  time  fixed  by  the 
notice.  King  v.  Wilson.  Page  124 

6.  Even  afler  great  delay  and  ac- 
quiescence, the  Court  will  not 
compel  a  purchaser  to  complete, 
if  the  title  appears  to  be  mani- 
festly bad.  Blackford  ▼•  Kirkpa* 
trick.  232 

7.  King  Charles  the  Second,  by  let- 
ters patent,  granted  some  property 
in  fee,  subject  to  a  fee  farm  rent, 
and  to  a  proviso  of  re-entry,  in 
case  a  decree  should  be  made  at 
the  suit  of  the  King  for  repairing 
the  property,  and  the  same  should 
afterwards  remain  for  a  year  out 
of  repair.  The  Crown  afterwards 
granted  away  the  rent.  Held,  that 
the  proviso  for  re-entry  could  not 
be  exercised,  and  that  it  there- 
fore formed  no  objection  to  the 
title  to  the  property.  Flower  v. 
Harlopp.  476 

8.  Two  houses,  held  under  one  lease, 
were  sold  separately  to  A.  and  B, 
The  lease  was  produced  and  in- 
spected at  the  sale  by  the  pur- 
chasers' solicitors.  The  condi- 
tions of  sale  provided  for  the  ap- 
portionment of  the  rent  between 
the  two  purchasers,  but  did  not 
notice  covenants  to  insure,  &c., 
and  a  proviso  for  re-entry  on  non- 
performance, contained  in  the 
lease.  Held,  that  though  A,  might 
be  evicted  by  the  default  of  B,f 
still  he  was,  under  the  circum- 
stances, bound  to  complete.  Pater" 
son  V.  Long.  590 

9.  In  cases  of  specific  performance, 

courts 
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courts  of  equity  exercise  a  discre- 
tion. In  cases  of  great  hardship, 
they  will  not  interfere,  but  will 
leave  the  Plaintiff  to  his  remedy 
by  recovery  of  damages  at  law. 
IVedgtoood  v.  Adams.  Page  600 
10.  Trustees  joined  their  cestui  que 
trust  in  a  contract  for  sale,  and 
personally  agreed  to  exonerate 
the  estate  from  any  incumbrances 
thereon.  There  were  considerable 
incumbrances,  and  it  did  not  ap- 
pear, whether  the  purchase^money 
would  be  sufficient  to  discharge 
them,  or  what  would  be  the  ex- 
tent of  the  deficiency.  The  Court 
refused  to  decree  a  specific  per- 
formance against  the  trustees,  so 
as  to  compel  them  to  exonerate 
the  estate,  but  led  the  purchaser 
to  his  remedy  by  action  for  da- 
mages. Ibid. 

See  Breach  of  Trust,  9,  10,  12, 
13. 
Identity. 
Parties,  3. 
Payment  into  Court. 
Trustee  Act. 

VOLUNTARY  COVENANT. 

A  voluntary  covenant  is  sufficient  to 
hupport  a  creditor's  suit  against 
the  representatives  of  the  cove- 
nantor.    Watson  v.  Parker.     283 


WAIVER. 
See  Production  of  Documents,  4. 

WIDOW. 
See  Next  of  Kin,  1,  2. 


WILL. 

See  Absolute  Intere>«t,  1. 
Bequest. 

Breach  of  Trust,  1 1 . 
Conversion. 
Devise. 

Estate  for  Liff.. 
Estate  Tail. 
Heirs. 
Mortmain. 
Substituted  Gift,  3. 
Survivorship,  1. 
Uncertainty. 


WITNESS. 

Application  to  the  Court  to  examine 
on  behalf  of  the  Plaintiff,  a  De-* 
fendant,  to  whose  answer  u  repli- 
cation had  been  filed,  refused, 
Baker  v.  Thurnail.  Page  333 

See  Evidence,  3. 
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ADDENDA  ET  CORRIGENDA. 

Vag9  yi.  nolc  (a),  f.r  ♦«  1  .\fyL  ^  JT,"  rtad  "  1  iJ.  4-  A/y/." 

1?3.  note  ^^i),  add  "  page  469." 

70.  note  (a)  for  "  C.  A,"  put  "  C.  P.  Cooper,** 

135.  I.on:<  MoHyn  v«  Spencer  vras  affirmed  by  the  Lord  Chancellor  in  November  1844. 

156.  note  (a),  add  **  page  590.** 

239.  the  case  of  Matthewi  ▼.  ^rt«0  has  been  heard  on  appeal  by  the  Lord  Chancellor, 
and  now  stands  for  judgment. 
In  this  case  alter  the  26th  line  in  the  marginal  note  thus,  **them  undistin- 
guished." 

246.  Stt7idon  v«  Hooper  affirmed  by  the  Lord  Chancellor  21st  of  December  1844. 

281.  marginal  note,  after  line  10.  add  **on  behalf  of  the  Defendant.** 

376.  Spalding  v.  Ruding  has  been  heard  on  appeal  by  the  Lord  Chancellor. 

433.  Millar  v.  Craig.     An  appeal  to  the  Lord  Chancellor  is  pending  in  this  case. 


NoTB.  Allomey  General  t.  Potter,  5  Beatfon,  164.,  was  affirmed  by  the  Lord  Chancellor 
on  the  I9lh  of  November  1844. 

The  appeal  in  Daviei  t.  Fisher,  5  Beavan,  215.,  note,  has  been  compromised. 

Sayer  v.  Wagitaff,  5  Beavan,  415.,  was  affirmed  by  the  Lord  Chancellor  4th  of  December 
1944. 

Byng  V.  Lord  Strajhrd,  5  Beavan,  55^$  has  been  affirmed  by  the  House  of  Lords. 


